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JUDGMENT OF THE INTERNATIONAL
COURT OF JUSTICE ON
SOUTH WEST AFRICA (1966)

STAFF STUDY

The Judgment of the International Court of Justice delivered
on July 18, 1966 in the case which Ethiopia and Liberia, as original
Members of the League of Nations, brought against South Africa in
respect of the administration of its Mandate over South West Africa
has evoked considerable comment and criticism throughout the
world. The Judgment has had the effect of focussing attention on
some of the problems relating to the effective application of Inter-
national Law both in its substantive and in its procedural aspects.
It has important implications for the standing of the International
Court of Justice and for its future role in adjudicating upon disputes
between member States of the United Nations.

In the last decade the membership of the United Nations has
considerably increased and become much more broad-based by
reason of the fact that several countries which had long been under
colonial rule have now become independent. These newly indepen-
dent countries naturally look to the United Nations and its competent
organs for guidance and direction in their relations with other
nations. It is therefore vital that a predictable and systematic inter-
national legal order should exist which will not only command the
respect of member States but which will also encourage them to
have recourse to the International Court of Justice to settle their
disputes instead of leaving them to adopt their own devices — some-
times resulting in bloodshed.

In those areas of the world where the Universal Declaration of
Human Rights is known and respected there is a growing realization
that effective machinery for the enforcement of human rights on an
international level is essential for the safeguarding of the Rule of
Law. The question has been posed by lawyers throughout the
world whether the recent Judgment of the International Court of
Justice is not an indication of the inadequacy of the existing
machinery for the enforcement of such rights.

In view of the importance of the Judgment, it is proposed
to set out in this article in some detail the history of the case, the
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issues involved and some more important extracts from the Judgment
of the Court and from Supporting and Dissenting Opinions. It is
hoped to follow up this article with a further article on the Judgment.

After Germany was defeated in the First World War, German
South West Africa, which had been a German colony, was con-
ferred upon His Britannic Majesty by the principal Allied and
Associated Powers under a Mandate to be exercised on His Majesty’s
behalf by the Government of the Union of South Africa®. That
Mandate was confirmed by the Council of the League of Nations
on December 17, 1920. The “Sacred Trust”, to use the words of
the Mandate, laid by the League of Nations on the Union of South
Africa imposed upon the mandatory the obligation to promote to
the utmost the material and moral well-being and the social pro-
gress of the inhabitants of German South West Africa.

Article 2 of the Mandate reads:

The Mandatory shail have full power of administration and
legislation over the territory subject to the present Mandate as an
integral portion of the Union of South Africa, and may apply the
laws of the Union of South Africa to the territory, subject to such
modifications as local conditions may require.

The Mandatory shall promote to the utmost the material and
moral well-being and the social progress of the inhabitants of the
territory subject to the present Mandate.

It is convenient to note here that Mandates created by the
League of Nations were of three categories, namely, A, B and C,
depending largely upon the general level of advancement of the
inhabitants of the territories in question, and the Mandate in
respect of German South West Africa was a Mandate of the C
category.

The Union of South Africa continued to govern South West
Africa under the Mandate without interruption and after the Second
World War the General Assembly of the United Nations, by a
Resolution of December 1949, decided to obtain an Advisory
Opinion from the International Court of Justice on the international
status of South West Africa. The Resolution was duly transmitted
to the Court which on July 11, 1950, gave the following Opinion:

that South West Africa is a territory under the international Mandate
assumed by the Union of South Africa on December 17, 1920;

¢ On May 31, 1961 the Union became the Republic of South Africa.
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that the Union of South Africa continues to have the international
obligations stated in Article 22 of the Covenant of the League of Nations
and in the Mandate for South West Africa as well as the obligation to
transmit petitions from the inhabitants of that Territory, the supervisory
functions to be exercised by the United Nations, to which the anmmal
reports and the petitions are to be submitted, and the reference to the
Permanent Court of International Justice to be replaced by a reference
to the International Court of Justice, in accordance with Article 7 of the
Mandate and Article 37 of the Statute of the Court;

that the provisions of Chapter XII of the Charter are applicable to the
Territory of South West Africa in ‘the sense that they provide a means
by which the Territory may be brought under the Trusteeship System;
that the Union of South Africa acting alone has not the competence to
modify the international status of the Territory of South West Africa,
and that the competence to determine and modify the international
status of the Territory rests with the Union of South Africa acting with
the consent of the United Nations.

There were two further Advisory Opinions of this Court
relating to the Mandate for South West Africa, given on June 7,
1955 and June 1, 1956.

On November 4, 1960 the Registrar of the International Court
of Justice received two Applications, each instituting proceedings
against the Government of the Union of South Africa, relating to
“the continued existence of the Mandate for South West Africa and
the duties and performance of the Union as Mandatory there-
under”. One of these Applications was. submitted on behalf of the
Government of Ethiopia, and the other on behalf of the Government
of Liberia.

To found the jurisdiction of the Court in the proceedings thus
instituted, the Applications, having regard to Article 80, paragraph
1 of the Charter of the United Nations, relied on Articles 2 and 7
of the Mandate of December 17, 1920 for German South West
Africa, Article 22 of the Covenant of the League of Nations and
Article 37 of the Statute of the International Court of Justice.

Article 80, paragraph 1 of the Charter reads, “Except as may
be agreed upon in individual trusteeship agreements, made under
Atrticles 77, 79 and 81, placing each territory under the trusteeship
system, and until such agreements have been concluded, nothing in
this Chapter shall be construed in or of itself to alter in any manner
whatsoever the rights of any states or any peoples or the terms of
existing international instruments to which Members of the United
Nations may respectively be parties.”

The relevant portion of Article 7 of the Mandate reads,
(1) “The consent of the Council of the League of Nations is
required for any modification of the terms of the present Mandate.
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(2) The Mandatory agrees that, if any dispute whatever should
arise between the Mandatory and another Member of the League
of Nations relating to the interpretation or the application of the
provisions of the Mandate, such dispute, if it cannot be settled by
negotiation, shall be submitted to the Permanent Court of Interna-
tional Justice provided for by Article 14 of the Covenant of the
League of Nations.”

The relevant portion of Article 22 of the Covenant reads, “To
those colonies and territories which as a consequence of the late
war have ceased to be under the sovereignty of the States which
formerly governed them and which are inhabited by peoples not
yet able to stand by themselves under the strenuous conditions of
the modern world, there should be applied the principle that the
well-being and development of such peoples form a sacred trust of
civilization and that securities for the performance of this trust
should be embodied in this Covenant.

“The best method of giving practical effect to this principle is
that the tutelage of such peoples should be entrusted to advanced
nations who by reason of their resources, their experience or their
geographical position can best undertake this responsibility, and
who are willing to accept it, and that this tutelage should be exer-
cised by them as Mandatories on behalf of the League.”

Article 37 of the Statute reads, “Whenever a treaty or con-
vention in force provides for reference of a matter to a tribunal to
have been instituted by the League of Nations, or to the Permanent
Court of International Justice, the matter shall, as between the
parties to the present Statute, be referred to the International Court
of Justice.”

The Applications of Ethiopia and Liberia asked the Court to
adjudge and declare that:

A. South West Africa is a Territory under the Mandate conferred upon
His Britannic Majesty by the Principal Allied and Associated Powers, to
be exercised on his behalf by the Government of the Union of South
Africa, accepted by His Britannic Majesty for and on behalf of the
Government of the Union of South Africa, and confirmed by the Council
of the League of Nations on December 17, 1920; and that the aforesaid
Mandate is a treaty in force, within the meaning of Article 37 of the
Statute of the International Court of Justice,

B. The Union of South Africa remains subject to the international
obligations set forth in Article 22 of the Covenant of the League of
Nations and in the Mandate for South West Africa, and that the General
Assembly of the United Nations is legally qualified to exercise the
supervisory functions previously exercised by the League of Nations with
regard to the administration of the Territory, and that the Union is
under an obligation to submit to the supervision and control of the
General Assembly with regard to the exercise of the Mandate.
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C. The Union of South Africa remains subject to the obligations to
transmit to the United Nations petitions from the inhabitants of the
Territory, as well as to submit an annual report to the satisfaction of the
United Nations in accordance with Article 6 of the Mandate.

D. The Union has substantially modified the terms of the Mandate
without the consent of the United Nations; that such modification is a
violation of Article 7 of the Mandate and Article 22 of the Covenant;
and that the consent of the United Nations is a necessary prerequisite
and condition to attempts on the part of the Union directly or indirectly
to modify the terms of the Mandate.

E. The Union has failed to promote to the utmost the material and
moral well-being and social progress of the inhabitants of the Territory;
its failure to do so is a violation of Article 2 of the Mandate and Article
22 of the Covenant; and that the Union has the duty forthwith to take
all practicable action to fulfil its duties under such Articles.

F. The Union, in administering the Territory, has practised apartheid,
i.e. has distinguished as to race, colour, national or tribal origin, in
establishing the rights and duties of the inhabitants of the Territory;
that such practice is in violation of Article 2 of the Mandate and Article
22 of the Covenant; and that the Union has the duty forthwith to cease
the practice of apartheid in the Territory.

G. The Union, in administering the Territory, has adopted and applied
legislation, regulations, proclamations and administrative decrees which
are by their terms and in their application arbitrary, unreasonable,
unjust and detrimental to human dignity; that the foregoing actions by
the Union violate Article 2 of the Mandate and Article 22 of the
Covenant; and that the Union has the duty forthwith to repeal and not
to apply such legislation, regulations, proclamations and administrative
decrees.

H. The Union has adopted and applied legislation, administrative
regulations, and official actions which suppress the rights and liberties
of inhabitants of the Territory essential to their orderly evolution toward
self-government, the right to which is implicit in the Covenant of the
League of Nations, the terms of the Mandate, and currently accepted
international standards, as embodied in the Charter of the United Nations
and the Declaration of Human Rights; that the foregoing actions by the
Union violate Article 2 of the Mandate and Article 22 of the Covenant;
and that the Union has the duty forthwith to cease and desist from any
action which thwarts the orderly development of self-government in the
Territory.

I The Union has exercised powers of administration and legislation
over the Territory inconsistent with the international status of the
Territory; that the foregoing action by the Unijon is in violation of
Article 2 of the Mandate and Article 22 of the Covenant; that the Union
has the duty to refrain from acts of administration and legislation which
are inconsistent with the international status of the Territory,
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J. The Union has failed to render to the General Assembly of the
United Nations annual reports containing information with regard to the
Territory and indicating the measures it has taken to carry out its
obligations under the Mandate; that such failure is a violation of Article
6 of the Mandate; and that the Union has the duty forthwith to render
such annual reports to the General Assembly.

K. The Union has failed to transmit to the General Assembly of the
United Nations petitions from the Territory’s inhabitants addressed to
the General Assembly; that such failure is a violation of the League of
Nations rules; and that the Union has the duty to transmit such petitions
to the General Assembly,

The Republic of South Africa replied by raising certain pre-
liminary objections. It submitted that the Governments of Ethiopia
and Liberia had no locus standi in these proceedings, and that the
Court had no jurisdiction to hear or adjudicate upon the questions
of law and fact raised in the Applications and Memorials, more
particularly because:

Firstly, by reason of the dissolution of the League of Nations, the
Mandate for South West Africa is no longer a “treaty or convention in
force” within the meaning of Article 37 of the Statute of the Court, this
submission being advanced

(a) with respect to the said Mandate Agreement as a whole, including
Article 7 thereof, and

(b) in any event, with respect to Article 7. itself;

Secondly, neither the Government of Ethiopia nor the Government of
Liberia is “another Member of the League of Nations”, as required for
locus standi by Article 7 of the Mandate for South West Africa;

Thirdly, the conflict or disagreement alleged by the Governments of
Ethiopia and Liberia to exist between them and the Government of the
Republic of South Africa, is by reason of its nature and content not a
“dispute” as envisaged in Article 7 of the Mandate for South West
Africa, more particularly in that no material interests of the Governments
of Ethiopia and/or Liberia or of their nationals are involved therein or
affected thereby;

Fourthly, the alleged conflict or disagreement is as regards its state of
development not a “dispute” which “cannot be settled by negotiation”
within the meaning of Article 7 of the Mandate for South West Africa.

The Court by eight votes to seven found that it had jurisdiction
to adjudicate upon the merits of the dispute and delivered judgment
dismissing all four of these preliminary objections.

The Court as it was then constituted consisted of the following
Members: President Winiarski (Poland); Vice-President Alfaro
(Panama); Judges Basdevant (France), Badawi (United Arab Re-
public), Moreno Quintana (Argentina), Wellington Koo (China),
Spiropoulos (Greece), Sir Percy Spender (Australia), Sir Gerald
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Fitzmaurice (United Kingdom), Koretsky (U.S.S.R.), Bustamante
y Rivero (Peru), Jessup (U.S.A.), Morelli (Italy); Judges ad hoc
Sir Louis Mbanefo (Nigeria), Van Wyk (South Africa).

The eight Judges who were of the view that the Court had
jurisdiction to adjudicate upon merits of the dispute were: Vice-
President Alfaro; Judges Badawi, Moreno Quintana, Wellington
Koo, Koretsky, Bustamente y Rivero, Jessup; and Sir Louis Mba-
nefo, Judge ad hoc nominated by Ethiopia and Liberia.

The seven dissenting Judges were: President Winiarski; Judges
Basdevant, Spiropoulos, Sir Percy Spender, Sir Gerald Fitzmaurice,
Morelli; and Van Wyk, Judge ad hoc, nominated by South Africa.

In dismissing the four preliminary objections, the majority of
the Court found that:

(a) The Applicants do have locus standi.

(b) The Court has jurisdiction to hear and adjudicate upon the
questions of law and fact raised by the Applicants.

(c) The Mandate is a “treaty or convention in force” within the
meaning of Article 37 of the Statute. It is an international agreement
having that character.

(d) A dispute exists between the Parties before the Court, consti-
tuted by their opposing attitude relating to the performance of the
obligations of the Mandate.

(¢) The Mandate is an international instrument of an institutional
character.

() The authority which the Respondent exercises over South West
Africa is based on the Mandate. If the Mandate lapsed, so did the
Respondent’s authority. To retain rights and deny obligations, is not
justified (International Status of South West Africa, Advisory
Opinion 1.C.J. Reports 1950; South West Africa, Preliminary Ob-
jections, Judgment, 1.C.J. Reports 1962, p. 333).

(2) The obligation to submit to international supervision is of the
very essence of the Mandate.

(h) The Union of South Africa is under an obligation to accept the
compulsory jurisdiction of the Court, according to Article 37 of the
Statute and Article 80 (1) of the Charter (International Status of
South West Africa, Advisory Opinion, 1.C.J. Reports 1950).

(i) The finding that Article 7 is “still in force”, was unanimous in
1950 and continues to reflect the Court’s Opinion in 1962 (South
West Africa, Preliminary Objections, Judgment, 1.C.J. Reports 1962,
p- 334).

(j) The obligation to submit to compulsory jurisdiction was effecti-
vely transferred to the International Court before the dissolution of
the League.

(k) The Mandate as a whole, including of course Article 7, is still
in force.
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(D Judicial protection of the “sacred trust” was an essential feature
of the mandates system, the duty and right of insuring the perform-
ance of this trust was given to the League, its organs and all its
Members.

(m) In the event of a veto by the Mandatory under the unanimity
rule (Articles 4 and 5 of the Covenant), the only course left to defend
the interests of the inhabitants would be to obtain adjudication by the
Court.

(n) As neither the Council nor the League was entitled to appear
before the Court, the only effective recourse for protection of the
sacred trust would be for a Member or Members of the League to
invoke Article 7 and bring the dispute to the Permanent Court for
adjudication. Article 7 played an essential part as one of the securi-
ties in the mandates system.

(o) The right to implead the Mandatory before the Permanent
Court, was specially and expressly conferred on the Members of the
League because it was the most reliable procedure for ensuring pro-
tection.

(p) The clear and precise language of Article 7 refers to any dispute
relating to “the provisions”, meaning all or any of the provisions.
(¢) The scope and purport of Article 7 indicate that the Members
of the League were understood to have a legal right or interest in the
observance of the Mandatory’s obligations towards the inhabitants
of the territory.

(r) Article 7 is clearly in the nature of implementing one of the
“securities for the performance of this trust”, mentioned in Article
22(1).

(s) The present dispute is a dispute as envisaged in Article 7.

(t) Repeated negotiations over a period of more than ten years in
the General Assembly and other organs of the United Nations had
reached a deadlock before November 4, 1960 and the impasse con-
tinues to exist. No reasonable probability exists that further negotia-
tions would lead to a settlement.

(u) Diplomacy by conference or parliamentary diplomacy has
come to be recognized as one of the established modes of interna-
tional negotiation, and in cases where the disputed questions are of
common interest to a group of States on one side or the other in
an organized body, it has often been found to be the most practical
form of negotiation. If the question at issue is one of mutual interest
to many States, there is no reason why each of them should go
through the formality and pretence of direct negotiation with the
common adversary State after they have participated in the collective
negoliation with that State.

(v) Article 7 is a treaty or convention still in force and the dispute
cannot be settled by negotiation. Consequently, the Court is com-
petent to hear the dispute on the merits.
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Thereafter the second phase of the case was opened. Pleadings
were amended so as to bring them in line with the matters in issue
at that stage and arguments on the merits were heard. During these
proceedings the facts were abundantly canvassed, the law keenly
debated, and witnesses and experts examined and cross-examined,
all of which took many months. Finally, on July 18, 1966 the Court
delivered its Judgment.

The Judgment of the Court was delivered by the President,
Sir Percy Spender (Australia), supported by Judges Winiarski (Po-
land), Spiropoulos (Greece), Sir Gerald Fitzmaurice (United King-
dom), Morelli (Italy), Gros (France) and Van Wyk. The seven
remaining Judges, namely Judges Wellington Koo (China), Koretsky
(U.SS.R.), Tanaka (Japan), Jessup (U.S.A.), Padilla Nervo
(Mexico), Forster (Senegal) and Sir Louis Mbanefo, delivered
dissenting opinions.

As the Court was equally divided, the President, following the
procedure laid down in Article 55 of the Statute of the International
Court of Justice, gave his additional casting vote in favour of the
findings now embodied in the decision of the Court, the effect of
which was that, although the Court had jurisdiction to entertain the
petitions of the Applicants, the Applicants were not entitled to the
declarations prayed for inasmuch as they had no legal right or in-
terest in the observance of the Mandatory’s obligations 2.

It will be seen that the composition of the International Court
of Justice at the time it delivered its Judgment was somewhat
different from the composition of the Court at the time it delivered
its preliminary Judgment in 1962. This difference in composition
assumes great importance in the study of this particular case in
view of the fact that the preliminary Judgment of 1962 was an 8§ to
7 majority Judgment and the final Judgment of 1966 was a 7 to 7
Judgment which was rendered an 8 to 7 majority Judgment on the
casting vote of the President being given against Ethiopia and
Liberia 3. The fact that Judgments relating to matters of great inter-
national importance and concern could depend on the slightest
majority of votes or even on a casting vote and could depend on
changes in the composition of the Court during the pendency of
the litigation arising from automatic retirement, resignation, in-

2 Some of the Dissenting Opinions point out that the question as to whether
the Applicants had a legal right or interest in the observance of the terms of
the Mandate was not even raised by the Respondent in its final submissions
made at the merits stage of the case and that the Court, by raising ex mero
motu a question which was resolved in the Preliminary Judgment of 1962,
had really reverted from the stage of the merits to the stage of jurisdiction.
See observations of Judge Jessup (U.S.A.), at pp. 17 and 18 and of Judge
Koretsky (U.S.S.R.), at p. 20 of this Article.

3 See observations of Judge Padilla Nervo in his Dissenting Opinion (p. 41 of
this Article) where he calls the majority a technical or statutory one.
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capacity to act, death (as in the case of Judge Badawi of the United
Arab Republic who participated in the preliminary Judgment but
died before the hearing on the merits was concluded), or other fac-
tors, has given rise to grave concern in international legal circles as
to how, whether by amendment of the Statute or otherwise, a
greater element of certainty could be introduced into the administra-
tion of International Law by the principal judicial organ of the
United Nations.

Some reference to the Statute of the International Court of
Justice is necessary to explain why the composition of the Court
when it heard and delivered the preliminary Judgment was some-
what different from its composition when it heard the arguments
on the merits and delivered its final Judgment in July, 1966.

The Statute provides that the Court shall be composed of a
body of independent Judges, elected regardless of their nationality
from among persons of high moral character, who possess the quali-
fications required in their respective countries for appointment to
the highest judicial officers or are jurisconsults of recognized com-
petence in International Law. The Court consists of 15 members, no
two of whom may be nationals of the same state. The members of
the Court are elected by the General Assembly and by the Security
Council from a list of persons nominated by national groups in
accordance with certain provisions and procedures. Every elector
is expected to bear in mind not only that persons to be elected should
individually possess the qualifications required, but also that in the
body as a whole the representation of the main forms of civilization
and of the principal legal systems of the world should be assured.

The members, which means the Judges of the Court, are elected
for a period of nine years but may be re-elected. Five Judges retire
every three years, so that one third of the membership of the Court
is renewed every third year.

Whatever views one may hold on the Judgment of the Court, it
would certainly have been more satisfying if, after all the arguments
advanced and evidence led, the Court had made a pronouncement
one way or the other on the substantial points in issue. As it stands,
the Judgment has in effect declared in 1962 that the applicants had
standing to institute the case and said in 1966, four years later, that
they are not entitled to an answer. By indicating that individual
nations may not seek redress for alleged breaches of a mandate
without also showing a personal legal interest, the Court has ruled,
in effect, that it will give no binding judgment on a mandatory’s
obligations, for, even when the United Nations itself goes to the
Court on this matter, it can only ask for an advisory opinion which
is not binding on the mandatory, as was the case in 1950, 1955 and
1956. How then can the conduct of the mandatory be effectively
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supervised? This is another important question which has been high-
lighted by the Judgment of the Court.

_In order to bring out the opposing viewpoints and the reasoning
underlying them, extracts from the Judgment of the Court of July
18, 1966 and from Dissenting Opinions are given below under the
following headings:

A — Applicants’ Legal Right or Interest in the Subject-matter of
the Claims — Is it a Preliminary Question already determined
or a Question pertaining to Merits of the Case?

B — Features of the Mandate System and in particular the Mandate
for South West Africa.

C - Do Applicants have a Legal Right or Interest to call for the
due performance of the Mandate?

D — Has the Mandate Lapsed?
E - Is the Mandatory’s Policy of Apartheid a Breach of the Provi-
sions of the Mandate?

A — Applicants’ legal right or interest in the subject-matter of the
claims — is it a preliminary question already determined or a
question pertaining to the merits of the case?

Extracts from the Judgment of the Court *

“Para. 2. In an earlier phase of the case, which took place
before the Court in 1962, four preliminary objections were advanced,
based on Article 37 of the Court’s Statute and the jurisdictional
clause (Article 7, paragraph 2) of the Mandate for South West
Africa, which were all of them argued by the Respondent and
treated by the Court as objections to its jurisdiction. The Court, by
its Judgment of 21 December 1962, rejected each of these objections,
and thereupon found that it had “jurisdiction to adjudicate upon the

29 3

merits of the dispute”.

“Para. 4. ...the Court has studied the written pleadings and
oral arguments of the Parties, and has also given consideration to
the question of the order in which the various issues would fall to
be dealt with. In this connection, there was one matter that apper-
tained to the merits of the case but which had an antecedent
character, namely the question of the Applicants’ standing in the
present phase of the proceedings, — not, that is to say, of their
standing before the Court itself, which was the subject of the Court’s
decision in 1962, but the question, as a matter of the merits of

4 South West Africa, Second Phase, Judgment, International Court of Justice
Reports 1966, pp. 17-19.




174 STAFF STUDY

the case, of their legal right or interest regarding the subject matter
of their claim, as set out in their final submissions.”

“Para. 5. Despite the antecedent character of this question,
the Court was unable to go into it until the Parties had presented
their arguments on the other questions of merits involved. ...”

“Para. 6. The Parties having dealt with all the elements in-
volved, it became the Court’s duty to begin by considering those
questions which had such a character that a decision respecting any
of them might render unnecessary an enquiry into other aspects of
the matter. There are two questions in the present case which have
this character. One is whether the Mandate still subsists at all, as the
Applicants maintain that it does in paragraph (1) of their final
submissions — for if it does not, then clearly the various allegations
of contraventions of the Mandate by the Respondent fall auto-
matically to the ground. But this contention, namely as to the con-
tinued subsistence of the Mandate, is itself part of the Applicants’
whole claim as put forward in their final submissions, being so
put forward solely in connection with the remaining parts of the
claim, and as the necessary foundation for these. For this reason
the other question, which (as already mentioned) is that of the
Applicants’ legal right or interest in the subject matter of their
claim, is even more fundamental.”

“Para. 7. It is accordingly to this last question that the Court
must now turn. Before doing so however, it should be made clear
that when, in the present Judgment, the Court considers what
provisions of the Mandate for South West Africa involve a legal
right or interest for the Applicants, and what not, it does so without
pronouncing upon, and wholly without prejudice to, the question
of whether that Mandate is still in force. The Court moreover thinks
it necessary to state that its 1962 decision on the question of com-
petence was equally given without prejudice to that of the survival
of the Mandate, which is a question appertaining to the merits of
the case. It was not in issue in 1962, except in the sense that sur-
vival had to be assumed for the purpose of determining the purely
jurisdictional issue which was all that was then before the Court.
It was made clear in the course of the 1962 proceedings that it
was upon this assumption that the Respondent was arguing the
jurisdictional issue; and the same view is reflected in the Applicants’
final submissions (1) and (2) in the present proceedings, the effect
of which is to ask the Court to declare (inter alia) that the Mandate
still subsists, and that the Respondent is still subject to the obliga-
tions it provides for. It is, correspondingly, a principal part of the
Respondent’s case on the merits that since (as it contends) the
Mandate no longer exists, the Respondent bhas no obligations under
it, and therefore cannot be in breach of the Mandate. This is a
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matter which, for reasons to be given later in another connection but
equally applicable here, could not have been the subject of any
final determination by a decision on a purely preliminary point of
jurisdiction.”

“Para. 8. The Respondent’s final submissions in the present
proceedings ask simply for a rejection of those of the Applicants,
both generally and in detail. But quite apart from the recognized
right of the Court, implicit in paragraph 2 of Article 53 of its
Statute, to select proprio motu the basis of its decision, the Re-
spondent did in the present phase of the case, particularly in its
written pleadings, deny that the Applicants had any legal right or
interest in the subject matter of their claim, - a denial which,
at this stage of the case, clearly cannot have been intended merely
as an argument against the applicability of the jurisdictional clause
of the Mandate. In its final submissions the Respondent asks the
Court, upon the basis inter alia of “the statements of fact and law
as set forth in [its] pleadings and the oral proceeding”, to make no
declaration as claimed by the Applicants in their final submissions.”

Extracts from the Supporting Judgment of Judge Morelli of Italy 5

“1. I wish to give the reasons why, in my view, the Court’s
1962 Judgment on the preliminary objections was no bar to the
rejection of the claim on the merits on the ground of its not being
based on substantive rights pertaining to the Applicants.

“It is my view that a judgment on preliminary objections,
particularly a judgment which, like the judgment in question, dis-
misses the preliminary objections submitted by a party, is final and
binding in the further proceedings. Its binding effect is however
confined to the questions decided, and these can relate only to the
admissibility of the claim or the jurisdiction of the Court.

“On the other hand, the Court’s reasoning in deciding a
question submitted to it in the form of a preliminary objection is
devoid of any binding effect. This limitation on the binding effect
of the judgment applies to all the reasons for the decision, whatever
their nature, whether of fact or of law, procedural or touching on
the merits. Those touching on the merits of the case must be denied
any binding effect for an additional reason; since, under Article 62,
paragraph 3, of the Rules of Court, the filing of a preliminary
objection suspends the proceedings on the merits, it is not possible
for a question concerning the merits to be decided with final effect
in a judgment on preliminary objections.

“2. The 1962 Judgment requires interpretation to elucidate

5 South West Africa, Second Phase, Judgment, International Court of Justice
Reports 1966, pp. 59-66.
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the exact scope of the decision on the question submitted to the
Court in the third preliminary objection. In particular it is necessary
to ascertain whether it was the Court’s. intention in dismissing that
objection to hold the right to institute proceedings under Article 7 of
the Mandate to be independent of any substantive right, in the sense
that an applicant might avail himself of it without being required
to assert the existence of a substantive right of his own. On this
construction it would be sufficient for the applicant to rely on an
obligation of the mandatory irrespective of whether the obligation
were owed to the applicant or to some other person or persons. . .

“The decision by which the 1962 Judgment held, according to
this interpretation, that the Members of the League of Nations had
the right to seize the Court in respect of the Mandatory’s obligations
relating to the inhabitants of the Territory, irrespective of whether
the applicant possessed any substantive right, would be a decision
concerning the characterization of the action, conceived of as
legitimately brought by the Applicants in the present case. By such a
decision the Court would have settled a purely procedural question
relating, on the one hand, to the Applicants’ right to institute
proceedings and, on the other hand, to the Court’s jurisdiction. The
decision would not have touched on the merits of the case at all.
The Court would have said nothing about the existence of any sub-
stantive rights pertaining to the Applicants. The Court would simply
have found that the existence of such rights was irrelevant not only
to its jurisdiction, but also to the duty with which it had been
entrusted. According to this interpretation that duty was to
establish the existence, not of rights vested in the Applicants, but
rather of obligations incumbent on the Mandatory, regardless of
whether they were owed to the Applicants or to some other person
or persons.

“3... the 1962 Judgment confines itself to declaring that the
dispute brought before the Court is a dispute within the meaning
of Article 7 of the Mandate, without purporting to characterize the
Applicants’ action in any particular way.

“Far from excluding the necessity of a right pertaining to the
Applicants for the claim to be able to be regarded as well-founded,
the 1962 Judgment explicitly refers to the legal right or interest of
the Members of the League of Nations in the observance by the
Mandatory of its obligations. With reference to Article 7 of the
Mandate, the Court said:

The manifest scope and purport of the provisions of this Article indicate
that the Members of the League were understood to have a legal right
or interest in the observance by the Mandatory of its obligations both
toward the inhabitants of the Mandated Territory, and toward the
Teague of Nations and its Members. (I.C.J. Reports 1962, p. 343).



SOUTH WEST AFRICA CASE 177

“This passage seems to indicate some confusion between, on
the one hand, the right to institute proceedings, the only right of
Members of the League of Nations under Article 7, paragraph 2,
of the Mandate, the provision to which the Court is referring, and,
on the other hand, substantive rights, which appear to be correctly
designated by the reference to a legal right or interest in the ob-
servance of its obligation by the person owing the obligation.

“However, whatever the criticism to which the Judgment may
be open in connection with this confusion, it is clear that any
possibility of taking the decision on the third objection to mean that
it is not necessary to establish a substantive right pertaining to the
Applicants is totally excluded by this very confusion. Once it is
established that the Judgment did not draw any distinction between
the right to institute proceedings and substantive rights, it becomes
impossible to extract a diametrically opposite meaning from the
Judgment, namely not only that the right to institute proceedings is
quite separate from substantive rights, but also that it is so com-
pletely independent of any substantive right that the Court could
uphold the claim as well-founded even if it were not based on a
substantive right vested in the Applicants.

R

“Article 7 of the Mandate deals with the case of a dispute
arising between the Mandatory and another Member of the League
of Nations, and the need for the existence of a dispute to enable
the Court to be seized is recognized in the Judgment. It is precisely
in order to establish that this condition, laid down as a sine qua non
by Article 7 of the Mandate, is fulfilled in this case that the Judgment
begins by seeking to demonstrate the existence of a dispute between
the Parties (1.C.J. Reports 1962, p. 328), then, in connection with
the third preliminary objection, the Judgment finds that the dispute
in question is a dispute within the meaning of Article 7 of the
Mandate. .. ...

“....The need for there to be a dispute between the applicant
and the Mandatory requires by implication that there should be a
conflict of interest between the parties, whatever the nature of
those interests. Having regard, on the other hand, to the legal
character which must be possessed by the dispute, as appears from
the reference in Article 7 to the legal rules contained in the pro-
visions of the Mandate, it follows that the applicant must be able
to rely on a right given to him as a means of protecting his interest.

“6. ...

“In paragraph 9 of the Application the Applicants state that,
in the dispute which they maintain to exist between them and South
Africa, they have continuously sought to assert and protect their
“legal interest in the proper exercise of the Mandate” by disputing
and protesting the violation by South Africa of its duties as Man-
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datory. The Applicants add that during the negotiations which they
assert to have taken place, they exhibited at all times their “legal
interest in the proper exercise of the Mandate” by disputing and
protesting the violation by South Africa of its duties as Mandatory.
The Applicants add that during the negotiations which they assert
to have taken place, they exhibited at all times their “legal interest
in the proper exercise of the Mandate”. They conclude by declaring
that they instituted the proceedings for the very purpose of pro-
tecting their legal interest in the proper exercise of the Mandate.

"It is thus the legal interest, or right, of the Applicants in the
proper exercise of the Mandate which constitutes the cause petendi
of the claim. It was thus in the claim as characterized by such a
causa petendi that the Court had to give its decision. Nothing to
the contrary is to be found in the 1962 Judgment.

“7. An analysis of that part of the 1962 Judgment which
relates to the third preliminary objection leads to the conclusion that
the decision represented by the dismissal of that preliminary ob-
jection amounts solely to a finding that the dispute submitted to the
Court, held by the Judgment to exist, was a dispute within the
meaning of Article 7 of the Mandate. This decision does not in any
way concern the characterization of the action provided for by
that Article and utilized by the Applicants. In particular this decision
does not give such action the quite unusual characterization ac-
cording to which it could be utilized without the need for the
applicant to rely on a substantive right of his own.

“It follows that in the merits phase of the proceedings the
Court was completely unfettered with regard to the question of
whether it was necessary for the Applicants to have a substantive
right in order that the claim might be upheld....

“8oiin

“Oo i

“It must however be observed that as between the various
questions all of which concern the merits, there is no strict order
of logic; the order to be followed in any particular case in dealing
with the various questions of merits is dictated rather by reasons of
what might be called economy, which counsel the use of the simplest
means of reaching the decision. It was thus perfectly open to the
Court, in this case, to begin by examining the question of standing
in relation to any rights which might exist on the assumption that
South Africa still owes certain obligations under the Mandate.”

The following extracts from the Dissenting Opinions of Judge
Jessup U.S.A.) and Judge Koretsky (U.S.S.R.)® represent a good
summary of the contrary views held by the seven dissenting Judges

6 The Dissenting Opinions of Judges Jessup and Koretsky were not set out in
numbered paragraphs.
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on the point whether the Court could at that stage of the proceedings
go into the question as to whether the Applicants had any legal
right or interest in the subject-matter of their claims.

Judge Jessup (dissenting).: "

“Having very great respect for the Court, it is for me a matter
of profound regret to find it necessary to record the fact that I
consider the Judgment which the Court has just rendered by the
casting vote of the President in the South West Africa Case, com-
pletely unfounded in law. In my opinion, the Court is not legally
justified in stopping at the threshold of the case, avoiding a decision
on the fundamental question whether the policy and practice of
apartheid in the mandated Territory of South West Africa is com-
patible with the discharge of the “sacred trust” confided to the
Republic of South Africa as Mandatory.

“Since it is my finding that the Court has jurisdiction, that the
Applicants, Ethiopia and Liberia, have standing to press their claims
in this Court and to recover judgment, I consider it my judicial
duty to examine the legal issues in this case which has been before
the Court for six years and on the preliminary phases of which
the Court passed judgment in 1962. This full examination is the
more necessary because I dissent not only from the legal reasoning
and factual interpretations in the Court’s Judgment but also from
its entire disposition of the case.....

“The Judgment bases itself on a reason not advanced in the
final submissions of the Respondent ~ namely on Applicants’ lack
of “any legal right or interest appertaining to them in the subject-
matter of the present claims”. This is said to be a question of the
“merits” of the claim and it is therefore in connection with the
“merits” that the nature of the requisite legal right or interest must
be analysed.

“In its Judgment of 21 December 1962 the Court decided that
“it has jurisdiction to adjudicate upon the merits of the dispute”.

“In reaching that conclusion the Court had to reject the four
preliminary objections filed by the Respondent. It did reject the
four objections and thereby substantially held:

1. that the Mandate for South West Africa is a “treaty or convention
in force” within the meaning of Article 37 of the Statute of the Court;

2. that despite the dissolution of the League, Ethiopia and Liberia had
locus standi under Article 7, paragraph 2, of the Mandate, to invoke
the jurisdiction of the Court;

7 South West Africa, Second Phase, Judgment, International Court of Justice
Reports 1966, pp. 325-329,




180 STAFF STUDY

3. that the dispute between the Applicants and the Respondent was a
“dispute” as envisaged in Article 7, paragraph 2, of the Mandate; and

4. that the prolonged exchanges of differing views in the General
Assembly of the United Nations constituted a “negotiation” within
the meaning of Article 7, paragraph 2, of the Mandate and revealed
that the dispute was one which could not be settled by negotiation
within the meaning of that same provision of the Mandate.

“After the 1962 Judgment, the Respondent filed its Counter-
Memorial in ten volumes plus one supplementary volume. The
Applicants in turn filed their Reply and the Respondent filed its
Rejoinder in two volumes supplemented by other materials, including
the so-called Odendaal Report of 557 printed foolscap pages.

“Beginning on March 15,1965, the Court devoted 99 public
sessions to oral hearings which included the arguments of Agents
and Counsel for both parties and the testimony of 14 witnesses.

‘The voluminous record was studied by the Court and its
deliberations were held over a period of some six months.

“The Court now in effect sweeps away this record of 16 years
and, on a theory not advanced by the Respondent in its final sub-
missions November 5, 1965, decides that the claim must be rejected
on the ground that the Applicants have no legal right or interest.

“Paragraph 2 of Article 7 of the Mandate gave a member of
the League the right to submit to the Court a dispute relating to
the interpretation of the provisions of the Mandate if the dispute
cannot be settled by negotiation. As I shall show in more detail later,
the Court in 1962 decided that the Applicants qualify in the category
”Member of the League”; this is res judicata and the Court’s Judg-
ment of today does not purport to reverse that finding. The Court
in 1962 equally held that the present case involves a dispute which
cannot be settled by negotiation; this double finding has the same
weight and today’s decision does not purport to reverse that finding.
I do not understand that it is denied that the dispute refers to the
interpretation of provisions of the Mandate. I do not see how this
clear picture can be clouded by describing the claims as demands
for the performance or enforcement of obligations owed by the
Respondent to the Applicants. The submissions may indeed involve
that element also, as will be noted, but this element does not ex-
clude the concurrent requests for interpretation of the Mandate.

“Whether any further right, title or interest is requisite to
support Applicants’ requests in this case for orders by the Court
directing Respondent to desist from certain conduct alleged to be
violative of its legal obligations as Mandatory, may well be a
separate question, but the Judgment of the Court denies them even
the declaratory judgment. .. ..
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Judge Koretsky (dissenting): 8

“I can in no way concur in the present Judgment mainly be-
cause the Court reverts in essence to its Judgment of 21 December
1962 on the same cases and in fact revises it even without observing
Article 61 of the Statute and without the procedure envisaged in
Atrticle 78 of the Rules of Court.

“The Court has said in the operative part of its Judgment that
“the Applicants cannot be considered to have established any legal
right or interest appertaining to them in the subject-matter of the
present claims...”. '

“But the question of the Applicants’ “legal right or interest”
(referred to in short as their “interest”) in their claims as a ground
for instituting proceedings -against the Respondent as Mandatory
for South West Africa was decided already in 1962 in the first
phase (the jurisdictional phase) of these cases.

“At that time, the Respondent, asserting in its third preliminary
objection that the conflict between the parties “is by reason of its
nature and content not a ‘dispute’ as envisaged in Article 7 of the
Mandate for South West Africa”, added, “more particularly in that
no material interests of the Governments of Ethiopia and/or Liberia
or of their nationals are involved therein or affected thereby”
(Italics added). The adjective “material” (interests) was evidently
used not in its narrow sense — as a property interest.

“In dismissing the preliminary objection of the Respondent
the Court then said that “the manifest scope and purport of the
provisions of this Article (i.e., Article 7) indicate that the Members
of the League were understood to have a legal right or interest in
the observance by the Mandatory of its obligations both toward the
inhabitants of the mandated territory, and toward the League of
Nations and its Members”. (Italics added.) (p. 343.) And
a little later the Court said: “Protection of the material interests of
the Members or their nationals is of course included within its
compass, but the well-being and development of the inhabitants of
the mandated territory are not less important.” (p. 344).

“So the question of the Applicants’ interests in their claims was
decided as, one might say, it should have been decided, by the
Court in 1962. The question of an applicant’s “interest” (as a
question of a “qualité”) even in nationai-law systems is considered
as a jurisdictional question. For example, “le défaut d’inténét” of an
applicant is considered in the French law system as a ground for
“fin-de-non-recevoir de procédure”.

“The Rules of Court, and the practice of the Court, do not

8 South West Africa, Second Phase, Judgment, International Court of Justice
Reports 1966, pp. 239-241.
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recognize any direct line of demarcation between questions of the
merits and those of jurisdiction. The circumstances of the case and
the formulation of the submissions of the parties are of guiding if not
decisive significance. '

“The Respondent, as noted above, raised the question of the
Applicants’ interests. The Court decided this question at that time.
1t did not consider it necessary to join it to the merits as the
character of the Applicants’ interests in the subject-matter of their
claims was evident. Both Parties dealt with this question in a suf-
ficiently complete manner. The Applicants, as will be noted later,
did not seek anything for themselves; they asserted only that they
have a “legal interest to seeing to it through judicial process that the
sacred trust of civilization created by the Mandate is not violated”.
To join the question of the Applicants’ “interests” in their claims
to the merits would not “reveal” anything now, as became evident
at this stage of the cases. And it is worthy of note that in the
dissenting opinion of President Winiarski, in the joint dissenting
opinion of Judges Sir Percy Spender and Sir Gerald Fitzmaurice
and in the dissenting opinion of Judge ad hoc Van Wyk, the ques-
tion of the Applicants’ interests was considered on a jurisdictional
plane.

“The Respondent did not raise this question in its final sub-
mission at this stage of the merits. The Court itself has now raised
the question which was resolved in 1962 and has thereby reverted
from the stage of the merits to the stage of jurisdiction. And thus
the “door” to the Court which was opened in 1962 to decide the
dispute (as the function of the Court demands (Article 38 of the
Statute)), the decisions of which would have been of vital import-
ance for the peoples of South West Africa and to peoples of other
countries where an official policy of racial discrimination still exists,
was locked by the Court with the same key which had opened it
in 1962,

“Has the 1962 Judgment of the Court a binding force for the
Court itself?

“The Judgment has not only a binding force between the par-
ties (Article 59 of the Statute), it is final (Article 60 of the Statute).
Being final, it is ~ one may say — final for the Court itself unless
revised by the Court under the conditions and in accordance with
the procedure prescribed in Article 61 of the Statute and Article 78
of the Rules of Court.

“In discussing the meaning of the principle of res judicata, and
its applicability in international judicial practice, its significance is
often limited by the statement that a given judgment could not be
considered as binding upon other States or in other disputes. One
may sometimes easily fail to take into consideration the fact that
res judicata has been said to be not only pro obligatione habetur,
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but pro veritate as well. And it cannot be said that what today was
for the Court a veritas, will tomorrow be a rnon-veritas. A decision
binds not only the parties to a given case, but the Court itself. One
cannot forget that the principle of immutability, of the consistency
of final judicial decisions, which is so important for national courts,
is still more important for international courts. The practice of the
Permanent Court and of this Court shows the great attention they
pay to former judgments, their reasons and opinions. Consideration
must be given even to the question whether an advisory opinion of
the Court, which is not binding for the body which requested it,
is binding for the Court itself not only vi rationis but ratione vi as
well.

“Could it possibly be considered that in a judgment only its
operative part but not the reasons for it has a binding force? It
could be said that the operative part of a judgment seldom contains
points of law. Moreover, the reasons, motives, grounds, for a given
judgment may be said to be the “reasons part” of the judgment. The
two parts of a judgment — the operative part and the reasons — do
not “stand apart” one from another. Each of them is a constituent
part of the judgment in its entirety. It will be recalled that Article 56
of the Statute says:

“The judgment shall state the reasons on which it is based” (italics
added).

“These words are evidence that the reasons have a binding
force as an obligatory part of a judgment and, at the same time, they
determine the character of reasons which should have a binding
force. They are reasons which substantiate the operative conclusion
directly (‘“‘on which it is based”). They have sometimes been called
“consideranda”. These are reasons which play a role as the grounds
of a given decision of the Court — role such that if these grounds
were changed or altered in such a way that this decision in its
operative part would be left without grounds on which it was based,
the decision would fall to the ground like a building which has lost
its foundation.”

B — Features of the Mandate System and in particular of the
Mandate for South West Africa

Extracts from the Judgment of the Court ?

10. “The mandates system, as is well known, was formally
instituted by Article 22 of the Covenant of the League of Nations.
As there indicated, there were to be three categories of mandates,

9 South West Africa, Second Phase, Judgment, International Court of Justice
Reports 1966, pp. 20 and 21.
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designated as ‘A’, ‘B’ and ‘C’ mandates respectively, the Mandate
for South West Africa being one of the ‘C’ category. The differences
between these categories lay in the nature and geographical situation
of the territories concerned, the state of development of their
peoples, and the powers accordingly to be vested in the administering
authority, or mandatory, for each territory placed under mandate.
But although it was by Article 22 of the League Covenant that the
system as such was established, the precise terms of each mandate,
covering the rights and obligations of the mandatory, of the League
and its organs, and of the individual members of the League, in
relation to each mandated territory, were set out in separate in-
struments of mandate which, with one exception to be noted later,
took the form of resolutions of the Council of the League.

11. “These instruments, whatever the difference between
certain of their terms, had various features in common as regards
their structure. For present purposes, their substantive provisions
may be regarded as falling into two main categories. On the one
hand, and of course as the principal element of each instrument,
there were the articles defining the mandatory’s powers, and its
obligations in respect of the inhabitants of the territory and towards
the League and its organs. These provisions, relating to the
carrying out of the mandates as mandates, will hereinafter be
referred to as “conduct of the mandate”, or simply “conduct”
provisions. On the other hand, there were articles conferring in
different degrees, according to the particular mandate or category
of mandate, certain rights relative to the mandated territory,
directly upon the members of the League as individual States, or
in favour of their nationals. Many of these rights were of the same
kind as are to be found in certain provisions of ordinary treaties of
commerce, establishment and navigation concluded between States.
Rights of this kind will hereinafter be referred to as “special in-
terests” rights, embodied in the “special interests” provisions of the
mandates. As regards the ‘A’ and ‘B’ mandates (particularly the
latter) these rights were numerous and figured prominently — a
fact which, as will be seen later, is significant for the case of the
‘C’ mandates also, even though, in the latter case, they were confined
to provisions for freedom for missionaries (“nationals of any State
Member of the League of Nations”) to “enter into, travel and
reside in the territory for the purpose of prosecuting their calling” —
(Mandate for South West Africa, Article 5). In the present case, the
dispute between the Parties relates exclusively to the former of
these two categories of provisions, and not to the latter.

12. “The broad distinction just noticed was a genuine, indeed
an obvious one. Even if it may be the case that certain provisions
of some of the mandates (such as for instance the “open door”
provisions of the ‘A’ and ‘B’ mandates) can be regarded as having
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a double aspect, this does not affect the validity or relevance of the
distinction. Such provisions would, in their “conduct of the mandate”
aspect, fall under that head; and in their aspect of affording commer-
cial opportunities for members of the League and their nationals,
they would come under the head of “special interests” clauses. It
is natural that commercial provisions of this kind could redound
to the benefit of a mandated territory and its inhabitants in so far
as the use made of them by States members of the League had the
effect of promoting the economic or industrial development of the
territory. In that sense and to that extent these provisions could no
doubt contribute to furthering the aims of the mandate; and their due
implementation by the mandatories was in consequence a matter
of concern to the League and its appropriate organs dealing with
mandates questions. But this was incidental, and was never their
primary object. Their primary object was to benefit the individual
members of the League and their nationals. Any action or inter-
vention on the part of member States in this regard would be for
that purpose — not in furtherance of the mandate as such.

13. “In addition to the classes of provisions so far noticed,
every instrument of mandate contained a jurisdictional clause which,
with a single exception to be noticed in due course, was in identical
terms for each mandate, whether belonging to the ‘A’, ‘B’ or ‘C
category. The language and effect of this clause will be considered
later; but it provided for a reference of disputes to the Permanent
Court of International Justice and, so the Court found in the first
phase of the case, as already mentioned, this reference was now,
by virtue of Article 37 of the Court’s Statute, to be construed as
a reference to the present Court. Another feature of the mandates
generally, was a provision according to which their terms could not
be modified without the consent of the Council of the League. A
further element, though peculiar to the ‘C’ mandates, may be noted:
it was provided both by Article 22 of the Covenant of the League
and by a provision of the instruments of ‘C’ mandates that, subject
to certain conditions not here material, a ‘C’ mandatory was to
administer the mandated territory “as an integral portion of its
own territory”.

Judge Tanaka of Japan in his dissenting opinion ¥ makes the
following observations concerning the legal and social nature and
characteristics of the mandate system:

“The mandates system, established by the Covenant of the
League of Nations, can be considered as an original method of
administering certain underdeveloped overseas possessions which

10 South West Africa, Second Phase, Judgment, International Court of Justice
1966, pp. 264-268. The dissenting opinion of Judge Tanaka was also not set
out in numbered paragraphs.
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formerly belonged to States in the First World War. “The essential
principles of the mandates system” says the 1962 Judgment in the
South West Africa cases —

consist chiefly in the recognition of certain rights of the peoples of the
underdeveloped territories; the establishment of a regime of tutelage for
each of such peoples to be exercised by an advanced nation as a
“Mandatory” “on behalf of the League of Nations”;

and the recognition of “a sacred trust of civilization” laid upon the
League as an organized international community and upon its Member
States. This system is dedicated to the avowed object of promoting the
well-being and development of the peoples concerned and is fortified by
setting up safeguards for the protection of their rights. (1.C.J. Reports
1962, p. 329)

“The idea that it belongs to the noble obligation of conquering
powers to treat indigenous peoples of conquered territories and to
promote their well-being has existed for many hundred years, at
least since the time of Francisco de Vitoria. But we had to wait for the
Treaty of Peace with Germany, signed at Versailles in 1919, and the
creation of the League of Nations for this idea to take the concrete
form of an international institution, namely the mandates system, and
1o be realized by a large and complicated machinery of implementa-
tion. After the dissolution of the League the same idea and prin-
ciples have been continued in the “International Trusteeship System”
in the Charter of the United Nations.

“The above-mentioned essential principles of the mandates
system are important to decide the nature and characteristics of the
Mandate as a legal institution.

“Here, we are not going to construct a more-or-less perfect
definition or concept of the Mandate. We must be satisfied to
limit ourselves to the points of which clarification would be ne-
cessary or useful to decide the issue now in question.

“The mandates system is from the viewpoint of its objectives,
as well as of its structure, highly complicated. Since its objectives are
the promotion of the well-being and social progress of the in-
habitants of certain territories as a sacred trust of civilization, its
content and function are intimately related to almost all branches
of the social and cultural aspects of human life. Politics, law,
morality, religion, education, strategy, economy and history are inter-
mingled with one another in inseparable complexity. From the point
of view of the Court the question is how to draw the line of demar-
cation between what is law and what is extra-legal matter, parti-
cularly politics which must be kept outside of justiciability (we
intend to deal with this question below).

“The mandates system is from the structural viewpoint very
complicated. The parties to the Mandate, as a treaty or convention.
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are on the one side the League of Nations and on the other the
Mandatory — in the present cases the Respondent. The latter ac-
cepted the Mandate in respect of the Territory of South West
Africa “on behalf of the League of Nations”. Besides these parties,
there are persons who are connected with the Mandate in some way,
particularly who collaborate in the establishment or the proper func-
tioning of this system, such as the Principal Allied and Associated
Powers, to which these territories had been ceded by the Peace
Treaty, Members of the League, and those who are interested as
beneficiaries, namely the inhabitants of the mandated territories.
Whether or not, and to what degree the United Nations and its
Members can be considered as concerned, belongs to the matters
which fall to be decided by the Court.

“The Mandate, constituting an aggregate of the said diverse
personal elements, as we have seen above, presents itseif as a
complex of many kinds of interests. The League and Mandatory,
as parties to the Mandate, have a common interest in the proper
performance of the provisions of the Mandate. The inhabitants of
the mandated territories possess, as beneficiaries, a most vital
interest in the performance of the Mandate.

“The Mandatory does not exercise the rights of tutelage of
peoples entrusted to it on behalf of itself, but on behalf of the
League. The realization of the “sacred trust of civilization™ is an
interest of a public nature. The League is to serve as the existing
political organ of the international community by guarding this
kind of public interest.

“The Mandate, being of the said personal and real structure,
possesses in many points characteristics which distinguish it from
other kinds of treaties.

“Firstly, the Mandate is intended to establish between parties
a certain legal relationship of which the aims and purposes are
different from those we find in the case of commercial treaties in
which two different kinds of operations stand reciprocally against
each other and which are extinguished with simultaneous per-
formance by the parties. They are a realization of identical aims,
which is a “sacred trust of civilization”. In this sense, the Mandate
has characteristics similar to law-making treaties, defined by Oppen-
heim as those “concluded for the purpose of establishing new rules
for the law of nations”. (Quincy Wright, Mandates under the League
of Nations, 1930, p. 357.)

“What is intended by the parties of the mandate agreement
as a “sacred trust of civilization” is the promotion of the material
and moral well-being and social progress of the inhabitants of the
territory who are “not yet able to stand by themselves under the
strenuous conditions of the modern world”.
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“The Mandate is a legal method or machinery for achieving
the above-mentioned humanitarian purposes. Therefore, between
the two parties to the mandate agreement there does not exist a
fundamental conflict of interests or “exchange of balancing services”
such as we recognize in synallagmatic contracts (cf. Judge Busta-
mante’s separate opinion on South West Afica cases, 1.C.J. Reports
1962, pp. 357 and 359) or contracts of the type do-ut-des. The
mandate agreement can be characterized rather as a union of two
unilateral declarations, the one by the League, the other by the
Mandatory, a phenomenon which we find in cases of creation of
partnerships or corporations. Incidentally, this conclusion, in our
view, does not prevent the construction of the mandate agreement
as a kind of treaty or convention.

“This characteristic is clearly manifest in the fact that the
League can be considered as a collaborator of the Mandatory by
‘its power of supervision and an adviser in the performance of the
obligations of the latter. ‘

“

”Secondly, the long-term nature of the mandate agreement is
what characterizes it from the other contracts. This character derives
from the nature of the purposes of the mandates system, namely the
promotion of the material and moral well-being and social progress
of the mandated territories, which cannot be realized instantaneously
or within a foreseeable space of time.

“Thirdly, the mandate agreement requires from the Mandatory
a strong sense of moral conscience in fulfilling its responsibility as
is required in the case of guardianship, tutelage and trust. “The
Mandatory shall promote to the utmost the material and morat
well-being and the social progress of the inhabitants of the terri-
tory...” The obligations incumbent upon the Mandatory are of
an ethical nature, therefore unlimited. The mandate agreement is
of the nature of a bona fide contract. For its performance the utmost
wisdom and delicacy are required.

“From what is indicated above, it follows that, although the
Mandatory is conferred “full power of administration and legislation
over the territory”, the weight of the mandates system shall be
put on the obligations of the Mandatory rather than on its rights.

“The 1962 Judgment, clarifying this characteristic of the man-
dates system, declares as follows:

The rights of the Mandatory in relation to the mandated territory and
the inhabitants have their foundation in the obligations of the Mandatory
and they are, so to speak, mere tools given to enable it to fulfil its obliga-
tions (I.C.J. Reports 1962, p. 329).
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“Judge Bustamante emphasized very appropriately (ibid.,
p- 357) the more important aspect of responsibility rather than of
rights regarding the function of the Mandatory. The Mandatory
must exercise its power only for the purpose of realizing the well-
being and progress of the inhabitants of the territory and not for
the purpose of serving its egoistic ends. As Professor Quincy Wright
puts it, “it has been recognized that the conception of mandates in
the Covenant requires that the Mandatory receive no direct profit
from its administration of the territory”. This is called the “prin-
ciple of gratuitous administration” (Quincy Wright, op cit., pp.
452-453).

“From the nature and characteristics of the mandates system
and the mandate agreement, indicated above, we can conclude that,
although the existence of contractual elements in the Mandate can-
not be denied, the institutional elements predominate over the
former. We cannot explain all the contents and functions of the
mandates system from the contractual, namely the individualistic,
and subjective viewpoint, but we are required to consider them from
the institutional, namely collectivistic, and objective viewpoint also.
This latter viewpoint is, according to Lord McNair, that of —

., certain rights of possession and government (administrative and
legislative) which are valid in rem ~ erga omnes, that is against the whole
world, or at any rate against every State which was a Member of the
League or in any other way recognized the Mandate, (I.C.J. Reports
1950, p. 156).

“From the purely contractual and individualistic viewpoint the
Mandate would be a personal relationship between the two parties,
the existence of which depends upon the continuance of the same
parties. For instance, a mandate contract in private law lapses by
reason of the death of the mandator. But the international mandate
does not remain, as we have seen above, purely a relationship, but
an objective institution, in which several kinds of interests and
values are incorporated and which maintains independent existence
against third parties. The Mandate, as an institution, being deprived
of personal character, must be placed outside of the free disposal
of the original parties, because its content includes a humanitarian
value, namely the promotion of the material and moral well-being
of the inhabitants of the territories. Therefore, there shall exist a
certain limitation, derived from the characteristics of the Mandate,
upon the possibility of modification for which the consent of the
Council of the League of Nations is required (Article 7, paragraph
1, of the Mandate).”
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C - Do Applicants have a Legal Right or Interest to call for due
performance of the Mandate?

Extracts from the Judgment of the Court: 11

14. «....the question which has to be decided is whether, ac-
cording to the scheme of the mandates and of the mandates system
as a whole, any legal right or interest (which is a different thing
from a political interest) was vested in the members of the League
of Nations, including the present Applicants, individually and each
in its own separate right to call for the carrying out of the mandates
as regards their “conduct” clauses; — or whether this function must,
rather, be regarded as having appertained exclusively to the League
itself, and not to each and every member State, separately and in-
dependently. In other words, the question is whether the various
mandatories had any direct obligation towards the other members
of the League individually, as regards the carrying out of the “con-
duct” provisions of the mandates.

15. “If the answer to be given to this question should have the
effect that the Applicants cannot be regarded as possessing the legal
right or interest claimed, it would follow that even if the various
allegations of contraventions of the Mandate for South West Africa
on the part of the Respondent were established, the Applicants
would still not be entitled to the pronouncements and declarations
which, in their final submissions, they ask the Court to make. . ...
16. “It is in their capacity as former members of the League of
Nations that the Applicants appear before the Court; and the rights
they claim are those that the members of the League are said to have
been invested with in the time of the League. Accordingly, in order
to determine what the rights and obligations of the Parties relative
to the Mandate were and are (supposing it still to be in force, but
without prejudice to that question); and in particular whether (as
regards the Applicants) these include any right individually to call
for the due execution of the “conduct” provisions, and (for the
Respondent) an obligation to be answerable to the Applicants in
respect of its administration of the Mandate, the Court must place
itself at the point in time when the mandates system was being in-
stituted, and when the instruments of mandate were being framed.
The Court must have regard to the situation as it was at that time,
which was the critical one, and to the intentions of those concerned
as they appear to have existed, or are reasonably to be inferred,
in the light of that situation. Intentions that might have been

11 South West Africa, Second Phase, Judgment, International Court of Justice
Reports 1966, pp. 22-30.
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formed if the Mandate had been framed at a much later date, and
in the knowledge of circumstances, such as the eventual dissolution
of the League and its aftermath, that could never originally have
been foreseen, are not relevant. Only on this basis can a correct
appreciation of the legal rights of the Parties be arrived at. This
view is supported by a previous finding of the Court (Rights of
United States Nationals in Morocco, 1.C.J. Reports 1952, at p.
189) the effect of which is that the meaning of a juridical notion in
a historical context must be sought by reference to the way in
which that notion was understood in that context.

18. “The enquiry must pay no less attention to the juridical char-
acter and structure of the institution, the League of Nations, within
the framework of which the mandates system was organized, and
which inevitably determined how this system was to operate, — by
what methods, — through what channels, — and by means of what
recourses. One fundamental element of this juridical character and
structure, which in a sense governed everything else, was that Ar-
ticle 2 of the Covenant provided that the “action of the League
under this Covenant shall be effected through the instrumentality
of an Assembly and of a Council, with a permanent Secretariat”. If
the action of the League as a whole was thus governed, it followed
naturally that the individual member States could not themselves
act differently relative to League matters, unless it was otherwise
specially so provided by some article of the Covenant.

19. “As is well known, the mandates system originated in the
decision taken at the Peace Conference following upon the world
war of 1914-1918, that the colonial territories over which, by
Article 119 of the Treaty of Versailles, Germany renounced “all
her rights and titles” in favour of the then Principal Allied and
Associated Powers, should not be annexed by those Powers or by
any country affiliated to them, but should be placed under an inter-
national régime, in the application to the peoples of those territories,
deemed “not yet able to stand by themselves”, of the principle,
declared by Article 22 of the League Covenant, that their “well-
being and development” should form “a sacred trust of civilization”.
20. “The type of régime specified by Article 22 of the Covenant
as constituting the “best method of giving practical effect to this
principle” was that “the tutelage of such peoples should be entrusted
to advanced nations ... who are willing to accept it”, — and here it
was specifically added that it was to be “on behalf of the League”
that “this tutelage should be exercised by those nations as Man-
datories”. It was not provided that the mandates should, either
additionally or in the alternative, be exercised on behalf of the
members of the League in their individual capacities. The man-
datories were to be the agents of, or trustees for the League, — and
not of, or for, each and every member of it individually.
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21. “The same basic idea was expressed again in the third para-
graph of the preamble to the instrument of mandate for South West
Africa, where it was recited that the Mandatory, in agreeing to
accept the Mandate, had undertaken “to exercise it on' behalf of
the League of Nations”. No other behalf was specified in which
the Mandatory had undertaken, either actually or potentially, to
exercise the Mandate. The effect of this recital, as the Court sees
it, was to register an implied recognition (a) on the part of the
Mandatory of the right of the League, acting as an entity through its
appropriate organs, to require the due execution of the Mandate in
respect of its “conduct” provisions; — and (b) on the part of both
the Mandatory and the Council of the League, of the character of
the Mandate as a juridical régime set within the framework of the
League as an institution. There was no similar recognition of any
right as being additionally and independently vested in any other
entity, such as a State, or as existing outside or independently of
the League as an institution; nor was any undertaking at all given
by the Mandatory in that regard.

22. “....By paragraphs 7 and 9 respectively of Article 22 (of the
Covenant), every mandatory was to “render to the Council [of the
League — not to any other entity] an annual report in reference
to the territory committed to its charge”; and a permanent commis-
sion, which came to be known as the Permanent Mandates Com-
mission, was to be constituted “to receive and examine” these
annual reports and “to advise the Council on all matters relating to
the observance of the mandates”. The Permanent Mandates Com-
mission alone had this advisory role, just as the Council alone had
the supervisory function. The Commission consisted of independent
experts in their own right, appointed in their personal capacity as
such, not as representing any individual member of the League or
the member States generally.

24. “These then were the methods, and the only methods, con-
templated by the Covenant as “securities” for the performance of
the sacred trust, and it was in the Covenant that they were to be
embodied. No security taking the form of a right for every member
of the League separately and individually to require from the
mandatories the due performance of their mandates, or creating a
liability for each mandatory to be answerable to them individually,
— still less conferring a right of recourse to the Court in these
regards, — was provided by the Covenant.

25. “This result is precisely what was to be expected from the
fact that the mandates system was an activity of the League of Na-
tions, that is to say of an entity functioning as an institution. In such
a setting, rights cannot be derived from the mere fact of member-
ship of the organization itself: the rights that member States can
legitimately claim must be derived from and depend on the par-
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ticular terms of the instrument constitutive of the organization, and
of the other instruments relevant in the context. This principle is
necessarily applicable as regards the question of what rights member
States can claim in respect of a régime such as results from the
mandates system, functioning within the framework of the organiza-
tion. For this reason, and in this setting, there could, as regards the
carrying out of the “conduct” provisions of the various mandates,
be no question of any legal tie between the mandatories and other
individual members. The sphere of authority assigned to the man-
datories by decisions of the organization could give rise to legal
ties only between them severally, as mandatories, and the organiza-
tion itself. The individual member States of the organization could
take part in the administrative process only through their participa-
tion in the activities of the organs by means of which the League
was entitled to function. Such participation did not give rise to any
right of direct intervention relative to the mandatories; this was, and
remained, the prerogative of the League organs.

26. “On the other hand, this did not mean that the member States
were mere helpless or impotent spectators of what went on, or
that they lacked all means of recourse. On the contrary, as members
of the League Assembly, or as members of the ILeague Council,
or both, as the case might be, they could raise any question relating
to mandates generally, or to some one mandate in particular, for
consideration by those organs, and could, by their participation,
influence the outcome. The records both of the Assembly and of
other League organs show that the members of the League in fact
made considerable use of this faculty. But again, its exercise —
always through the League — did not confer on them any separate
right of direct intervention. Rather did it bear witness to the ab-
sence of it.

28. “By paragraph 8 of Article 22 of the Covenant, it was provided
that the “degree of authority, control or administration” which the
various mandatories were to exercise, was to be “explicitly defined
in each case by the Council”, if these matters had not been “previ-
ously agreed upon by the Members of the League”. The language of
this paragraph was reproduced, in effect textually, in the fourth
paragraph of the preamble to the Mandate for South West Africa,
which the League Council itself inserted, thus stating the basis on
which it was acting in adopting the resolution of 17 December 1920,
in which the terms of mandate were set out. Taken by itself this
necessarily implied that these terms had not been “previously agreed
upon by the Members of the League”. There is however some
evidence in the record to indicate that in the context of the man-
dates, the allusion to agreement on the part of “the Members of
the League” was regarded at the time as referring only to the five
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Principal Allied and Associated Powers engaged in the drafting;
but this of course could only lend emphasis to the view that the
members of the League generally were not considered as having
any direct concern with the setting up of the various mandates;
and the record indicates that they were given virtually no information
on the subject until a very late stage.

30. “Nor did even the Principal Allied and Associated Powers
as a group have the last word on the drafting of the Mandate. This
was the Council’s. In addition to the insertion, as already mentioned,
of the fourth paragraph of the preamble, the Council made a
number of alterations in the draft before finally adopting it. One
of these is significant in the present context. Unlike the final version
of the jurisdictional clause of the Mandate as issued by the Council
and adopted for all the mandates, by which the Mandatory alone
undertook to submit to adjudication in the event of a dispute with
another member of the League, the original version would have
extended the competence of the Court equally to disputes referred
to it by the Mandatory as plaintiff, as well as to disputes arising
between other members of the League inter se. The reason for
the change effected by the Council is directly relevant to what was
regarded as being the status of the individual members of the
League in relation to the Mandate. This reason was that, as was
soon perceived, an obligation to submit to adjudication could not be
imposed upon them without their consent. But of course, had they
been regarded as “parties” to the instrument of Mandate, as if to a
treaty, they would thereby have been held to have given consent to
all that it contained, including the jurisdictional clause. Clearly they
were not so regarded.

31. “Another circumstance calling for notice is that, as mentioned
carlier, the Mandate contained a clause ~ paragraph 1 of Article 7
(and similarly in the other mandates) — providing that the consent
of the Council of the League was required for any modification of
the terms of the Mandate; but it was not stated that the consent of
individual members of the League was additionally required.....
32. “The real position of the individual members of the League
relative to the various instruments of mandate was a different one.
They were not parties to them; but they were, to a limited extent,
and in certain respects only, in the position of deriving rights from
these instruments. Not being parties to the instruments of mandate,
they could draw from them only such rights as these unequivocally
conferred, directly or by a clearly necessary implication. The exist-
ence of such rights could not be presumed or merely inferred or
postulated. But in Article 22 of the League Covenant, only the
mandatories are mentioned in connection with the carrying out of
the mandates in respect of the inhabitants of the mandated territories
and as regards the League organs. Except in the procedural provi-
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sions of paragraph 8 (the “if not previously agreed upon” clause)
the only mention of the members of the League in Article 22 is in
quite another context, namely at the end of paragraph 5, where
it is provided that the mandatories shall “also secure equal op-
portunities for the trade and commerce of other Members of the
League”. It is the same in the instruments of mandate. Apart from
the jurisdictional clause, which will be considered later, mention of
the members of the League is made only in the “special interests”
provisions of these instruments. It is in respect of these interests alone
that any direct link is established between the mandatories and the
members of the League individually. In the case of the “conduct”
provisions, mention is made only of the mandatory and, where
required, of the appropriate organ of the League. The link in
respect of these provisions is with the League or League organs
alone.

33. “Accordingly, viewing the matter in the light of the relevant
texts and instruments, and having regard to the structure of the
League, within the framework of which the mandates system func-
tioned, the Court considers that even in the time of the League,
even as members of the League when that organization still existed,
the Applicants did not, in their individual capacity as States,
possess any separate self-contained right which they could assert,
independently of, or additionally to, the right of the League, in the
pursuit of its collective, institutional activity, to require the due
performance of the Mandate in discharge of the “sacred trust”.
This right was vested exclusively in the League, and was exercised
through its competent organs. Each member of the League could
share in its collective, institutional exercise by the League, through
their participation in the work of its organs, and to the extent that
these organs themselves were empowered under the mandates system
to act. By their right to activate these organs (of which they made
full use), they could procure consideration of mandates questions,
as of other matters within the sphere of action of the League. But
no right was reserved to them, individually as States, and in-
pendently of their participation in the institutional activities of the
League, as component parts of it, to claim in their own name,
~ still less as agents authorized to represent the League, - the right
to invigilate the sacred trust, — to set themselves up as separate
custodians of the various mandates. This was the role of the League
organs.

34. “To put this conclusion in another way, the position was that
under the mandates system, and within the general framework of
the League system, the various mandatories were responsible for
their conduct of the mandates solely to the League — in particular
to its Council — and were not additionally and separately responsible
to each and every individual State member of the League. If the
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latter had been given a legal right or interest on an individual
“State” basis, this would have meant that each member of the
League, independently of the Council or other competent League
organ, could have addressed itself directly to every mandatory, for
the purpose of calling for explanations or justifications of its ad-
ministration, and generally to exact from the mandatory the due
performance of its mandate, according to the view which that State
might individually take as to what was required for the purpose.
35. “Clearly no such right existed under the mandates system as
contemplated by any of the relevant instruments. It would have in-
volved a position of accountability by the mandatories to each and
every member of the League separately, for otherwise there would
have been nothing additional to the normal faculty of participating
in the collective work of the League respecting mandates. The exist-
ence of such an additional right could not however be reconciled with
the way in which the obligation of the mandatories, both under
Article 22 of the League Covenant, and (in the case of South West
Africa) Article 6 of the Instrument of Mandate, was limited fo
reporting to the League Council, and to its satisfaction alone. Such
a situation would have been particularly unimaginable in relation to
a system which, within certain limits, allowed the mandatories to
determine for themselves by what means they would carry out their
mandates: and a forfiori would this have been so in the case of a
‘C’ mandate, having regard to the special power of administration
as “an integral portion of its own territory” which, as already noted,
was conferred upon the mandatory respecting this category of
mandate.

36. “The foregoing conclusions hold good whether the League is
regarded as having possessed the kind of corporate juridical per-
sonality that the Court, in its Advisory Opinion in the case of
Reparation for Injuries Suffered in the Service of the United
Nations, (1.C.J. Reports 1949, p. 174), found the United Nations
to be invested with, — or whether the League is regarded as a col-
lectivity of States functioning on an institutional basis, whose col-
lective rights in respect of League matters were, as Article 2 of the
Covenant implied, exercisable only through the appropriate League
organs, and not independently of these.”

Extracts from some of the Dissenting Opinions on the Question of
the Applicants’ Legal Rights or Interest

Vice-President Wellington Koo: 12

12 South West Africa, Second Phase, Judgment, International Court of Justice
Reports 1966, pp. 216-217, 219-220, 222-223 and 228-229. The Dissenting
Opinion of Vice-President Wellington Koo as well as those of Judges Padilla
Nervo (see pp. 40-42 and pp. 47-51 below) and Isaac Forster (see pp. 42-45
and 46-47 below) were not set out in numbered paragraphs.
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“J regret to be unable to concur in the Judgment of the Court

which “finds that the Applicants cannot be considered to have
established any substantive right or legal interest appertaining to
them in the subject-mater of the present claims”. Nor am I able to
agree with the reasons upon which it is based.....
“The principal question considered in the present Judgment
is, again, whether the Applicants in the instant cases have a legal
right or interest in the subject-matter of their claims. The Judgment
finds that the Applicants have no such right or interest in the per-
formance provisions of the Mandate for South West Africa. It
seems to me that the main arguments in support of this finding are
largely derived from the concepts of guardianship or tutelle in
municipal law with its restricted notions of contract, parties and
interests.

“, .. the legal right or interest of the League Members individu-
ally as well as collectively through the ‘Assembly of the League in
the observance of the mandates by the mandatories originated with
and was inherent in the mandates system, as has been demonstrated
above, and an adjudication clause was inserted in each mandate not
to confer this right or interest, which is already necessarily implied
in Article 22 of the Covenant and in the mandate agreement, but
to bear testimony to its possession by the League Members and to
enable them, if need be, to invoke in the last resort, judicial pro-
tection of the sacred trust.

“That the above finding of the Applicants’ possession of a
legal right or interest in the performance of the Mandate for South
West Africa is correct is also borne out by the provision and language
of Article 7(2) 3, the text of which has already been cited earlier.

“This right or interest is not, as affirmed in effect by the Judg-
ment, limited to the material or national interests of the individual
League Members as provided for in Article 5 of the Mandate for
South West Africa '* relating to freedom of missionaries “to enter
into, travel and reside in the territory for the purpose of prosecuting
their calling”. The broad, plain and comprehensive language of the
provision implies that the content and scope of the legal right or in-
terest of the Members of the League of Nations is co-extensive with

13 See pages 3 and 4 above.

4 Article 5 of the Mandate: “Subject to the provisions of any local law for the
maintenance of public order and public morals, the Mandatory shall ensure in
the territory freedom of conscience and the free exercise of all forms of
worship, and shall allow all missionaries, nationals of any State Member of the
League of Nations, to enter into, travel and reside in the territory for the
purpose of prosecuting their calling.”
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the obligations of the Mandatory under the Mandate; it is not
restricted to the content of the said Article 5.

“If it were to be interpreted as so limited, such interpretation
would obviously be incompatible with the all-embracing term “the
provisions of the Mandate”. If it had been intended by the authors
of the instrument to be so restricted in meaning and content, it
would have been a simple thing to mention “Article 5” instead of
the actual term “the provisions of the Mandate” —~ as stated in the
compromissory clause. There is a Chinese proverb put in the form
of a question: why write a long and big essay on such a small sub-
ject? The alleged limited purport and scope of the terms employed
in Article 7(2), such as the term “any dispute” or the “provisions
of the Mandate”, if the allegation were well-founded, would cer-
tainly make the actual language of the compromissory clause appear
to be extravagant. And yet we know as a fact that the draft ‘B’ and
‘C’ mandates, both containing a similarly worded compromissory
clause, were considered by several bodies of the Paris Peace Con-
terence composed of eminent statesmen over a period of several
months, such as the Milner Commission and the Council of Heads
of Delegations in Paris and later by the Council of the League of
Nations - all deeply concerned in the matter of the mandates and
the proposed mandates system. In fact, within the membership of
these bodies, most, if not all, of the principal mandatory Powers
were represented.

“It will also be recalled that the possession of this legal right
or interest by the Applicants is the basis of the Court’s finding in
the 1962 Judgment that the dispute is one envisaged within the
purport of Article 7, to establish its jurisdiction. After recalling the
rule of construction based upon the natural and ordinary meaning
of a provision and referring to the provisions of Article 7 of the
Mandate, which mentions “any dispute whatever” arising between
the Mandatory and another Member of the League of Nations
“relating to the interpretation or the application or the provisions of
the Mandate”, the Court said:

The language used is broad, clear and precise: it gives rise to no
ambiguity and it permits of no exception. It refers to any dispute
whatever relating not to any one particular provision or provisions, but
to ‘“the provisions” of the Mandate, obviously meaning all or any
provisions, whether they relate to substantive obligations of the Manda-
tory toward the inhabitants of the Territory or toward the other
Members of the League or to its obligation to submit to supervision by
the League under Article 6 or to protection under Article 7 itself.
(1.C.J. Reports 1962, p. 343).

“In fact earlier the Advisory Opinion of 1950 by emphasizing
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simultaneously “the essentially international character of the func-
tions which had been entrusted to the Union of South Africa” and
the fact that any Member of the League of Nations could, according
to Article 7 of the Mandate, submit to the Permanent Court of
International Justice any dispute with the Union Government
relating to the interpretation or the application of the provisions of
the Mandate, undoubtedly implied the existence of a legal right or
interest of the League Members in the performance of the Mandate.
Even the two judges who alone dissented with the Opinion of 1950
on the question of transfer of the League’s supervisory functions to
the General Assembly of the United Nations, affirmed the possession
of a legal interest by the members of the League of Nations in the
observance of the obligations of the Mandatory. Thus Sir Arnold
(now Lord) McNair stated:

Although there is no longer any League to supervise the exercise of the
Mandate, it would be an error to think that there is no control over the
Mandatory. Every State which was a Member of the League at the time
of its dissolution still has a legal interest in the proper exercise of the
Mandate, The Mandate provides two kinds of machinery for its super-
vision - judicial, by means of the right of any Member of the League
under Article 7 to bring the Mandatory compulsorily before the Per-
manent Court, and administrative, by means of annual reports and their
examination by the Permanent Mandates Commission of the League.
({.C.J. Reports 1950, p. 158).

“Judge Read, in his separate opinion appended to the same
Advisory Opinion of 1950, put the matter of the legal rights of
the members of the League even more strongly. He stated:

As a result of the foregoing considerations, it is possible to summarize
the position, as regards the international status of South West Africa and
the international obligations of the Union arising therefrom, after the
termination of the existence of the League:

First: the Mandate survived, together with all of the essential and sub-
stantive obligations of the Union,

Second: the legal rights and interests of the Members of the League, in
respect of the Mandate, survived with one important exception — in the
case of Members that did not become parties to the Statute of this Court,
their right to implead the Union before the Permanent Court lapsed.
(Italics added.) (Ibid., p. 169.)

“The fact that only one case was brought to the Permanent Court
of International Justice by any Member of the League of Nations
during the 25 years of its existence under an adjudication clause simi-
lar to Article 7 of the Mandate for South West Africa (Article 26 of
the Palestine Mandate) in respect of alleged injury to the material
interests of a national of the Applicant and that no recourse was
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ever made to the Court to invoke its protection and ensure due
observance by the mandatory Power of its substantive obligations
under a given mandate towards the inhabitants of the mandated ter-
ritory does not necessarily prove that individual League Members
had no legal right or interest in such observance. As stated by Judge
Read in his separate opinion in 1950, when referring to the obliga-
tion of the Union of South Africa to submit to the compulsory
jurisdiction of this Court in the case of a dispute relating to the
interpretation or the application of the provisions of the Mandate
under the provisions of Article 7 of the mandate agreement and
Article 37 of the Statute, reinforced by Article 94 of the Charter:

The importance of these provisions cannot be measured by the frequency
of their exercise. The very existence of a judicial tribunal, clothed with
compulsory jurisdiction, is enough to ensure respect for legal obligations.
(1.CJ. Reports 1950, p. 169.)

“The legal right or interest of the League Members in the
performance of the mandate obligations by the Mandatory has
always existed though it might appear to be latent. For so long as
the conflict of views on a given subject-matter between the Council
of the League of Nations and the Mandatory, either as an ad hoc or
as a regular member of it, continued to be under discussion and the
possibility of reaching an eventual agreement remained, there was
no occasion for any member State to resort to judicial action under
Article 7, paragraph 2, of the Mandate. For example, the objection
of the Mandates Commission to the statement in the preamble of a
Frontier Agreement concluded between the Union and Portugal
relating to the boundary between Portuguese Angola and the man-
dated territory that “the Government of the Union of South Africa,
subject to the terms of the Mandate, possesses sovereignty over the
Territory of South West Africa” was raised at its meetings every
year in 1926, 1927, 1929 and 1930. After the Council adopted
resolutions on the basis of the Commission’s reports and no word
of acceptance came from the Mandatory Power, the Commission
continued to press for a reply. Finally, “the Union of South Africa,
by a letter of 16 April 1930, stated its acceptance of the definition
of the powers of the Mandatory contained in the Reports of the
Council”. (I.C.J. Pleadings, 1950, p. 198.) However, if the Man-
datory had persisted in its own view on this question to the end
even after the Council should have obtained an advisory opinion
of the Court confirming the interpretation by the Council as being
in complete conformity with the Covenant and the mandate agree-
ment, there was no certainty that no member State of the League
of Nations, in the exercise of its substantive right or legal interest
in the performance of this Mandate, would have brought an action
in the Permanent Court to obtain a binding decision on the legal
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question involved in the dispute with the Mandatory. The infre-
quency of exercising this legal right or interest does not in any sense
prove its non-existence.”

Judge Jessup:1®

“Although the Judgment of the Court recognizes that some
of the Applicants” submissions request “pronouncements and decla-
rations” and that the first and second submissions are included in
that class, the Judgment says —

... the question which has to be decided is whether ... any legal right
or interest (which is a different thing from a political interest) was vested
" in the members of the League of Nations, including the present Appli-
cants, individually, and each in its own separate right to call for the
carrying out of the mandates as regards their conduct clauses.

“But the question also is- whether the same Applicants in-
dividually had a right to ask the Court to interpret the Mandate
so that — for example — those States might then determine whether
to proceed through political channels to induce the Mandatory to
act in a certain way. Such an inter-relation of the function of the
Permanent Court of International Justice and of the political organs
of the League of Nations was frequently illustrated in connection
with the peace settlements after World War 1. Thus, under Article
11 of the Covenant, it was “declared to be the friendly right of
each Member of the League to bring to the attention of the Assembly
or of the Council any circumstance whatever affecting international
peace or the good understanding between nations upon which peace
depends”. Under Article 35 (1) of the Charter of the United
Nations, Members have a comparable right if there is a “situation
which might lead to international friction”. Assume a Member of
the League (or of the United Nations) considered that the practice
of apartheid in the mandated territory of South West Africa was
in violation of the Mandate and that it might disturb “good under-
standing between nations” — as indeed it has — or that it might
“lead to international friction” — which indeed it has. Assume that
such hypothetical member, before taking the matter to the Assembly
(or General Assembly) wished to secure an authoritative pro-
nouncement from the International Court as to whether its interpre-
tation of the mandate was correct. Surely it would have a legal
interest cognizable under paragraph 2 of Article 7 of the Mandate.
Even a potential intention to act under Article 11 of the Covenant
(or Article 35 of the Charter) would justify an application to the

15 South West Africa, Second Phase, Judgment, International Court of Justice
Reports 1966, pp. 423-425.
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Court and there is no legal requirement that an applicant should
declare the reason why it wished the information. It might, as the
Permanent Court said in the Memel case, merely wish a “guide for
the future”.

“The Judgment accepts or rejects certain conclusions by the
test of their acceptability as being reasonable. By this test 1 find it
impossible to find that because the “missionary” rights under Ar-
ticle 5 may constitute what the Judgment calls “special interests”
rights, or may have what it calls in some contexts a “double aspect”,
the Applicants’ legal right or interest to prosecute a claim to judg-
ment in regard to missionaries must be admitted but that they
have no such right or interest in regard to the practice of apartheid.
This seems to me an entirely artificial distinction, and, as I have
shown, not supported by the history of the drafting. Because
Applicants did not specifically invoke Article 5 in their Applications,
the Judgment denies them the right to obtain a finding whether the
Mandate ~ on which any such right would rest — still subsists. Ap-
plicants do base their ninth submission on Article 7 (1) which
provides that the terms of the Mandate may not be changed without
the consent of the Council of the League; the Judgment denies them
the right to know whether even their admitted rights under Article 5
could be terminated by the unilateral act of the Mandatory although
it is said that “there is no need to inquire” whether the consent of
the Member would have been necessary. The Judgment does not
say whether the consent of every Member would be necessary for
the termination of a procedural clause. Looking at the history of
the drafting of the Mandate with the intimate connection between
the two paragraphs of Article 7, it again seems highly artificial to
take a position as follows: the decision of the Court in 1962 that
paragraph 2 of Article 7 survives, in whatever form or way, is
accepted, but this surviving right of resort to the Court does not
entitle Applicants to learn from the Court whether paragraph 1 of
Article 7 is still in force, although if it is not, the Mandatory might
also terminate the second paragraph of Article 7 and deny to
Applicants even what are ~ under the Judgment of the Court -
the meagre rights to file their applications and learn that the Court
has jurisdiction. Jurisdiction to do what? Jurisdiction, according
to the Judgment, to say that the Court cannot give effect to the
claims because Applicants lack a legal right or interest.

“The intimation in the Judgment that the Applicants’ interest in,
for example, the practice of apartheid in the mandated territory of
South West Africa, is only political and not legal, harks back to the
Joint Dissent of 1962. At page 466 of that Joint Opinion, it was
said that while a Court generally must “exclude from consideration
all questions relating to the merits” when it is dealing with an issue
of jurisdiction:
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It is nevertheless legitimate for a Court, in considering the jurisdictional
aspects of any case, to take into account a factor which is fundamental
to the jurisdiction of any tribunal, namely whether the issues arising on
the merits are such as to be capable of objective legal determination.

“The opinion continued to say that the principal question on
the merits would be whether the Mandatory is in breach of its
obligations under Article 2 of the Mandate. They concluded —
provisionally, it is true — that the problems presented are suitable
for appreciation in a technical or political forum but that the task
“hardly appears to be a judicial one”. The thesis that the inter-
pretation of Article 2 of the Mandate is more political than legal is
in effect another way of saying as today’s judgment says, that the
interest of Applicants in the interpretation or application of Article
2 is political rather than legal. The question, viewed in this light, is
a question of justiciability and thus requires an examination of the
criteria which the Court could use in discharging this task. At least
the third submission of the Applicants should be rejected if it is not
a justiciable issue to determine whether the practice of apartheid
in the mandated territory of South West Africa promotes ‘“the
material and moral well-being and the social progress of the in-
habitants of the Territory....”

Judge Padilla Nervo:1®

“I voted against the decision of the Court because I am con-
vinced that it has been established beyond any doubt that the
Applicants have a substantive right and a legal interest in the
subject-matter of their claim; the performance by the Mandatory
of the sacred trust of civilization, by complying with the obliga-
tions stated in Article 22 of the Covenant of the League of Nations;
and in the Mandate for German South West Africa.

“Furthermore, the Applicants, by virtue of Article 7 of the
Mandate (an instrument which is “a treaty or convention in force”,
within the meaning of Article 37 of the Statute), have a right to
submit their dispute with the Respondent to this International Court
of Justice.

“The present case is not an ordinary one, it is a sui generis
case with far-reaching implications of juridical, social and political
nature. It has been, since its inception, a complex, difficult and
controversial one, as can be seen, by the fact that the present decision
of the Court, to which I am in fundamental disagreement, rests on
a technical or statutory majority, resulting from the exercise by
the President of his prevailing vote, in accordance with paragraph
2 of Article 55 of the Statute of the Court, which reads:

16 South West Africa, Second Phase, Judgment, International Court of Justice
Reports 1966, pp. 443 and 452-453,
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1. All questions shall be decided by a majority of the Judges present.

2. In the event of an equality of votes, the President or the Judge who
acts in his place shall bave a casting vote. (italics added.)

“The Court has dealt with one single question, namely: Have
the Applicants a legal interest in the subject-matter of the claim?
Upon this the Court has found —

that the Applicants cannot be considered to have established any legal
right or interest appertaining to them in the subject-matter of the present
claims: and that, accordingly, the Court must decline to give effect to
them. For these reasons, the Court decided to reject the claims of the
Empire of Ethiopia and the Republic of Liberia.

“The Court, in my view, has been able to do that from an
unwarranted assumption of the presumed intentions of the framers
of the Covenant and the mandates system in 1919, and from an
analysis and interpretation of such instruments consequent with the
particular assumption, which serves as the basis or premise of
the Court’s analysis and reasoning. This process has accordingly
led the Court to its present decision.

“The merits of the dispute have been presented and developed
before the Court through the written and oral arguments of the
Parties to the present case.

“Much time, effort and expense have been used in these
pleadings, and the Court is acquainted with all the necessary ele-
ments to form a considered opinion and to pass judgment on the
merits of the Applicants’ claim.

“This, in my opinion, the Court should have done, and the
majority should not have limited and restricted the whole field of
these contentious proceedings on the merits to the narrow point
of the question regarding legal interest or substantive right.

“It cannot be ignored that the status of the mandated territory
of South West Africa is the most explosive international issue of the
post-war world; and the question whether the official policy of
“apartheid” as practised in the Territory, is or is not compatible
with the principles and legal provisions stated in the Covenant, in
the Mandate and in the Charter of the United Nations, begs an
answer by the Court which, at the present stage, is dealing with
the merits of the case.

“During these proceedings of exceptionally long duration, the
Court has been hearing and examining the arguments of the op-
posing Parties in support of their respective submissions, requesting
the Court to adjudge and declare upon them. Nevertheless, the
majority of the Court has deemed fit and proper not to do this,
thus rendering it unnecessary for it to pronounce on the main issues
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on the ground that “the Applicants cannot be considered to have
established any legal right or interest appertaining to them in the
subject-matter of the present claims”.

“I believe that the Applicants’ legal interest in the performance
by the Mandatory of its obligations under the Mandate derives not
only from the spirit, but from the very terms of the Covenant and
the Mandate, and is clearly expressed in Article 7 (2).”

Judge Isaac Forster:*7

“And now today this same Court, which gave the three above-
mentioned Advisory Opinions in 1950, 1955 and 1956 and which
in 1962 delivered a judgment upholding its jurisdiction to adjudicate
upon the merits of the dispute, this Court now declares the claim
to be inadmissible and rejects it on the ground that Ethiopia and
Liberia have no legal interest in the action.

“This passes my understanding.

“It is not that I turn a blind eye on the old maxim “no interest,
no action”, but I find it difficult to believe that in proceedings
concerning the interpretation and application of an international
mandate based on the altruistic outlook of the time, legal interest
can be straight-jacketed into the narrow classical concept of the
individual legal interest of the applicant State.

“The requirement that there should be an individual interest is
no doubt the rule, but every rule has its exceptions. In international
law there exists a form of legal interest which may, in certain
circumstances, be quite separate from the strictly individual interest
of the applicant State. I find evidence of this, for example, in the
Convention on the Prevention and Punishment of the Crime of
Genocide. In its Advisory Opinion of 28 May 1951, the Court held
as follows:

In such a convention the coniracting States do not have any interests of
their own; they merely have, one and all, a common interest, namely,
the accomplishment of those high purposes which are the raison d’étre
of the convention. Consequently, in a convention of this type one cannot
speak of individual advantages or disadvantages to States, or of the
maintenance of a perfect contractual balance between rights and duties.
The high ideals which inspired the Convention provide, by virtue of the
common will of the parties, the foundation and measure of all its
provisions.

“The concept of a legal interest separate from the individual

17 South West Africa, Second Phase, Judgment, International Court of Justice
Reports 1966, pp. 478-480.
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interest of the applicant State is thus not unknown in international
law. It can even be clearly seen in certain international treaties for
the protection of minorities concluded after the Great War of 1914-
1918. It there takes the form of a compulsory jurisdiction clause
which confers the status of international dispute on any difference
of opinion in regard to questions of law or of fact concerning the
application of the treaty between the minority State and any Power
which was a member of the Council of the League of Nations. It
was not required that the Power which was a member of the Council
of the League of Nations should be a contracting party to the
minorities treaty, nor was it required it should have an individual
legal interest. It was sufficient for it to apply to the Court in the
general interest of a correct application of the régime.

“In my view the circumstances are similar in this case. It
was in the interest of the Native inhabitants that the Mandate for
German South West Africa was instituted, and its essential pro-
visions have no other purpose than “to promote to the utmost the
material and moral well-being and the social progress of the in-
habitants of the territory”. The Mandate was not concluded in the
interest of the State Members of the League of Nations or in that
of the League itself. It was concluded in the interest of Native
peoples not yet capable of governing themselves. It was a “sacred
trust” conferred and accepted without any corresponding advantage
for either the Mandator or the Mandatory. The circumstances were
those of complete altruism. However, the beneficiaries of the gener-
ous provisions of the Mandate, namely the Natives of South West
Africa, have no capacity to seise the International Court of Justice
as they do not yet constitute a sovereign State. Nor do they enjoy
the nationality of a State capable of seising the Court for the pro-
tection of its nationals. This being so, what is the compelling rule
which prevents the Court, in examining the admissibility of the
claim, also taking into account, as in the field of international pro-
tection of minorities, the principle of the general interest in a correct
application of the mandate régime? Ethiopia and Liberia were
Members of the League of Nations, and can it not be said that here
the legal interest consists of the interest possessed by any Member
in securing observance of a convention prepared in a League in
which it participated? While it is true that the Mandate for South
West Africa does not contain terms which are absolutely identical
with those in the compulsory jurisdiction clause in the treaties for
the international protection of minorities to which I have referred,
there is at least the following provision in the second paragraph of
Article 7:

The Mandatory agrees that, if any dispute whatever should arise between
the Mandatory and another Member of the League of Nations relating
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to the interpretation or the application of the provisions of the Mandate,
such dispute, if it cannot be settled by negotiation, shall be submitted
to the Permanent Court of International Justice (sc. the International
Court of Justice) provided for by Article 14 of the Covenant of the
League of Nations.

“Contrary to the view taken by the majority, I personally am
convinced that this provision made it possible for the Court to
declare admissible the claims of Ethiopia and Liberia which, having
been Members of the League of Nations, retain a legal interest in
securing observance by the Mandatory of its undertakings so long
as its presence in South West Africa continues. I find it hard to
believe, as is held by the majority, that the second paragraph of
Article 7 of the Mandate, providing for resort to an international
tribunal, covered disputes relating only to the individual interests
of States under the provisions of Article 5. It is not possible for
me to accept that the authors of a Mandate, the essential (and
highly altruistic) purpose of which was the promotion by all the
means in the Mandatory’s power of the material and moral well-
being and social progress of the inhabitants of the territory, when
they came to Article 7 had lost the generous impulses by which
they were inspired at the beginning and, selfishly, no longer had
in mind, in the event of resort to international justice, anything
more than the individual legal interest of Member States. This
would not fit in with the context or with the terms of the provision
itself, which reads:

... if any dispute whatever should arise between the Mandatory and

another Member of the League of Nations relating to the interpretation
or the application of the provisions of the Mandate . ..

“T therefore believe the claims of Ethiopia and Liberia to be
completely admissible.

“I therefore consider that it was the duty of the Court to
examine the Applicants’ complaints, and adjudge and declare them
to be well-founded or otherwise.

“It was the duty of the Court to declare whether South Africa,
as Mandatory, is properly and conscientiously performing its obliga-
tions under the Mandate.”

In view of the Court’s finding that the Applicants had no legal
right or interest in the subject-matter of their claims, the judgment
of the Court did not proceed to consider those aspects of the merits'
of the case such as 1) the question of whether the Mandate had
lapsed or continued to be in force. 2) the question whether thel
Mandatory had practised apartheid in the mandated territory in
violation of the terms of the Mandate. However the Dissenting
Opinions make some reference to these as well as other aspects of
the merits.
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D — Has the Mandaie lapsed?

Judge Jessup: 18

“Another argument has been advanced which, if well-founded,
would negative the existence of Applicants’ right to institute
proceedings under Article 7(2) of the Mandate. The first of
Respondent’s final submissions as presented to the Court by
Respondent’s Agent on 5 November 1965 reads as follows:

That the whole Mandate for South West Africa lapsed on the dissolution
of the League of Nations and that Respondent is, in consequence thereof,
no longer subject to any legal obligations thereunder.

“It has already been pointed out that there is nothing in the
so-called “new facts” presented by Respondent which would lead
the Court to reconsider the view which it has consistently taken
since 1950 that the Mandate did not lapse on the dissolution of
the League. On this point the Court was unanimous in 1950 and
there were no opposing views expressed in 1955 or 1956. Moreover
it is still true, as the Court stated in jts Advisory Opinion of 1950,
quoted by the Court in its 1962 Judgment, that —

If the Mandate lapsed, as the Union Government contends, the latter’s
authority would equally have lapsed. To retain the rights derived from
the Mandate and to deny the obligations thereunder could not be
justified, (1.C.J, Reports 1962, p. 333.)

“In the present phase of the case, Respondent sought to
surmount this difficulty by alleging that it had a title to South West
Africa based on conquest. On 27 May 19635, counsel for Respondent
stated (C.R. 65/39, p. 37): “The Respondent says, Mr. President,
that the legal nature of its rights is such as is recognized in inter-
national law as flowing from military conquest.” It is doubtful
whether Respondent relied heavily on this argument which is in
any case devoid of legal foundation.

“It is a commonplace that international law does not recognize
military conquest as a source of title. It will suffice to quote from
Lauterpacht’s Oppenheim (8th ed., Vol. 1, p. 567):

Conguest is only a mode of acquisition if the conqueror, after having
firmly established the conquest, formally annexes the territory. Such
annexation makes the enemy State cease to exist, and thereby brings the
war to an end, And as such ending of war is named. subjugation, it is
conquest followed by subjugation, and not conquest alone, which gives
a title and is a mode of acquiring territory. It is, however, quite usual to
speak of “title by conquest”, and everybody knows that subjugation after
conquest is thereby meant. But it must be specially mentioned that, if a

18 South West Africa, Second Phase, Judgment, International Court of Justice
Reports 1966, pp. 418-419.
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belligerent conquers a part of the enemy territory and afterwards makes
the vanquished State cede the conquered territory in the treaty of peace,
the mode of acquisition is not subjugation but cession.

“It is of course known that Germany did not cede South West
Africa to South Africa and that South Africa did not conquer the
whole of the territory of Germany.”

E — Is the Mandatory’s Policy of Apartheid a Breach of the
Provisions of the Mandate?

Judge Isaac Forster:®

“It is not playing politics or taking into account only ethical
or humanitarian ideals to ascertain whether the Mandatory’s policies
are a breach of the provisions of the Mandate, which is the subject-
matter of the dispute; for a Court seised of a breach of obligations
under the Mandate is competent to appraise all the methods used
in the application of the Mandate, including the political methods.
The Court would be within its powers in declaring whether or not
the policy of apartheid on which the laws and regulations applied
in the Mandated Territory of South West Africa are based is
conducive to the purpose laid down in the second paragraph of
Article 2 of the Mandate. In fact by now the Court is the only
body which can do so, since the Mandatory has obstinately declined
to accept any international supervision.

“The Court’s silence concerning the Mandatory’s conduct is
disturbing when it is recalled that the very same Court, in its
earlier Judgment of 1962, upheld its jurisdiction to adjudicate upon
the merits of the dispute. The Court now declines to give effect to
the claim of Ethiopia and Liberia on the ground that the Applicants
have no legal interest in the action. I repeat once again my con-
viction that the classic notion of individual legal interest is not the
only acceptable one, and that it is not necessarily applicable in
proceedings instituted with reference to the interpretation and
application of an international mandate, the beneficiaries of whose
provisions are not the States which subscribed to them but African
peoples who have no access to the Court because they do not yet
constitute a State. Nor is the doctrine of legal interest one of crystal-
line clarity. Distinguished lawyers when discussing the subject have
on occasion had to admit that “the concept of interest is however
inherently vague and many-sided . ..” (Paul Cuche, quondam Dean
of the Grenoble Law Faculty; Jean Vincent, Professor of Law and
Economics at Lyon University. Précis Dalloz, 12th ed., 1960,

p. 19.)

19 South West Africa, Second Phase, Judgment, International Court of Justice
Reports 1966, pp. 481-483,
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“If the Court had only consented to take its examination of
the merits a little further it would have found the multiplicity of
impediments put in the way of coloured people in all fields of social
life. Barriers abound: in admission to employment, in access to
vocational training, in conditions placed on residence and freedom
of movement; even in religious worship and at the moment of holy
communion.

“Creating obstacles and multiplying barriers is not, in my view,
a way to contribute to the promotion of “the material and moral
well-being and the social progress of the inhabitants of the ter-
ritory”. It is, on the contrary, a manifest breach of the second
paragraph of Article 2 of the Mandate.”

Judge Padilla Nervo: 20

“The assertion that “apartheid” is the only alternative to
chaos, and that the peoples of South West Africa are incapable of
constituting a political unity and being governed as a single State
does not justify the official policy of discrimination based on race,
colour or membership in a tribal group.

“Paragraph 3 of Article 22 of the Covenant did not presuppose
a static condition of the peoples of the territories. Their stage of
development had to be transitory, and therefore the character of
the Mandate, even of a given mandate, could not be conceived as
a static and frozen one; it had to differ as the development of the
people changed or passed from one stage to another. Are the people
of South West Africa in the same stage of development as 50 years
ago?

“Are the cconomic conditions of the territory the same? Ar-
ticle 2 (2) of the Mandate states:

The Mandatory shall promote to the utmost the material and moral
well-being and the social progress of the inbabitants of the territory
subject to the present Mandate.

“Even if the geographical situation is to be considered under
the angle of its remoteness from centres of cjvilization, and remote-
ness being a relative term, can it be said that South West Africa is
now as remote as 50 years ago from centres of civilization?

“I do not share the view that the Court, in the interpretation
and application of the provisions of the Mandate, is limited or
restricted in its jurisdiction to the narrow term of Article 7, paragraph
2, and has not jurisdiction to consider the existence and applicabi-
lity of a “norm” and/or “standard” of international conduct of non-

20 South West Africa, Second Phase, Judgment, International Court of Justice
Reports 1966, pp. 467-470.
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discrimination. In my view the jurisdiction of the Court is not so
limited or restricted.

“The Court cannot be indifferent to the fact that the Mandate
operates under the conditions and circumstances of 1966, when
the moral and legal conscience of the world, and the acts, decisions
and attitudes of the organized international community, have created
principles, and evolved rules of law which in 1920 were not so
developed, or did not have such strong claims to recognition. The
Court cannot ignore that “the principle of non-discrimination has
been recognized internationally in most solemn form” (Jenks).

“Since the far away years of the drafting of the Mandate, the
international community has enacted important instruments which
the Court, of course, must keep in mind, the Charter of the United
Nations, the Constitution of the International Labour Organisation,
the Universal Declaration of Human Rights, the Declaration on
Elimination of All Forms of Racial Discrimination, and numerous
resolutions of the General Assembly and the Security Council,
having all a bearing on the present case for the interpretation and
application of the provisions of the Mandate. All these instruments
confirm the obligation to promote respect for human rights.

“It has been said rather in soft terms, that “South African racial
segregation policies appear to be out of harmony with the obligation
under the Charter”.

“All this must be taken into account by the Court in deter-
mining whether it has been a breach of international law or of the
obligation of the Respondent under the Mandate, as interpreted by
the Court.

“There are cases where — in the absence of customary laws —
it is permissible to apply rules and standards arising from certain
principles of law above controversy. The principles enacted in the
Charter of the United Nations are — beyond dispute — of this nature.

“The resolutions of the General Assembly are the consequence
of the universal recognition of the principles consecrated in the
Charter and of the international need to give those principles their
intended and legitimate application in the practices of States.

“The Court, as an organ of the United Nations, is bound td
observe the provisions of the Charter regarding its “Purposes and
Principles”, which are of general application to the Organization as
a whole and hence to the Court, as one of the principal organs of
the United Nations, and whose Statute is an integral part of the
Charter. As Rosenne remarks:

In general it cannot be doubted that the mutal relations of the principal
organs ought to be based upon a general theory of cooperation between
them in the pursuit of the aims of the Organization.

“And Judge Azevedo: “The General Assembly has retained a
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right to watch over all matters concerning the United Nations.” It
has also been recognized that:

The Court must co-operate in the attainment of the aims of the Or-
ganization and strive to give effect to the decisions of other principal
organs, and not achieve results which would render them nugatory.

“The question whether or not the Respondent has complied
with its obligations under Article 2 (2), is a sociological fact which
has to be measured and interpreted by the current principles, rules
and standards generally accepted by the overwhelming majority of
Member States of the United Nations, as they were continuously
expressed, through a great number of years, in the relevant resolu-
tions and declarations of the General Assembly and other organs
of the international community, in accordance with the binding
treaty provisions of the Charter.

“It might be said that the ultimate decision of this question is
a political one, to be evaluated by the General Assembly to whose
satisfaction, as today’s supervisory organ, the Mandatory has to
administer the territory having an international status. The Court,
Lowever, in my view, should declare whether or not an official
policy of racial discrimination is in conformity with the provisions
of the United Nations Charter, and in harmony with principles of
equality and non-discrimination based on race or colour, proclaimed
and accepted by the international community.

“The arguments and evidence presented by the Respondent for
the purpose of attributing to the numerous resolutions on South
West Africa, adopted by the General Assembly during the past
20 years, a political character and the claim that they have been
politically inspired, do in fact emphasize the duty of the Court to
give weight and authority to those resolutions of the General As-
sembly, as a source of rules and standards of general acceptance
by the Member States of the International Organization.

“The Court should also recognize those decisions as em-
bodying reasonable and just interpretations of the Charter, from
which has evolved international legal norms and/or standards,
prohibiting racial discrimination and disregard for human rights and
fundamental freedoms.

“Many of the activities of the General Assembly and the
Security Council —~ among them, those relating to the problem of
South West Africa — are in the nature of political events concerned
with the maintenance of international peace, which is also the
concern of the Court, whose task is the pacific settlement of inter-
national disputes.

“From those activities and under the impact of political factors,
new legal norms or standards emerge.

“Examining the close interrelation between the political and

]
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legal factors in the development of every branch of international

law, Professor Rosenne makes some observations and comments

which I consider pertinent to quote:
That interrelation explains the keenness with which elections of Members
of the Court are conducted ... But that interrelation goes further, It
explains the conflict of ideologies prevalent today regarding the Court.
(Rosenne, Tke Law and Practice of the Interrational Court, Vol. 1, p. 4.)
The Charter of the United Nations and the urgency of current inter-
national problems and aspirations have turned the course of Or-
ganized International Society into new directions ... The intellectual
atmosphere in which the application today of international law is
called, has changed, and with it the character of the Court as the Organ
for applying international law, is changing too. (Ibid., pp. 5-6.)

“Rosenne remarks also that the full impact upon the Court of
those changes is found in the activities of the General Assembly
and the Security Council.

“Whatever conclusions one might draw from these activities,
it is evident that their far-reaching significance is the fact that the
struggle towards ending colonialism and racism in Africa, and
everywhere, is the overwhelming will of the international community
of our days.

“The Court, in my view, should take into consideration that
consensus of opinion.

“The General Assembly, as a principal organ of the United
Nations, empowered to “discuss any questions or any matters within
the scope of the present Charter” (Article 10), especially those
questions “relating to the maintenance of international peace” (Ar-
ticle 11), and to “recommend measures for the adjustment of any
situation resulting from a violation of the provisions of the Charter,
setting forth the purpose and principles of the United Nations”,
has enacted, with respect to the situation in South West Africa,
numerous resolutions — in the legal exercise of such functions and
powers — resolutions which have the character of rules of conduct,
standards or norms of general acceptance, condemning “racial dis-
crimination” and violations of “human rights and fundamental
freedoms”, as contrary to the Charter, the Covenant and the Man-
date.

“There is no ptinciple of general international law which could
be validly invoked to contradict, or destroy, the essential purpose
and the fundamental sources of the legal obligations rooted in the
very existence of the Covenant, the mandates system and the Char-
ter of the United Nations.

“The resolutions of the General Assembly adopted before 1960,
when the Application was made, are an almost unanimous expres-
sion of the conviction of States against the official policy of apart-
heid as practised in the mandated territory of South West Africa.”




THE EUROPEAN SOCIAL CHARTER
by

PETER PapapaTos *

The European Social Charter was signed by the Member-
States of the Council of Europe in Turin on October 18, 1961.
For the countries ratifying it this international treaty came into force
on February 26, 1965, that is 30 days after its ratification by the
fifth signatory State, as provided for in Article 35, paragraph 2,
of the Charter.

The Charter completes the protection and safeguard of fun-
damental human rights at the international level — a task undertaken
by the Member-States of the Council of Europe. The Charter, as a
sequel to the 1950 Treaty of Rome which enshrines fundamental
political and civil rights, sets out the economic and social rights.

The limited scope of the present study does not permit of a
detailed analysis of social rights; it will therefore be limited to
defining, first, the concept of social rights, with particular mention
of the specific characteristics which distinguish them from other
human rights. It will then analyse separately each social right and
principle laid down in the Charter, examining the main problems
posed by their incorporation into an international treaty. Finally,
it will put forward certain conclusions concerning the meaning and
importance of the Charter and the way in which it contributes to
fulfilling the present-day postulates of social justice in the liberal
democracies of contemporary Europe.

L. THE CONCEPT OF SOCIAL RIGHTS

When modern legal systems were instituted in the nineteenth
century — to speak only of the immediate past — the fundamental
aim was to abolish the political oppression to which the individual
was subject and to secure to him his freedom as a citizen — freedom
enabling him freely to devote himself to the pursuit of happiness.!
Under the influence of this guiding principle, fundamental human
rights were thus aimed at protecting the individual against the
abuse of power by preserving his rights in certain fields, for which
they guaranteed freedom from interference by the State.

Practical considerations, however, soon brought about pro-
found changes in this purely individualistic conception. Political,

* Professor at the University of Atliens,
1 Cf. Virginia Bill of Rights of 1776 (Section 1, Declaration of Independence).



EUROPEAN SOCIAL CHARTER 215

economic and social evolution brought to the forefront of history
the consuming desire of the peoples to free themselves not only
from political oppression but also from all other forms of constraint.
It was realised that “political” freedoms were not enough and were,
indeed, illusory and divorced from real life. Questions concerning
effective freedoms then arose inexorably in the minds and aware-
ness of peoples — questions such as: Did a free choice of work
really have any meaning for a person exposed to arbitrary action
by his employer or to the threat of unemployment? Or, again, was
inviolability of domicile of any real worth to a person who lacked
even the most elementary home?

Thus overwhelmed by such acute and often exasperating finan-
cial and social problems, twentieth-century man finally came to
use his ballot paper not as a means of participating in the manage-
ment of the affairs of the nation but rather as a means of advancing
his social demands, thereby transforming the very essence and
function of the right to vote.

The freeing of man from his financial and social problems
became a theme of general concern, particularly after the First
World War. This concept, which was based primarily on justice and
which gave rise to what has been called the “modern form of free-
dom”, found concrete expression in the formulation of new funda-
mental human rights. Thus liberal “social democracy” came to
acknowledge as fundamental rights, on an equal footing with poli-
tical rights, the aspirations of every man to work, to education, to
social and medical assistance and, in general, to rid himself finally
of poverty, insecurity and, to the greatest extent possible, of the
inequalities imposed by nature.

The realisation of these aspirations brought collective needs
and the general interest, in its widest sense, within the scope of
State action and thus progressively transformed the State from an
organ for the protection of the liberty of the individual into an
organ for the attainment of common objectives and the protection
of the general interest. With these aims in view, State action now
follows a specific direction, on the basis of a preconceived economic
and social policy; this in turn leads to State intervention, by way
of regulation, in the life of individual citizens.?

A radical and far-reaching change in the role of the State in
social life was the ineluctable result of the advent of social rights.

2 For economic and social rights see, in particular: Vlachos: La nouvelle con-
stitution bavaroise 1948, pp. 10 ff. Mirkine-Guetzevitch: Les constitutions
européennes 1951, pp. 161 ff. Gurvitch: La déclaration des droits sociaux 1946.
Rivero-Vidal: Les problémes économiques et sociaux de la Constitution du
27 octobre 1946, in Droit social, No. 31, 1947. P. Duclos: L'évolution des
rapports politiques depuis 1750, 1950. Coliiard: Libertés publiques, 1959, pp.
426 ff. Burdeau: Les libertés publiques, 1961, pp. 12 ff., 23 ff., 307 ff. Ibid.:
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In fact such rights are nothing but the claims of the individual on
the community, their object is to provide him with the means of
enabling him to develop his personality fully and effectively. In
this way, social rights differ fundamentally from the “classic” human
rights, which constitute freedoms precisely by reason of the fact
that it rests with the individual to realise these rights himself by
developing his initiative and his capabilities in the field of free
action which they open to him. Social rights, in contrast, do not
define any actual freedom — rather do they “proclaim” a liberation
which will be achieved by collective action organised and directed
by the governing authorities rather than by individual effort.

The advent of social rights is a necessary stage in the evolution
of modern liberal democracy. At the same time, however, these
rights embody a postulate of justice of high moral value and one
which is indissolubly bound up with our humanist culture and our
whole European civilisation. That this is so is now generally
acknowledged, even in those countries of the free world which remain
particularly attached to the individualist tradition. Contemporary
economic thinking in the free world, regardless of the different in-
dividualist or socialist variations it may encompass, unanimously
rejects the concept of pure liberalism which holds that private
initiative is always good and State intervention always bad. Even
in the countries which are most closely attached to the principles of
economic liberalism a certain degree of State “management” is
nowadays to be found, since it is the State which ensures monetary
equilibrium, price stability, control over investments, the under-
taking of works of general benefit, etc. Moreover, in our time
economic progress outstrips the capacities of private enterprise be-
cause such progress depends essentially on scientific research, which
is generally so costly that only the State can afford to engage in it

Droit constitutionnel et institutions politiques, 11th edition, 1965, pp. 70 ff.
Duverger: Institutions politiques et droit constitutionnel, 8th edition, 1965,
pp 211ff. Forsthoff-Grewe-Bachof-Meuzel: Begriff und Wesen des Sozialen
Rechtsstaates, 1954, Nipperdey: Die Grundrechte, I-IIL, 1929-30. Nawiasky: Die
Grundgedanken des Grundgesetzes fiir die Bundesrepublik Deutschland, 1950,
pp. 25 ff. Maunz: Deutsches Staatsrecht, 12th edition, 1963, pp. 81 ff. Pergo-
lesi: Orientamenti sociali delle Costituzioni contemporanee, 1950, Pope John
XXIII: Pacem in terris, Encyclical Letter, 1963. Sh. Gluck: The Welfare State
and the National Welfare, 1952. Ranney: The Governing of Men. An Intro-
duction to Political Science, 1958 pp. 48 ff. G. Myrdal, Beyond the Welfare
State, 1960 p. 62. T. R. Adam: Elemenis of Government, An Introduction to
Political Science, 1960 pp. 319 ff, 4. Briggs: War on Insecurity. Welfare and
the State, in Nato Letter, 1962 No. 11 pp. 1 ff. 4. Rr. Ulam: Philosophical
Foundations of English Socialism, 1951. Brogan-Verney: Political Patterns in
Today’s World, 1963 pp. 106 ff. P, Hall: The Social Services of Modern
England, 1959. R. B. Brandt: Social Justice, 1962. W. Fleisher: Sweden. The
Welfare State, 1956. G. L. Weil: The European Convention on Human Rights,
1963, G. Daskalaki: Constitutional Protection of Social Rights, 1964 (in Greek).
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(atomic energy, for example). Again, intervention by the State
protects the individual against powerful social and financial groups
and against monopolies, which it prevents from abusing their power,
so that individual freedoms are now no longer guarantees solely
against the power of the State but also against the power of capital.

Mention should also be made of the relative character of the
“classic” human rights, particularly as regards the right to property,
a right which is no longer absolute, sacred and inviolable but has
become a social function exercised in conformity with the social
objective it is intended to serve; it can be set aside through expro-
priation or nationalisation or through various limitations imposed
in the public interest.

The attainment of social democracy nevertheless brought
with it a serious problem: the ever-growing intervention of the
State in the life of the individual impinges appreciably on his free-
dom of action, even in fields formerly regarded as sacred and in-
violable. In entrusting to the State the organisation and conduct of
his life in order to secure a guarantee of his social freedoms, man
is abandoning to an increasing degree the creative freedom and
spirit of enterprise which for centuries were the inalienable attributes
of his personality and of his human dignity and at the same time
provided a powerful creative stimulus. Together with this freedom,
man seems to have abandoned his whole life, placing it in the hands
of those who govern him.

There does not appear to be any easy solution to this problem,
because it seems to be due, at least in part, to certain paradoxes
which exist as between logic and law, and which in social life take
real form in the shape of the ethical, logical and political impasses so
evident in our own time. As Valéry said, the more society develops,
the more apparent become the profound antitheses between all
forms of social life.

At the present time the finding of a solution to this problem
has become a matter of particularly critical urgency, since what is
at stake is the rule of freedom in the world. The current conflict
between the free world and totalitarianism, whether Communist
or other, can, it is submitted, be solved only at the moral and in-
tellectual level. The justification for modern liberal democracy,
conceived as a way of life, and the futility of authoritarianism in
general will depend, in the final analysis, on whether the former
will succeed in achieving through freedom the social justice which
the latter proposes to achieve by force and oppression.

In the free world the problem is seen as the search for a
synthesis which will enable the harmonious coexistence of the
“classic” freedoms with the element of State control necessary to
ensure that the State fulfils its social function in a modern society.

This problem will not be discussed further here, because the
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European Social Charter contains only those fundamental economic
and social rights which must be at least acknowledged by any
developed liberal democracy, since they represent the essential pre-
conditions for the effective exercise of the “‘classic” freedoms rather
than obstacles to the achievement thereof.

II. THE DRAFTING OF THE CHARTER AND ITS
OBJECTIVES

The domestic law of the developed liberal democracies
acknowledges and lays down, in their Constitutions and legislation,
most of the fundamental economic and social rights. At the inter-
national level a movement favouring the acknowledgment and inter-
national protection of social rights has also become apparent, par-
ticularly since the Second World War. The Universal Declaration
of Human Rights, drawn up by the United Nations General As-
sembly in 1948, makes considerable provision for economic and
social rights. It was even regarded by its authors as being an
introduction to two international conventions, the first of which
was to protect the fundamental civil rights of the individual, and the
second his economic, social and cultural rights. The United Nations
Human Rights Commission even prepared drafts of these two
conventions and submitted them to the United Nations Economic
and Social Council in 1954 2; they are still awaiting examination by
the General Assembly. The draft Pan-American Convention on
Human Rights, based on the United Nations draft, also makes pro-
vision, in a single text, for civil rights and economic and social
rights.* This draft has, similarly, not yet resulted in an international
treaty.

Apart from the Charter, the only international conventions
making provision for social rights now in force are the international
labour Conventions adopted by the General Conference of the
International Labour Organisation. These texts were of great value
in drawing up the Charter. The United Nations draft text con-
cerning social, economic and cultural rights is very close to the
Charter; while it is more progressive - even though drafted in general
and very vague terms ~ it particularly influenced those provisions
of the Charter relating to control of its application. Mention should
also be made of the active and very important role played by the
International Labour Office in the work of drawing up the Charter.
The comparisons which the I.L.O. supplied, at different stages of
the preparatory work, between the rights protected by the Charter

3 Doc. E/CN4/705, February 1954,
4 See the text of this draft in Journal of the International Commission of
Jurists, Vol. IV, No. 1, 1962,
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and those covered by International Labour Conventions were of
particular value

When, in May 1954, the Committee of Ministers of the Coun-
cil of Europe announced to the Consultative Assembly ¢ of that
organisation that it intended to draw up a “social charter” it
stressed that the aim of the charter was to complement, through the
protection of economic and social rights, the 1950 Treaty of Rome,
which itself had also been drawn up within the framework of the
Council of Europe and which dealt only with fundamental civil
rights. This Charter was also intended to establish clearly the com-
mon objectives of the Member States in the social field and to lay
down the guidelines of the social policy of the Council of Europe
in general.

The efforts undertaken by the Council towards this end were
made in two directions, so that the two aspects, political and tech-
nical, of the subject might be adequately reflected. Thus, the pre-
paration of the Charter was undertaken, on the one hand, by a
committee of the Consultative Assembly composed of representa-
tives of the different parliaments and, on the other hand, by the
Social Committee of the Council of Europe, composed of experts
from the ministries of labour, of social welfare and of social affairs
of the Member States. Further, an initial draft of the Charter was
prepared by a tripartite conference composed of representatives of
the governments and of the principal organisations of employers and
workers of the Member States; this conference was convened in
Strasbourg in 1958 under the auspices of the 1.L.O. and of the
Council of Europe.

One of the most delicate problems facing the authors of the
Charter was that of determining the scope and level of the social
policy which they were going to impose on the Member States of
the Council of Europe by means of this convention. For, despite their
cultural and politico-social homogeneity, there still exist appreciable
differences between these States as regards the various sectors of
social organization, in regard both to their structure and to their
degree of development. It would therefore have been neither realistic
nor appropriate to lay down an excessively progressive and ambitious
social policy which could not be implemented by the Member States
less advanced in this field; on the other hand, however, such a

5 See, in extenso, International Labour Review, November and December,
1961.

8 The Council of Ministers is the executive organ of the Council of Europe:
it is composed of the ministers of foreign affairs of the Member States or their
deputies. The Consultative Assembly, on the other hand, constitutes what
might be called the Parliament of Europe; it is composed of deputies who
represent, in proportion to the numerical strength of their parties, the parlia-
ments of the Member States of the Council.
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policy could not be limited to matters currently within the capacities
of the signatory States since one of the main objectives of the
Charter was to set long-term goals which would provide a stimulus
to the social development of the countries of the Council of Europe.

It is interesting to note the pressure constantly brought to bear
during the drafting of the Charter by the representatives of France,
Belgium and the Netherlands — and which resulted from the pressure
exercised by the workers’ organisations in these countries — with a
view to achieving the highest possible level of social protection, and
which was resisted by other States such as Greece, Italy and Turkey,
in which the capacity to implement such an advanced policy was
much more limited. Similarly, countries with a high level of emigra-
tion, such as Greece, Italy and Ireland, endeavoured to ensure that
the Charter would provide extensive and effective protection for
migrant workers, whereas the immigration countries, such as the
United Kingdom and the Scandinavian countries, were reserved in
their approach to this question.

By and large, the Charter adopted a middle-of-the road ap-
proach to the problem, limiting itself to laying down the most im-
portant basic rules of social policy, those which are at present
generally acknowledged by the modern liberal democracies.

So it was that certain advanced positions proposed by the Social
Committee of the Consultative Assembly in a draft Convention in
1955 were in the end not adopted by the Assembly; among such
proposals mention may be made of those relating to workers’ parti-
cipation in the management of undertakings, profit-sharing, the
protection of savings and pensions against the dangers of monetary
fluctuation, the right to education and the constitution of a European
Economic and Social Council with equal representation of em-
ployers, workers and the general public to watch over the application
of the Charter. '

The Charter gives signatory States the possibility of accepting
progressively and at their own choice the various rights and prin-
ciples incorporated in it, with the exception, however, of certain
rights and principles which Contracting Parties must undertake to
accept on ratifying the Charter. This is a system which had already
been employed in certain International Labour Conventions and
which considerably facilitates ratification of the Charter. This system
will be further dealt with at a later stage.

There follows an analysis of the provisions of the Charter.?

7 Very little has so far been written on the Charter. No doubt scientific
interest will be aroused when the problems posed by the practical application
of the Charter become apparent. See, in particular: Delpérée et Gilon: La
Charte sociale européenne, in Reviue du travail, Brussels, No. 10, October,
1958, pp. 1216-32. Valticos: The European Social Charter and International
Labour Standards, in International Labour Review, Nov. and Dec. 1961, Ibid:
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III. STRUCTURE AND CONTENTS OF THE CHARTER

The objectives of the Charter and the nature of the rights and
principles it establishes condition its structure and the particular
manner in which it enshrines each of these rights and principles.

The Charter is composed of five parts and an appendix which
forms an integral part of it. Part I is a declaration of the general
principles of the social policy of the Contracting Parties. Part 1I
sets forth, in 19 Articles, the economic and social rights. Part III,
consisting of a single Article, lays down the undertakings of the
Contracting Parties; Part IV provides for a system of international
supervision of the application of the Charter; and Part V deals with
a number of special points connected with the implementation of
the Charter. Finally, the Appendix specifies the meaning of certain
provisions of the Charter.

A. Declaration of General Principles (Part I of the Charter)

Part I formulates the general principles of the social policy of
the Contracting Parties. The Parties “accept as the aim of their
policy, to be pursued by all appropriate means, both national and
international, the attainment of conditions in which the following
rights and principles may be effectively realised”. There follows a
summary list of all the rights and principles dealt with in detail in
Part 1I. The provisions of Part I pose a problem as to their legal
nature: are they merely the Preamble to the Convention, non-binding
in character, or do they bind the Contracting Parties, and if so, what
is the nature of the obligation they entail? For a reply to this ques-
tion one must refer to the characteristic feature of these rights men-
tioned above, i.e. that their practical realisation depends upon the
active participation of the State which, to this end, draws up and
implements a specific economic and social policy.®

It is therefore quite natural that this action by the State, which
constitutes the essential condition precedent for the existence and
preservation of these rights, should be provided for and regulated

La Charte sociale européenne: Sa structure, son contenu, le contrdle de son
application, in Droit social, No. 9-10, Sept.-Oct., 1963, pp. 466-82. M. Raphaél:
Social Protection in the Europe of Tomorrow, in “Spoudé”, Vol. 11, No. 5-6
(in Greek). Taquet et Gosseries: La Charte sociale européenne, Brussels and
Paris, 1962, Cannelia: Le droit & la sécurité sociale et les droits connexes de la
Charte sociale européenne, in Revue belge de sécurité sociale, Jan., 1963,
pp. 1-45. Heise: Vor der Ratifizierung der europdischen Sozialcharta durch die
BRD, in Soziale Sicherheit, Cologne, Nov. 1963, pp. 329-32. Khol: Die euro-
paische Sozialcharta und die Osterreichische Rechtsordnung, in Juristische
Blitter, Feb. 1965, pp. 75-82. Bulletin of the International Commission of
Jurists, No. 18, March, 1964, pp. 1-9.

8 For that reason, moreover, the rights in question constitute, as has been
said, a “programme” rather than the affirmation of an existing legal order
(cf. Burdeau, in Les libertés publiques, p. 316).
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in Part 1 of the Charter. And it is precisely for this reason that the
provisions in question constitute, it is submitted, the basic rules of
the Charter, organically linked with, and of the same force as, the
other rules contained therein. This point of view is based not only
on the intrinsic nature of social rights but also on two other factors.
The first of these is that these provisions are contained in the body
of the Charter, and indeed constitute Part I thereof, and are not set
apart from the principal text as is the case with the preambles to
international treaties. The second factor is that Article 20 of Part III
of the Charter, entitled “Undertakings”, expressly provides that the
first undertaking of each Contracting Party is the obligation to “con-
sider Part 1 of this Charter as a declaration of the aims which it will
pursue by all appropriate means, as stated in the introductory para-
graph of that Part”.

Compulsory application of these rules is, of course, impossible
at the present time because of the structure of the international
community, which permits of no effective supra-state intervention in
the internal policy of States and also because of the serious difficul-
ties inherent in the approval and implementation, in contemporary
liberal democracies, of a veritable “social policy”. It is furthermore
for that reason that the Charter refrains from setting any time limit
for its implementation.

The importance of these provisions nevertheless remains con-
siderable. At the present time they are mainly important in two ways.
First, the declaration of general principles contained in Part I, in
accordance with which the Contracting Parties will attain the ob-
jectives set by the social policy of the Charter, creates for them,
it is suggested, an obligation which is negative in character: while
not obliging the Parties to put their social policy into practice within
a fixed time-limit, it nevertheless deprives them of the possibility
of taking legislative or administrative measures opposed to such a
policy or which merely represent obstacles to the normal develop-
ment of economic and social freedoms in their countries. This
follows directly from the very logic of the rules contained in Part I,
as well as from the above-mentioned provision of Article 20 respec-
ting the undertakings of Contracting Parties. Moreover, in accord-
ance with Article 31 of the Charter, when the rights and principles
set forth in Part I have been effectively realised they are not to be
subject to any restrictions or limitations not specified in Parts 1 and
II — with the exception of the limitative provisions contained in
Article 31 itself.

In consequence it can be concluded that any political activity
whatsoever which is fundamentally opposed to, or which even merely
hinders, the realisation of the social policy set forth in Part 1 is as
much a violation of the Charter as is a breach of any of its other
provisions.
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The importance of the provisions of Part I is also apparent in
another field. As will be seen, the Charter obliges the Contracting
Parties to accept, at the time of ratifying the Charter, certain rights
and principles provided for in it. As regards the other provisions,
each country will be free to acknowledge them progressively, when
it deems that its degree of economic and social development enables
it to do so. Such a system, which in principle is fair and necessary,
can nevertheless in practice weaken the efforts of the Contracting
Parties towards accepting without delay all the rights provided for
under the Charter, and not limiting themselves to those which are
“obligatory”, thus weakening the stimulus of the Parties towards
achieving the social progress to which the Charter aspires. This
danger has been limited thanks to Part I; by specifically setting as
objectives for the Parties all the rights and principles set forth in
detail in Part II of the Charter, Part I gives considerable emphasis
to the intrinsic unity of all these rights and principles, and highlights
the fact that the ultimate aim of the Charter is the acknowledgment
by the Contracting Parties of all the rights contained therein and not
only of some of them.

B. The Individual Economic and Social Rights (Part II of the
Charter)

The rights and principles established in Articles 1 to 19 of the
Charter are an expression of the fundamental social freedoms of
contemporary liberal democracy.

The Contracting Parties are not obliged to consider themselves
bound by all of them when they ratify the Charter. They are given
the possibility of accepting them progressively, in accordance with
their internal conditions and with their level of economic and social
development. However, in accordance with Article 20 each State
is obliged to accept, at the time of ratifying the Charter, at least
ten Articles or 45 numbered paragraphs, out of a total of 19 Arti-
cles. Five of these Articles must, however, be selected from among
seven expressly laid down by the Charter. The others may be se-
lected without restriction from among the other rights provided
for in the Charter. Such a system permits the classification of the
rights provided for in the Charter into two groups: the first contains
the seven more or less “cbligatory” rights, while the second com-
prises the other rights.

It should be noted that the choice of the rights in the first
group was not made solely on the basis of their intrinsic importance;
similarly, other factors were equally decisive in the inclusion of
certain rights in the second group. Two of the most important factors
may be mentioned: the fact that certain rights are worded in such
vague and general terms as to render supervision of their application
very difficult, if not impossible, e.g. the provisions concerning the
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fixing of “reasonable” daily and weekly working hours (Article 2),
of “fair remuneration” of workers (Article 4), concerning the duty
of the State “to remove, as far as possible, the causes of ill-health”
(Article 11), and to create social services (Article 14), etc.

The recognition of certain rights furthermore presupposes the
existence or creation of new public services, a matter beyond the
current financial capacities of some countries; such provisions in-
clude those relating to vocational guidance (Article 9), vocational
training (Article 10), etc.

The rights provided for in the Charter will now be examined
separately, beginning with those in the first group.

(a) The Rights and Principles in the First Group
The Right to Work.

Article 1 lays down the bases of a general employment policy.
With a view to ensuring effective exercise of the right to work, the
Contracting Parties undertake the following obligations:

(1) to accept as one of their primary aims and responsibilities the
achievement and maintenance of as high and stable a level of employ-
ment as possible, with a view to the attainment of full employment.
(2) to protect effectively the right of the worker to earn his living
in an occupation freely entered upon.

The Appendix, however, specifies that this provision shall not
be interpreted as prohibiting or authorising any union security clause
or practice.

(3) to establish or maintain free employment services for all
workers.

(4) to provide or promote appropriate vocational guidance, train-
ing and rehabilitation.

The Right to Organise.

Article 5 of the Charter contains a general provision concerning
the right to organise. It imposes on Contracting Parties the obligation
to refrain from impairing, through their national legislation or the
application thereof, the freedom of employers and workers to form
local, national or international organisations for the protection of
their economic and social interests and to join those organisations.
This provision is based on the Freedom of Association and
Protection of the Right to Organise Convention adopted by the In-
ternational Labour Conference in 1948, which constitutes the basic
text in this field; it has been ratified by some 70 countries.

The Charter limits itself to stating the principle; it lays down
no special rights, or guarantees arising therefrom, as does the above-
mentioned international labour convention. Nevertheless it does
provide for two exceptions to the general rule: these relate to the
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right to organise of the police and of the armed forces, which shall
be determined by the national legislation or regulations of each
country.

The Right to Bargain Collectively

The effective exercise of this right is ensured, in accordance
with Article 6, by the Contracting Parties, who enfer into the
following undertakings for this purpose:

1) To promote joint consultation between workers and employers.
2) To promote machinery for voluntary negotiations between em-
ployers or employers’ organisations and workers’ organisations, with
a view to the regulation of terms and conditions of employment by
means of collective agreements.

3) To promote the establishment and use of appropriate machinery
for conciliation and voluntary arbitration for the settlement of
labour disputes.

It should be noted that the “voluntary” nature of arbitration
for the settlement of disputes was particularly emphasised when this
provision was being drafted.

The Contracting Parties go on to “recognise” the right of
workers and employers to collective action in cases of conflicts of
interest. It is expressly mentioned that such action includes “the
right to strike”.

Such action is, however, limited by the obligations which might
arise out of collective agreements previously entered into. Provision
is furthermore made in the appendix that each Contracting Party
may, in so far as it is concerned, regulate the exercise of the right
to strike by law, provided that any further restriction that this might
place on the right can be justified under the terms of Article 31.
As will be seen, this Article mentions such restrictions or limitations
as are prescribed by law and are necessary in a democratic society
for the protection of the rights and freedoms of others or for the
protection of public interest, national security, public health or
morals.

Article 6 is remarkable for the fact that it is the first provision
in international law in which the right to strike is expressly pro-
tected. Even the International Labour Organisation’s Freedom of
Association and Protection of the Right to Organise Convention,
1948, which is considerably more progressive and detailed in deter-
mining trade union rights, does not make express provision for this
right. As a statement of principle this provision therefore constitutes
considerable progress. The application and scope of the principle
will naturally depend on the use which the Contracting Parties will
make of the limitations provided for in Article 31, as well as on the
international supervision to which they will be subject in this con-
nection in accordance with the relevant provisions of the Charter.
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The Right to Social Security

In this field also the Charter limits itself to stating the general
principle and to laying down the minimum limits of social security.
In accordance with Article 12 the Parties undertake:

1) To establish or maintain a system of social security.

2) To maintain this system at a satisfactory level at least equal
to that required for ratification of the International Labour Conven-
tion (No. 102) Concerning Minimum Standards of Social Security.

The authors of the Charter intended in this case to refer to the
European Social Security Code which at that time was still being
prepared by the Council of Europe. It should be pointed out that
this Code, while being based on International Labour Convention
No. 102, was to provide for a higher level of protection. For that
reason, it was noted that when the Code was adopted — which took
place ‘in 1964 - consideration would be given to amending the
Charter in order to incorporate reference to it.

3) To endeavour to raise progressively the system of social security
to a higher level.

Here, too, the authors of the Charter had in mind the protocol

appended to the European Social Security Code.
4) To take steps, by the conclusion of appropriate bilateral and
multilateral agreements, or by other means, in order to ensure
equal treatment with their own nationals of the nationals of other
Contracting Parties in respect of social security rights, including the
retention of benefits arising out of social security legislation, what-
ever movements the persons protected may undertake between the
territories of the Contracting Parties.

The Parties further undertake to ensure the granting, mainte-
nance and resumption of social security rights by such means as the
accumulation of insurance or employment periods completed under
the legislation of each of the Contracting Parties.

Finally, in the Appendix it is specified that, as regards benefits
which are available independently of any insurance contribution,
a Contracting Party may, within the framework of the above-men-
tioned agreements, require the completion of a prescribed period of
residence.

The Right to Social and Medical Assistance

With a view to ensuring the effective exercise of these rights

the Contracting Parties undertake the following obligations (Ar-
ticle 13):
1) To ensure that any person who is without adequate resources
and who is unable to secure such resources either by his own efforts
or from other sources, in particular by benefits under a social se-
curity scheme, be granted adequate social and medical assistance.
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2) To ensure that persons receiving such assistance shall not, for
that reason, suffer from a diminution of their political or social
rights. .

3) To provide that everyone may receive by appropriate public
or private services such advice and personal help as may be required
to prevent, to remove, or to alleviate personal or family want.

4) To apply the above-mentioned provisions on an equal footing
with their nationals to nationals of other Contracting Parties law-
fully within their territories, in accordance with their obligations
under the European Convention on Social and Medical Assistance,
concluded in 1953 within the framework of the Council of Europe.

The Right of the Family to Social, Legal and Economic Protection

With a view to ensuring the full development of the family,
which is “a fundamental unit of society” in accordance with the
terms of Article 16 of the Charter, the Contracting Parties undertake
to promote the economic and social protection of family life, par-
ticularly by such means as social and family benefits, fiscal arrange-
ments, provision of family housing, benefits for the newly married
etc.

The Right of Migrant Workers and Their Families to Protection
and Assistance

To ensure the effective exercise of this right the Charter im-
poses on Contracting Parties a series of obligations which are set
forth in Article 19, as follows:

1) To maintain or to satisfy themselves that there are maintained
adequate and free services to assist such workers, particularly in
obtaining accurate information, and to take all appropriate steps
against misleading propaganda relating to migration and immigra-
tion.

2) To adopt appropriate measures to facilitate the departure,
journey and reception of such workers and their families, and to
provide for health, medical attention and good hygienic conditions
during the journey. ’

3) To promote co-operation between social services, public and
private, in emigration and immigration countries.

4) To secure for such workers, in so far as such matters are
regulated by law or regulations, treatment not less favourable than
that of their own nationals in respect of remuneration and other
employment and working conditions, membership of trade unions and
enjoyment of the benefits of collective bargaining, and accommoda-
tion. ‘

5) To secure for such workers treatment not less favourable than
that of their own nationals with regard to employment taxes, dues
or contributions payable in respect of employed persons.
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-6) To facilitate as far as possible the reunion of the family of a
foreign worker.

In accordance with a provision contained in the Appendix, the
term “family of a foreign worker” is interpreted as meaning at least {
his wife and dependent children under the age of 21 years. |
7) To secure for such workers treatment not less favourable than |
that of their own nationals in respect of legal proceedings relating
to matters referred to in this Article.

8) To secure that such workers are not expelled unless they en-
danger national security or offend against public interest or morality.
9) To permit, within legal limits, the transfer of such parts of
the earnings and savings of such workers as they may desire.

10) To extend the protection and assistance provided for in Ar-
ticle 19 to self-employed migrants.
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b) The Rights and Principles in the Second Group
The Right to Just Conditions of Work

The Charter lays down the five fundamental conditions to be
observed with a view to ensuring the effective exercise of the
right to just conditions of work (Article 2).

These conditions, which are imposed upon the Contracting
Parties, are:

1) The provision of reasonable daily and weekly working hours.

When the Charter was being drawn up the workers’ representa-
tives proposed, and their proposal was adopted by the Consultative
Assembly, that hours of work be determined in a more concrete
fashion and that, in particular, the 40-hour week be introduced. This
proposal was finally not adopted. Article 2 simply provides that
the working week should be progressively reduced to the extent that
the increase of productivity and other relevant factors permit.

2) To provide for public holidays with pay.

3) To provide for a minimum of two weeks annual holiday with
pay.

4) To provide for additional paid holidays or reduced working
hours for workers engaged in dangerous or unhealthy occupations
as prescribed.

5) To ensure a weekly rest period which shall, as far as possible,
coincide with the day recognised by tradition or custom in the
country or region concerned as a day of rest.

This last condition was drafted in accordance with the cor-
responding provisions of the international labour conventions con-
cerning weekly rest. The proposal of the Consultative Assembly that
the duration of weekly rest be established at a minimum of 36
consecutive hours was not adopted.

In several countries the above-mentioned conditions are pre-
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scribed, as general rule, not by law but in the collective agreements
entered into between employers or employers’ organisations and
workers’ organisations or by some other means than by law. In the
case of such countries the Charter provides (Article 33) that they
may give the undertakings contained in Article 2 and that compliance
with them shall be treated as effective if their provisions are applied
through such agreements or other means to the great majority of the
workers concerned. Furthermore, in countries where these provi-
sions are normally the subject of legislation the Contracting Parties
may likewise give these undertakings and compliance with them
shall be regarded as effective if the provisions are applied by law
to the great majority of the workers concerned (Article 33).

The Right to Safe and Healthy Working Conditions

Article 3 provides that the Contracting Parties undertake to
issue safety and health regnlations and to provide for the enforce-
ment of such regulations by measures of supervision. The Con-
tracting Parties are similarly bound to consult, as appropriate, em-
ployers’ and workers’ organisations on measures intended to improve
industrial safety and health.

The Right to a Fair Remuneration

With a view to ensuring the effective exercise of this essential
right the Contracting Parties undertake:

1) To recognise the right of workers to a remuneration such as will
give them and their families a decent standard of living.

2) To recognise the right of workers to an increased rate of
remuneration for overtime work, subject to exceptions in particular
cases.

3) To recognise the right of men and women workers to equal
pay for work of equal value.

This is the principle of equal remuneration embodied in the
Equal Remuneration Convention adopted in 1951 by the Interna-
tional Labour Conference.

4) To recognize the right of all workers to a reasonable period of
potice for termination of employment. In accordance with the Ap-
pendix this right does not, however, prohibit immediate dismissal
for any serious offence.

5) To permit deductions from wages only under conditions and
to the extent prescribed by national laws or regulations or fixed
by collective agreements or arbifration awards.

The Appendix further provides that a Contracting Party may
give this undertaking if the great majority of workers are not per-
mitted to suffer deductions from wages either by law or through
collective agreements or arbitration awards, the exceptions being
those persons not so covered.
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The Right of Children and Young Persons to Protection

Article 7 imposes on Contracting Parties a series of obligations
aimed at ensuring the protection of children and young persons. The
Contracting Parties undertake:

1) To provide that the minimum age of admission to employment
shall be 15 years, subject to exceptions for children employed in
prescribed light work without harm to their health, morals or
education.

2) To provide that a higher minimum age of admission to employ-
ment shall be fixed with respect to prescribed occupations regarded
as dangerous or unhealthy.

When this provision was being drafted the workers’ representa-
tives, with the support of the Consultative Assembly, unsuccessfully
proposed that this minimum age be specified and that it be set at
18 years.

3) To provide that persons who are still subject to compulsory
education shall not be employed in such work as would deprive them
of the full benefit of their education.

4) To provide that the working hours of persons under 16 years
of age shall be limited in accordance with needs of their develop-
ment, and particularly with their need for vocational training.

5) To recognize the right of young workers and apprentices to
a fair wage or other appropriate allowances.

6) To provide that the time spent by young persons in vocational
training during the normal working hours with the consent of the
employer shall be treated as forming part of the working day.

7) To provide that employed persons of under 18 years of age
shall be entitled to not less than three weeks annual holiday with pay.

When this provision was being drafted the workers’ repre-
sentatives proposed four weeks as a minimum holiday.

The Charter provides (Articles 33) that in the case of Member
States where the provisions of paragraphs 4, 6 and 7 above are
matters normally left to agreements between employers or employers’
organisations and workers’ organisations or are normally carried out
otherwise than by law, the undertakings of these paragraphs may
be given and compliance with them shall be treated as effective if
their provisions are applied to the great majority of the workers
concerned. Similarly, in the case of Member States where these pro-
visions are normally the subject of legislation the undertakings may
likewise be given and compliance with them shall be regarded as
effective if the provisions are applied by law to the great majority
of the workers concerned.

8) To provide that persons under 18 years of age shall not be
employed in night work with the exception of certain occupations
provided for by national laws or regulations.
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This regulation has been relaxed by a provision in the Appendix
under which a Contracting Party complies with the undertaking if
it provides by law that the great majority of persons under 18 years
of age shall not be employed in night work.

9) To provide that persons under 18 years of age employed in
certain occupations prescribed by national laws or regulations shall
be subject to regular medical control.

When this provision was being drafted the workers’ represen-
tatives proposed that a medical examination be established for all
workers aged under 18 years with a view to the effective protection
of their health. This proposal was not adopted, but, on the other
hand, far-reaching protection is ensured by the following provision.
10. To ensure special protection against physical and moral dangers
to which children and young persons are exposed, and particularly
against those resulting directly or indirectly from their work.

The Right of Employed Women to Protection

The Charter provides special protection for employed women
(Article 8). To this end the Contracting Parties undertake the
following obligations:

1) To provide either by paid leave, by adequate social security
benefits or by benefits from public funds for women to take leave
before and after childbirth up to a total of at least 12 weeks.

The international labour conventions which afford similar pro-
tection do not permit that the benefits in question be borne by the
employer; this is to avoid the danger of unequal treatment of women
workers and of difficulties in collecting the funds. A proposal by the
Consultative Assembly that a similar solution be adopted was, how-
ever, not accepted.

2) To consider it as unlawful for an employer to give a women
notice of dismissal during her absence on maternity leave or at such
a time that the notice would expire during such absence.

3) To provide that women who are nursing their infants shall be
entitled to sufficient time off for this purpose.

4) (a). To regulate the employment of women workers on night
work in industrial employment.

(b). To prohibit the employment of women workers in under-
ground mining, and, as appropriate, on all other work which is
unsuitable for them by reason of its dangerous, unhealthy or
arduous nature.

This provision represents a compromise solution between two
extreme positions which had been adopted when this rule was being
drafted. Some representatives of Scandinavian countries were op-
posed to the principle of affording special protection to women
workers, apart from protection in case of pregnancy and nursing
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mothers. Others, in contrast, proposed special regulations for all
night work of women, not limited solely to industrial employment.

The Right to Vocational Guidance

The Charter establishes this right in general terms without
going into detailed regulations such as are contained in the inter-
national labour conventions.

In accordance with Article 9 the Contracting Parties under-
take to provide or promote a service which will assist all persons,
including the handicapped, to solve problems related to occupational
choice and progress, with due regard to the individual’s characteris-
tics and their relation to occupational opportunity. This assistance
should be available free of charge, both to young persons, including
school children, and to adults.

The Right to Vocational Training

To ensure the exercise of this right the Contracting Patties
undertake (Article 10):

1) To provide or promote the technical and vocational training
of all persons, including the handicapped, in cousultation with
employers’ and workers’ organisations and to grant facilities for
access to higher technical and university education, based solely on
individual aptitude.

2) To provide or promote a system of apprenticeship and other
systematic arrangements for training young boys and girls in their
various employments.

3) To provide or promote adequate and readily available training
facilities for adult workers and special facilities for the retraining of
adult workers needed as a result of technological development or
new trends in employment.

4) To encourage the full utilisation of the facilities provided by
appropriate measures such as reducing or abolishing any fees or
charges, granting financial assistance in appropriate cases, including
in the normal working hours time spent on supplementary training
taken by the worker, at the request of his employer, during employ-
ment and ensuring, through adequate supervision, in consultation
with the employers’ and workers’ organisations, the efficiency of
apprenticeship and other training arrangements for young workers,
and the adequate protection of young workers generally.

In Member States where the above provisions are matters
normally left to agreements between employers or employers’ or-
ganisations and workers’ organisations, or are normally carried out
otherwise than by law, the undertakings may be given and com-
pliance with them shall be treated as effective if their provisions
are applied to the great majority of the workers concerned. Similarly,
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in Member States where these provisions are normally the subject
of legislation, the Contracting Parties may likewise give the under-
takings and compliance with them shall be regarded as effective if
the provisions are applied by law to the great majority of the
workers concerned.

The Right to Protection of Health

With a view to ensuring the effective exercise of this right the
Contracting Parties undertake, either directly or in co-operation
with public or private organisations, to take appropriate measures.
Article 11 lists, in illustration, measures such as: the removal as
far as possible of the causes of ill-health; the provision of advisory
and educational facilities for the promotion of health and the en-
couragement of individual responsibility in matters of health; and
the prevention, as far as possible, of epidemic, endemic and other
diseases.

The Right to Benefit from Social Welfare Services

The Contracting Parties undertake, in Article 14, to promote
or provide services which, by using methods of social work, would
contribute to the welfare and development of both individuals and
groups in the community and to their adjustment to the social en-
vironment. Similarly, they undertake to encourage the participation
of individuals and voluntary or other organisations in the establish-
ment and maintenance of such services.

The Right of Physically or Mentally Disabled Persons fo Vocational
Training, Rehabilitation and Social Re-settlement

The effective exercise of this right is also ensured (Article 15)
by undertakings of a general nature entered into by the Contracting
Parties. They undertake to take adequate measures for the provision
of training facilities including, where necessary, specialised institu-
tions, public or private. They also undertake to take adequate
measures for the placing of disabled persons in employment, such
as specialised placing services, facilities for sheltered employment
and measures to encourage employers to admit disabled persons to
employment.

The Right of Mothers and Children to Social and Economic
Protection

To ensure the exercise of this right the Charter merely provides,
in Article 17, that the Contracting Parties will take all appropriate
and necessary measures, including the establishment or maintenance
of appropriate institutions or services.
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The Right to Engage in a Gainful Occupation in the Territory of
Other Contracting Parties

The exercise of this right is effectively ensured through certain
undertakings entered into by the Contracting Parties, such as under-
takings to apply existing regulations in a spirit of liberality, to
simplify existing formalities and to reduce or abolish chancery dues
and other charges payable by foreign workers or their employers and
to liberalise the regulations governing the employment of foreign
workers.

The Contracting Parties also expressly acknowledge the right
of their nationals to leave the country to engage in a gainful oc-
cupation in the teritories of the other signatory States (Article 18).

¢) Undertakings by the Contracting Parties (Part III of the
Charter)

It has been seen that, as a condition for ratification, the Char-
ter requires a declaration by each Contracting Party that it will
consider itself bound by a certain minimum number of rights and
principles contained in the Charter.

Any Contracting Party may, at a later date, declare by notifica-
tion to the Secretary-General of the Council of Europe that it
considers itself bound by any Article or paragraph of Part 2 of
the Charter which it had not already accepted. The Secretary-
General will communicate to the signatory governments and to
the Director-General of the International Labour Office any noti-
fication he may have received pursuant to this provision (Article 20).

Article 20 also provides that each Contracting Party shall
maintain a system of labour inspection appropriate to national con-
ditions.

It may further be pointed out that it is expressly stated in the
Charter (Article 32) that its provisions represent a minimum degree
of protection and consequently do not prejudice the provisions of
domestic or international law which are already in force, or may
come into force, and under which more favourable treatment would
be accorded to the persons protected.

This provision is identical to that contained in Article 19,
paragraph 8 of the Constitution of the International Labour Or-
ganisation.

d) Derogations and Restrictions (Part V of the Charter)

The Charter provides for certain derogations from its provisions
and for a number of restrictions on their application.

In accordance with Article 30, in time of war or other public
emergency threatening the life of the nation, any Contracting Party
may take measures derogating from its obligations under the Char-
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ter. In the Appendix it is specified that such cases also include the
“threat of war”. Such derogations must in all cases be limited to the
extent strictly required by the exigencies of the situation and must
not be inconsistent with the State’s other obligations under inter-
pational law.

Furthermore any Contracting Party which has availed itself
of this right of derogation shall, within a reasonable lapse of time,
keep the Secretary-General of the Council of Europe fully informed
of the measures taken and of the reasons therefor. It shall likewise
inform the Secretary-General when such measures have ceased to
operate and the provisions of the Charter which it has accepted are
again being fully executed.

The Secretary-General shall in turn inform other Contracting
Parties and the Director-General of the International Labour Of-
fice of all communications received in accordance with this
provision.

As regards restrictions on the application of the Charter (Ar-
ticle 31), they are forbidden, with the exception of such restrictions
ag are prescribed by law and are necessary in a democratic society
for the protection of the rights and freedoms of others or for the
protection of public interest, national security, public health or
morals. It is also stated that these restrictions shall not be applied
for any purpose other than that for which they have been prescribed.

It is true that in this form Article 31 does give Contracting
Parties the possibility of introducing serious restrictions. When the
Charter was being drawn up the Article was, furthermore, the sub-
ject of strong criticism by the workers’ representatives who requested
that it be deleted, fearing abuses in its application. Such a danger
does exist, but a rule of this kind is none the less inevitable. In the
final analysis the basic problem is the possibility of ensuring effective
international supervision of the application of the Charter, a point
which will be reverted to below.

e) Other Provisions
Territorial Application of the Charter (Article 34)

The Charter applies to the metropolitan territory of each
Contracting Party; each Party may specify, by declaration addressed
to the Secretary-General of the Council of Europe, the territory
which shall be considered to be its metropolitan territory for this
purpose.

Any Party may declare at any time, by notification addressed
to the Secretary-General, that the Charter shall extend in whole or
in part to a non-metropolitan territory or territories specified in its
declaration and for whose international relations it is responsible.
The procedure laid down for extending the undertakings already
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entered into by a Contracting Party is also applicable to non-me-
tropolitan territories.

Amendments to the Charter (Article 36)

Any Member of the Council of Europe may propose amend-
ments to the Charter. The communication in which it does so is
addressed to the Secretary-General of the Council of Europe who
shall transmit it to the other Members of the Council. Any amend-.
ment shall be considered by the Committee of Ministers and sub-
mitted to the Consultative Assembly for opinion. Any amendments
approved by the Committee of Ministers shall enter into force as
from the thirtieth day after all the Contracting Parties have informed
the Secretary-General of their acceptance. The Secretary-General
shall notify all the Members of the Council of Europe and the Di-
rector-General of the International Labour Office of the entry into
force of such amendments.

Denunciation of the Charter (Article 37)

No Contracting Party may denounce the Charter before the
end of a period of five years from the date on which the Charter
entered into force for it, or at the end of any successive period of
two years. In each case six months notice shall be given to the
Secretary-General of the Council of Europe, who shall inform
the other parties and the Director-General of the International La-
bour Office accordingly.

Such denunciation does not affect the validity of the Charter
in respect of the other Contracting Parties provided that at all times
there are not less than five such Contracting Parties. Denunciation
may be partial, relating only to certain Articles or paragraphs,
provided that the total number of Articles by which the Party
remains bound is not less than ten, and number of paragraphs not
less than 45, and that the “obligatory” minimum (Article 20) is
also respected. Total or partial denunciation of the Charter in
respect of non-metropolitan territories may be made in the same
manner.

f)  Supervision of the Application of the Charter (Part IV)

The Charter establishes a system for supervising its application;
the Appendix also contains some guidance on this point. Such
supervision is primarily international in character. It may be divided
into two phases — “technical” supervision, and “political” super-
vision.

In accordance with Article 21, the Contracting Parties shall
send to the Secretary~-General of the Council of Europe a report at
two-yearly intervals, in a form to be determined by the Committee-
of Ministers, concerning the application of such provisions of Part IT
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of the Charter as they have accepted.

The Contracting Parties shall also send (Article 22) to the
Secretary-General, at appropriate intervals as requested by the Com-
mittee of Ministers, reports relating to the provisions of Part 1I of
the Charter which they have not yet accepted. The Committee of
Ministers shall determine from time to time the provisions in respect
of which such reports shall be requested and the form of the reports.

Copies of these two reports shall be sent by each of the Con-
tracting Parties to such of its national organisations as are members
of the international organisations of employers and trade unions
which, as will be seen later, are to be invited to be represented at-
meetings of the Sub-committee of the Governmental Social Com-
mittee. Similarly, the Contracting Parties shall forward to the Sec-
retary-General any comments on these reports received from these
national organisations, if so requested by them (Article 23).

The above reports and observations will be examined by a
Committee of Experts (Article 24) consisting of not more than
seven members appointed by the Committee of Ministers from a
list of independent experts of the highest integrity and of recognised
competence in international social questions. These experts will be
nominated by the Contracting Parties; the members of the Com-
mittee are appointed for a period of six years and may be re-
appointed (Article 25). The International Labour Organisation shall
be invited to nominate a representative to participate in a consulta-
tive capacity in the deliberations of the Committee of Experts (Ar-
ticle 26).

The second phase of supervision, which we have described as
“political”, begins with the examination of the reports of the parties
and of the conclusions of the Committee of Experts by a Sub-com-
mittee of the Governmental Social Committee of the Council of
Europe, composed of one representative of each of the Contracting
Parties (Article 27).

The Sub-committee shall invite not more than two international
organisations of employers and two international trade union or-'
ganisations to be represented as observers in a consultative capacity
at these meetings. Moreover, it may consult not more than two
representatives of international non-governmental organisations
having consultative status with the Council of Europe in respect of
questions with which these particular organisations are particularly
qualified to deal. The Sub-committee shall present its conclusions
to the Committee of Ministers, appending the report of the Com-
mittee of Experts (Article 27).

The Secretary-General of the Council of Europe shall transmit
to the Consultative Assembly the conclusions of the Committee of
Experts and the Assembly shall communicate its views on these
conclusions to the Committee of Ministers (Article 28). Finally,
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by a majority of two-thirds of the members entitled to sit thereon,
the Committee of Ministers may, on the basis of the report of the
Sub-committee and after consultation with the Consultative As-
sembly, make to each Contracting Party any necessary recommenda-
tions (Article 29). Such a recommendation is the final step to which
the machinery for supervising the application of the Charter leads.

The authors of the Charter desired that this be the only form
of supervision. The Appendix contains a provision worded as
follows: “It is understood that the Charter contains legal obligations
of an international character, the application of which is submitted
solely to the supervision provided for in Part IV thereof”. This
provision was added by the Council of Ministers in the final stages
of drafting the Charter, at the proposal of the Federal Republic of
Germany.® The aim of the provision is to exclude the possibility of
supervision of the Charter by the domestic courts of any of the
Contracting Parties, a form of supervision which might be under-
taken on the application of an individual claiming his rights on the
basis of the provisions of the Charter. This could be the case in
countries where the ratification and promulgation of an international
convention automatically confer the status of law on that conven-
tion and make it an integral part of the law of the land.!* Such an
eventuality would be contrary to the intention of the authors of the
Charter, who wished to give its provisions the character of guide-
lines for social policy, which would merely commit the Parties to
protect, by internal legislative or administrative measures, the
various economic and social rights provided for in the Charter.

It is submitted that this provision of the Appendix is erroneous
from several aspects. First, it is useless because almost all the pro-
visions of the Charter are so formulated as normally to exclude any
doubt as to the fact that they establish only principles of social policy
which are aimed at and bind solely the Contracting Parties and not
a right which could be directly applied to an individual.!

% See Council of Europe document CM (61) 86 of May 16, 1961 (confidential)
and also the note CM (61) 87 of May 15, 1961 from the Secretariat-General
of the Legal Division of the Counicl of Europe.

10 This is the system which, in essence, has been established, with some
variations, in a number of countries, such as Greece, Austria, Belgium, France,
Federal Republic of Germany, Italy, Luxembourg, Netherlands and Turkey.
In contrast, in other countries such as Denmark, Iceland, Norway, Sweden
and the United Kingdom an international convention, as such, cannot become
law, In order that the provisions therein relating to matters covered by domestic
law may be applied by the courts in these countries they must be introduced
into national legislation through the normal legislative channels.

11 This is, moreover, clearly specified in the formula employed at the beginning
of each Article in Part II: “The Contracting Parties undertake”, and by a
number of terms widely used in the text, such as: the Parties undertake “to
provide”, “to introduce”, “to encourage”, “to maintain”, “to ensure”, “to
regulate”, etc.
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Only two provisions could be regarded as establishing a right
applying directly to the individual: that in Article 6, paragraph 4,
which “recognises” the right of workers and employers to collective
action, including the right to strike, and that in Article 18, para-
graph 4, which “recognises” the right of nationals to leave the
country to engage in a gainful occupation in the territories of the
other contracting Parties.

The fear that the domestic courts of the Parties might interpret
these principles as establishing rights for the individual does not
therefore seem justified. The two above-mentioned cases, in which
it is suggested that such rights are in fact incorporated, should not
pose any problem for the Member States of the Council of Europe
since these are fundamental rights of capital importance, which are
now effectively recognised in any developed liberal democracy.

It is therefore submitted that it is not appropriate to exclude,
from the outset, the possibility of the Charter’s establishing rights
directly in favour of the individual. It may well be, and as will be
pointed out later it would even be desirable, that the application of
the Charter should, by successive amendments, lead to the trans-
formation of the social principles which it now lays down into clear
and precisely-defined -economic and social rights, which would be
provided directly in favour of the individual and could, in conse-
quence, be invoked by him before the domestic courts.

IV. CONCLUSIONS AND PROSPECTS FOR THE FUTURE

It would, of course, be very foolhardy to attempt at the present
stage to give an over-all judgment on the value of the Charter and
to forecast its role in the future, all the more so since the realisation
of its provisions is indissolubly bound up with political, economic
and social factors which are in large measure uncertain, unforeseen
and unforeseeable.

In terminating this study, therefore, no more will be attempted
than to give some reflections on the meaning and importance of the
Charter as it stands at present, representing as it does a stage in the
evolution towards the protection of social rights at the international
Ievel. An attempt will also be made — based on present-day realities —
to indicate some conditions which must be fulfilled if the Charter
is to make an effective contribution to the future attainment of social
democracy in the international community.

The European Social Charter constitutes the first instance in
which fundamental social rights and principles have been systemat-
ically guaranteed in international conventional law by means of a
single, organically coherent text. With the advent of the Charter the
recognition and fulfilment of the fundamental postulates of modern
social policy are no longer an internal matter for each country;
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they have become an international undertaking entered into by the
State, which binds itself at the international level and is subject to
supra-state supervision. Furthermore in each signatory State the
essential foundations of social democracy need no longer be a
matter for the programmes of the various political parties and the
objective of their social demands, since they will have become fun-
damental human rights, the achievement of which will in future be a
matter for the national community as a whole, based on an inter-
national undertaking,

It appears that this is the essential contribution and achieve-
ment of the Charter. Its very existence already represents two con-
quests made by social progress, the importance of which should not
be overlooked. The first is that — as maintained above? — the
Contracting Parties can no longer follow in their respective countries
a policy conflicting with the fundamental principles of the social
policy of the Charter, nor can they any longer impede the normal
process of social evolution. The second is the beneficial influence
exercised by the Charter on the general development of the internal
policy of the European liberal democracies and on the drawing
together of the signatory States through the unification of their
economic and social institutions with a view to future unity.

The Charter leads, first, to an “obligatory” modernisation of
conservative parties, since if they are in power they will be bound to
implement a social policy which is probably more advanced than
that advocated by them; on the other hand, if they are in opposition,
they can no longer attack the basic principles of such policy. Again,
the Charter considerably strengthens the progressive centre parties
in that their social policy, in so far as it is identical with that of
the Charter, is, thanks to the Charter, no longer a matter of political
controversy and these parties are thus enabled further to develop
their social policy in seeking and achieving even more advanced
stages of social justice and political freedom. Finally, for extreme
Left-wing parties — those which are ready to sacrifice the political
and intellectual freedom of the individual to the attainment of social
justice — the guarantee at the international level of the modern fun-
damental principles of social justice is accompanied by the already
considerable achievements in this field by the European liberal
social democracies; these achievements furnish eloquent and solid
proof — based on fact — that social justice and the happiness of
peoples can be achieved without depriving man of his freedom,
contrary to the practice followed by the totalitarian regimes which
call for the absolute freedom of man, while in the meantime subjec-
ting him to a regime of bondage which destroys his personality as a
morally and intellectually autonomous being.

12 See above, p. 222.
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The Charter does not, of course, make provision for everything.
Rather, as has been pointed out, its provisions are the result of a
compromise and in certain respects one may well consider that
the Charter might have adopted a more advanced position, parti-
cularly since most of the social principles it establishes are already
widely protected by the Member States of the Council of Europe for
which the Charter itself was drawn up. One must nevertheless refrain
from passing judgment on the Charter as it is today, since the very
nature of the objectives it lays down requires one to consider it not
as static but rather as dynamic, i.e. to consider it from the view-
point of its function as an organ for the orientation and development
of the social policy of a group of European countries which have
the same cultural background and which aspire to future unification.

What can be stated here and now is that the Charter can only
fulfil that function if certain conditions are met:

a) It is indispensable that the Charter be ratified without delay
and by the largest possible number of States. Again, ratifying States
must assume the largest possible number of undertakings and not
merely the obligatory minimum.!3

b) The manner and the spirit in which supervision of the applica-
tion of the Charter is undertaken will be of great importance, since
the formulation in general and often vague terms of the majority
of the undertakings entered into by the Contracting Parties may give
rise to a restrictive interpretation thereof, which would result in
supervision being a mere formality devoid of any stimulus towards
social progress. For that reason it would be appropriate and desir-
able that a greater degree of participation, direct or indirect, in such
supervision be accorded to the representatives of the workers who,
by definition, are best suited to impart to the supervisory machinery
the dynamic spirit and the effectiveness it calls for.

It is, of course, too early to propose amendments at this stage,
before practical experience has revealed the strong and the weak
points of the machinery set up. This machinery does in any case offer
good prospects of satisfactory supervision, thanks particularly to
the regular reports to be submitted by the Contracting Parties to the
Committee of Experts concerning the application of the provisions
of the Charter they have accepted and those which they have not yet
accepted. Similarly, the participation in a consultative capacity of
the International Labour Organisation in the deliberations of the
Committee of Experts, and the participation in a similar capacity of
representatives of the international organisations of employers and

13 To date, the Charter has been ratified by the following States: Norway:
25.10.62; Sweden: 17.12.62; United Kingdom: 11.7.62; Ireland: 7.10.64; Fed.
Rep. of Germany: 27.1.65; Denmark 3.3.65; Italy: 22.10.65. Almost all these
States have undertaken many more obligations than the minimum established.
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of workers in the work of the Sub-committee, may have a powerful
influence. Finally, the fact that provision is made for participation
by the Consultative Assembly in the supervisory process enables the
Member States of the Council of Europe to follow continuously the
social policy of Contracting Parties and gives them at the same time
an opportunity to express their views thereon.

¢) As has already been stated, the Charter must be regarded in
its dynamic aspects. By reason of the fact that it contains prin-
ciples and directives of social policy it is inherently subject to
becoming outmoded. It can be said that in reality it constitutes only
the first stage in the realisation of a common intent, at the inter-
national level, to guarantee and develop economic and social free-
doms. This intent should, it is submitted, continue to be expressed
by the Charter when this first stage has been accomplished, that is
to say, the Charter should continue to function as a supra-State
organ which would establish and lay down guidelines for the further
development and unification of the social policy of the Member
States of the Council of Europe through amendments and additions
to be incorporated at future stages.

These successive transformations of the Charter would take
two forms. On the one hand, the principles and directives at present
provided for in the Charter could be made progressively more con-
crete by formulating the fundamental social rights of the individual,
with all the consequences that such a step would entail, including in
particular the possibility of applications to the domestic courts and
later to the European Courts of Human Rights. On the other hand,
higher goals of social policy would be set by the Charter in fields in
which it was deemed appropriate and possible to do so, by amending
the existing principles or introducing new ones.

It is true that the amendments and modifications suggested
above would, by reason of the heterogeneity of the provisions which
they would introduce into the Charter, destroy its permanence and
cohesion. This is, however, inevitable in view of the intrinsic nature
of the Charter if it is wished that it really carries out its function in
the European community.




ABDUCTIONS EFFECTED OUTSIDE
NATIONAL TERRITORY

by

DANIEL MARCHAND ¥

While in voluntary exile at Colonus, Oedipus had to call
Theseus to his rescue and appeal to Athenian law in order to foil
the attempts of Theban agents to bring him back to Theban territory
by deception or by violence.

Under the ancien régime, the French Kingdom included nume-
rous places of sanctuary, notably the enclave of Avignon, a true
“Court of miracles”, open to all notorious criminals of the Kingdom
by international law, and so effectively closed to the King’s police
that the latter were often obliged to ignore its borders in order to
carry out their duties. Condemned by the old law in the name of the
principle of asylum, the practice of pursuit was already the object
of vehement protests.

The abduction of the Duke of Enghien has remained one of the
most famous cases because of the feelings of revulsion and horror
which it inspired in France and in Furope when his execution at the
Chateau of Vincennes on March 21, 1804, was announced, shortly
after his abduction from the territory of Baden upon Napoleon’s
orders.

The abduction of Eichman on May 11, 1960, from the suburbs
of Buenos Aires, as well as the abduction of Argoud?! on February
25, 1963 from Munich, by unknown persons in both cases, are still
fresh in everyone’s mind.

These examples of past abductions show that they are most
often motivated by political reasons, the stronger nation violating the
territory of the weaker in order to obtain possession of the wanted
individual.

The purpose of this article is not to enumerate all the known
cases of abduction, past or contemporary, nor to intervene in pro-
ceedings which may still be pending, but to define, with the help of
the most significant examples, the principles of international law
which are applicable to the subject.

* Doctor of Law.
1 A particularly detailed study of this case was made by Mr. Poret, “L’exercice
de la puissance coercitive en territoire étranger”, Thesis, Paris, 1965.
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As intercourse between nations became more frequent, the prin-
ciple of international solidarity gave birth to the law of extradition,
which is the corollary of the right to asylum in a foreign country.
Thus, a person who has fled to another country can be brought back
to the jurisdiction of the country from which he has fled in various
ways: first, legally by virtue of regular extradition proceedings; or
illegally by irregular extradition proceedings, or, even more serious,
by an abduction on the territory of the state offering asylum, an
abduction which may be effected by agents of the state which wants
to try the person abducted, but also by agents of the state giving
asylum, perhaps even by private individuals, or with their collabora-
tion.

There are, in fact, few rules of international law which are so
well defined and at the same time so frequently violated as the one-
prohibiting abduction outside national territory.

It should be clearly understood that two fundamental principles
of international law are violated when an extra-territorial abduction
takes place: on one hand, the abduction violates the territorial
sovereignty of the state on whose territory the abduction is effected
and, on the other, it violates one of the fundamental rights of the
individual who has received asylum from the state whose sovereignty
is violated.

This article will therefore examine these two fundamental
aspects of international law which are involved in extra-territorial
abduction.

I
THE VIOLATION OF TERRITORIAL SOVEREIGNTY

In an analysis of the violation of the territorial sovereignty of a
state which takes place when an abduction is effected, and the
ensuing rights to compensation, there are two factors which must be
considered: the place and the agent of the action.

A. The place of ahduction

When studying the violation of territorial sovereignty, the situa-
tion leaves no room for controversy when the territory of the state
itself has been violated; complications appear when the illegal activi-
ties take place in zones of an international character.

I Violation of Territory

. . . Territorial sovereignty implies the exclusive right to exercise govern-
mental activities; this right carries with it a corresponding duty: the
obligation to protect within its territories the rights of other states, in
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particular their right to integrity and inviolability in time of peace and
in time of war, as well as the rights that each state can claim for its
nationals on foreign territory.2

...Independence in relation to a part of the globe is the right to
exercise the functions of state in that region to the exclusion of all other
states. Independence, understood in this sense, must be respected, in
principle, by other states. If it were otherwise, international order would
be disturbed. In principle, it is necessary that each state acts alone in
its sphere, that it acts freely but in conformity with the Rule of Law.?

Territorial sovereignty thus defined is therefore exclusive and
represents one of the most striking aspects of the independence of
the state.

International Law here equates the sphere of validity of a state’s legal
order with the sphere of its efficacity. The state territory here means, by
virtue of international law, the area in which the state can effectively
maintain its domination in a lasting manner, i.e., the area where the
organs of the legal order are in the process of constantly applying the
legal measures prescribed by this order. It is the principle of effectiveness
which applies here.

... The sphere of territorial validity of a state’s law is guaranteed by
international law in the following manner: states are obliged, by a norm
of general international law to refrain from all acts by which they would
encroach upon the sphere of territorial validity of the legal order of
another state; e.g., acts of compulsion of one state applied on the
territory of another, or individual or general rules prescribing acts of
compulsion to be applied on the territory of another state. The injured
state can consequently demand the abrogation of these rules and, in
appropriate cases, of the situation resulting from their application.

... This obligation on states to respect the sphere of territorial validity
of the legal order of other states, an obligation decreed by international
law, is the basis of the right of each state to require that all other states
should refrain from similar violations of the sphere of territorial validity
of its own established order. This right of states is called ‘territorial
sovereignty’, and a state, referred to in its relationships with the territory
subject to its sovereignty, is called the ‘territorial state’.4

2 These precedents were established by the decision of the Permanent Court of
Arbitration of April 4, 1928 in litigation between the United States and the
Netherlands relating to sovereignty on Palmas Island or Miangos. The Court
also established the principle according to which a state can be called to
account for a deed contrary to international law which occurs on the territory
of the state (Text in the Revue Générale de Droit International Public, 1935).
3 J. Basdevant, “L’intervention anglo-italo-allemande au Vénézuela”, Revue
Générale de Droit International Public, 1904, p. 388.

¢ Kelsen, Théorie générale du Droit international, Recueil des Cours de I’Aca-
démie de Droit international, 1932, IV, pp. 192 to 209.
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This principle was established at the end of the Middle Ages,
and legal theory has since declared illegal the arrest of an:individual
which is effected by violence on foreign territory. In 1773, Vattel
wrote:

Not only must the territory of others not be violated, it is in addition
necessary to respect it and to refrain from all acts contrary to the laws
of the sovereign, for a foreign nation cannot claim any rights there. One
cannot therefore, without causing injury to a state, enter its territory
armed in order to pursue an offender and abduct him. It constitutes both
an infringement of the security of the state and offends the right of
sovereignty, or of supreme authority, which belongs to the sovereign.
It is called violation of territory, and nothing is more universally
recognized as an offence which must be vigorously repulsed by every
state which does not want to be oppressed.’

A state does not, therefore, have the right to send its troops,
police force or men in arms into a foreign territory, or to commit an
administrative or judicial act in a foreign state, but neighbouring
states very often give each other this authority by means of a treaty,
and thus derogations from the principle of irregularity arise.

For example, states accord each other mutual assistance for the
repression of military offences and forestry or customs offences.
There is also by treaty a right of pursuit between friendly states or
states united by special bonds (Swiss cantons, German states, France
and Monaco), or when a relationship of subordination exists between
states.

According to certain writers, the right of pursuit exists in
customary law and examples are to be found in the practice of the
United States on its northern and southern frontiers, as well as in
South-East Asia during the Korean war and in South Vietnam. It
was also the practice of France and Great Britain during the periods
of colonization and decolonization. However, this practice of pursuit
overland, that is sometimes equalled with the right of maritime pur-
suit, meets with the hostility of the sheltering states, as well as doubt
on the part of the pursuing state, and it does not seem that the two
concepts can be equated for the simple reason that the right of
pursuit on the high seas takes place in an international zone, outside
the sovereignty of any state, and ceases “as soon as the ship enters
the territorial waters of the country to which it belongs or those of a
third power”.%

 Le Droit des Gens, ou Principes de la loi naturelle appliqués & Ia conduite
et aux affaires des Nations et des Souverains, 1773, book II, p. 295, No. 93.
8 Article 23 of the Geneva Convention of April 29, 1958, on the high seas.
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I1. Zones of an international Character

Abductions effected on the territory of a foreign state can be
compared to abductions effected in a zone having an international
character, of which the following are a few examples. The abduction
of Mr. Ben Bella, whose aeroplane was intercepted over the high
seas while in transit between Tunisia and Morocco in order to avoid
flying over Algeria which was then under French rule, is still fresh
in everyone’s memory. Mr. Ben Bella and his companions were taken
into captivity in France.

Captain Curutchet, the OAS leader sought by France, had left
Switzerland by plane for Uruguay and had called at Rome. In this
city, the French Embassy is said to have provided him with a
passport and paid for his trip. Curutchet refused to take a flight
calling at Dakar because of the friendly relations which existed
between France and Senegal, but he was assured by an Italian official
that in an Alitalia plane he would be under the protection of Italy
and that, in any case, the French authorities had given their
agreement. However, when the aeroplane landed at Dakar on No-
vember 29, 1963, seven Senegalese policemen boarded the airplane
under the command of a French lieutenant (there was a number
of French officers in the armies and police forces of certain franco-
phone states of Africa) and Curutchet was arrested in spite of the
vigorous protests of the Italian captain of the aeroplane and of the
Alitalia representative. During his trial, Curutchet repeatedly pro-
tested against the conditions in which he was arrested. His lawyers
requested the examining magistrate to send international rogatory
commissions to Senegal and to Italy in order to try to throw some
light on this about-turn of the French authorities. In addition,
Curutchet’s wife submitted the matter to the Italian authorities in
order to persuade them to protest to the French government against
what she declared to be a violation of territorial sovereignty. Curut-
chet was sentenced to a term of life imprisonment.”

A similar sitbation arose on October 29, 1966, when the
Ghanaian authorities arrested the Guinean delegation to the Con-
ference of the O.A.U., consisting of 19 persons including the Gui-
nean Minister of Foreign Affairs, and fourteen Guinean students,
when the aeroplane which was taking them to Addis Ababa stopped
at Accra. The Accra Government stated that the Guineans “will only
be freed if Guinea frees the Ghanaians illegally detained in that
country. The Ghanaian Government has been compelled to take
these measures in order to obtain satisfaction from a country which
has shown a total disregard for international customs.” Numerous
forms of pressure were brought to bear on the two countries con-

7 Guardian, December 20, 1963. Le Monde, May 6, 1964,
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cerned; Guinea agreed to allow those Ghanaians who expressly re-
quested it to leave its territory, and on November 5 the Government
of Ghana agreed to free the nineteen members of the Guinean mis-
sion. There was however no news of the fourteen Guinean students
detained in Accra.™

Two days after the abduction just described, on October 31, a
similar procedure took place at Prague on board an aeroplane of
the Soviet company Aeroflot: Mr. V. J. Kazan, an American citizen,

- was discreetly removed by the police while on his way to Paris from
Moscow where he had attended a congress. The aeroplane was
originally scheduled to fly direct from Moscow to Paris but, ac-
cording to the Czech authorities, was compelled to land in Prague
for technical reasons. The Czech police identified the man in ques-
tion as Vladimir Komarek, of Czech origin, who had been accused
in Prague in 1963 of high treason, espionage and attempted as-
sassination.

Mrs. Helene-Véra Pouillon was arrested on Monday, April 27,
1964, in the railway station of Geneva-Cornavin in the area set
aside for passport control between France and Geneva where the
French customs officers enjoy the privilege of extraterritoriality.
Mrs. Pouillon was accompanying a person leaving for France and
was recognized by the border police on the station platform,
questioned and asked to board the train, then taken to Bellegarde.
A French arrest warrant had, in fact, been issued for Mrs. Pouillon
for having helped her husband to escape in the night of December
8-9, 1963, while he was detained in a clinic. The Federal Depart-
ment of Justice and the police of Berne were of the opinion that the
arrest of Mrs. Pouillon by the French police had been effected in
circumstances incompatible with the Franco-Swiss Convention of
1960, which deals with police control in juxtaposed customs offices.
According to the Swiss authorities, the French police can only make
an arrest at Geneva Railway Station on the departure platform for
France subject to two conditions: 1. that the person apprehended is
about to leave for France; 2. that the person is guilty of an offence
against French customs regulations. The Swiss were of the opinion
that neither of these conditions applied to Mrs. Pouillon, since she
went onto the station platform in order to accompany a person
leaving for France. Mrs. Pouillon was released after three weeks’
detention.®

On November 17, 1964, an incident known as the “Diplomatic
Trunk”, took place at Rome airport. Two secretaries of the Egyptian
Embassy appeared at the airport with a case from the UAR. -

™ See The Times and Guardian from October 31 to November 7, 1966,
8 Le Monde, April 29, May 2, 5, 10-11, 12, 17-18, 1964.




ABDUCTIONS OUTSIDE NATIONAL TERRITORY 249

Embassy in Rome, destined for the Egyptian Ministry of Foreign
Affairs. A customs officer heard moans coming from this “diplomatic
trunk” and, assisted by a policeman, wanted to open it. The embassy
secretaries pushed them aside and fled aboard the lorry in which
they had arrived. They were pursued and caught, while the case,
which they had tried to dispose of, was found in a bush. Inside, a
drugged man was discovered, bound and gagged, of Israeli nationality
and probably a secret single, double, or even triple agent.®

Ttalian justice has had to deal with the arrest of foreigners,
effected on a foreign boat on the high seas or in port.'°

At the beginning of the century, Germano-Brazilian relations
were affected by the search conducted in a Brazilian port for a sailor
who had deserted from the German gunboat “Panther”, in violation
of the very simple extradition procedure in force between many
nations for cases of desertion by sailors.!*

On July 23, 1963, at Nogales, a small city situated partly in
American territory (Arizona) and partly in Mexican territory (Sonora
state), the sheriff of the American township was on the Mexican side
of the street when he noticed an outlaw, Jesus Garcia, a Mexican
citizen, on the other side and therefore in American territory; he
rushed towards him, accompanied by an American. Garcia started
to run towards the Mexican side of Nogales, but just as he was about
to reach it, a man who was running towards him, but in Mexican
territory, struck him so violently that the outlaw was knocked un-
conscious and fell with his head on the Mexican side of the street
and the rest of his body on the American side. The American sheriff,
assisted by two American citizens, pulled him by the feet, brought
him completely over to American soil and placed him under arrest.’?

For the sake of brevity, these cases of abduction on the high
seas, in a port, an ajrport, an international station or on a border,
will be equated with the “classic” abductions effected on the territory
of a foreign state.

111. Jurisprudence

Jurisprudence has acknowledged and sanctioned the illegality
of such abductions. One of the most significant cases, although it
necessitated a reasoning a contrario, was the decision of the Per-
manent Court of Arbitration of the Hague of February 24, 1911,

% Le Monde, November 19, 1964,

10 drresto di Stranieri eseguito su nave straniera e diritto di inseguimento,
C. de Vincentiis, Rivista di Diritto Processuale Penale, IV, No. 2, 1957.

11 Brazilian Official Gazette of Japuary 10, 1906, p. 159 et seq.

12 Moore, 4 Digest of International Law, Volume II, p. 380. This affair could
be compared with the unfortunate incidents which took place on the Berlin
Wall.




250 DANIEL MARCHAND

which was the result of a compromise between the government of
the French Republic and the government of his Britannic Majesty on
the subject of the Savarkar affair.13

By a letter dated June 29, 1910, the chief of the Metropolitan
Police of London informed the Director of the Criminal Investigation
Department in Paris that the British Indian subject Vinayak Damo-
dar Savarkar was being sent to India to stand trial for assassination
(for abetment of ‘murder, etc., but in reality for a political offence)
and that he would be on board the vessel “Morea” calling at Mar-
seille on July 7 or 8. Following this letter, the Minister of the In-
terior, by a telegram dated July 4, 1910, alerted the Prefect of the
Bouches du Rhone that the British police were sending Savarkar to
India aboard the “SS Morea”; this telegram mentioned that “Certain
Hindu revolutionaries at present on the continent could take advan-
tage of this opportunity to facilitate the escape of this foreigner”, and
the Prefect was urged “to take the appropriate precautions in order to
foil any such attempt”. On July 7, the “Morea” arrived at Marseille;
the next day, Savarkar, almost naked, climbed out of a porthole of
the ship, jumped into the sea and swam to the quay; at the same
moment, some people on board ran down the gangway, gesticulating,
in order to pursue him. In addition, many people who were on the
quay started to shout “stop him”; a sergeant of the French military
police immediately gave chase, caught the fugitive after a chase of
about 500 metres and arrested him. A member of the ship’s crew
and two Indian policemen who arrived after Savarkar’s arrest helped
the sergeant, who was still holding Savarkar, to bring the fugitive
back to the ship’s gangway. The entire incident lasted only a few
minutes.

The Court found that the sergeant who had made the arrest
was aware of Savarkar’s presence on board the ship and that, like all
French agents and police, he had instructions to prevent all Hindus
who were not in possession of a ticket from boarding the ship. It
was not a case where deception or violence had to be employed in
order to take possession of a person who had taken refuge on foreign
territory. There was nothing in the arrest, the delivery and the
transportation of Savarkar to India to violate French sovereignty.
For these reasons, the Court of Arbitration decided that the govern-
ment of his Britannic Majesty was not obliged to return the man
Vinayak Damodar Savarkar to the Government of the French
Republic.

This decision is extremely significant for two reasons: first,
because it implies a contrario that if there had been deception in-
fringing French sovereignty the government of his Britannic Majesty

13 Robin, “Un différend franco-anglais devant la Cour d’Arbitrage”, Revue
générale de Droit international public, 1911, pp. 303 et seq.
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would have been obliged to return Savarkar to the Government of
the French Republic; secondly, because it deals only with the alleged
violation of French sovereignty and at no time considers the right
of asylum that Savarkar might have acquired by setting foot on
French territory. (It is this aspect of the problem that will be
examined in Part IL)

The different types of violation of the territorial sovereignty of
a state, even when they are complicated by elements of an inter-
national character, must be distinguished since they have differing
consequences in international law, depending upon the position of
the person effecting the abduction and the circumstances in which it
took place.

B. The agent effecting the abduction and the attendant circum-
stances

I. The Agent Effecting the Abduction

It is necessary to distinguish between the acts of agents of the
state and those of private individuals. Abductions effected by agents
of the state — agents of the central government, of decentralized
bodies ** or of superior or subordinate authorities * — necessarily
involve the international responsibility of the state, but actions
carried out by simple private individuals tend to be controversial.
The most distinctive example of such a situation is obviously the
abduction of Adolf Eichmann on May 11, 1960 in a suburb of
Buenos-Aires. A refugee in South America since 1950, the Nazi
criminal was discovered in August 1959. On the evening of May 11,
1960. Eichmann, returning home from work, got off a bus; a car,
apparently in trouble, was stationary in the road that he had to take
in order to get home. As he was passing it, he was seized, over-
powered and driven away in the direction of a house owned by a
Zionist organization in the suburbs of Buenos-Aires.. Eichmann was
drugged and taken to Israel in an El AL airplane which had landed
a few days earlier at Buenos-Aires with the Israeli delegation that had
been invited to attend the celebrations of the 150th anniversary of Ar-
gentine independence. Mr. Ben Gurion, the Prime Minister of Israel,
stated in Parliament on May 23 that Eichmann was in the hands of

14 See Tribunal correctionnel of Avesnes, Jolis case for acts committed by the
gamekeeper. July 22, 1933, Sirey 1934, II, p. 105.

15 “The responsibility of the foreign state is involved, even if the act is the
deed of subordinate agents, with or without the mandate of their superior.”
Franco-Swiss Conciliation Commission meeting in 1955 to examine the
problem of the violation of Swiss territorial sovereignty by agents of the
French tax authorities, See Mme Bastid in Annuaire francais de Droit inter-
national, 1956, pp. 436 to 440 and Gazette de Lausanne, November 25, 1955.
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the judicial authorities. The Israeli Prime Minister then declared that
the former SS Colonel had been discovered on Argentine territory
“by a group of Israeli volunteers”; he added that “the volunteer
group has therefore removed Eichmann from Argentina with his full
agreement . . . If the volunteer group has violated Argentine law, the
government of Israel would like to express its deepest regrets in this
matter”.18

In 1911, the Permanent Court of Arbitration of the Hague had
pronounced a decision in the Blair case which raised the question of
abductions effected by simple private individuals”: following a
fraudulent bankruptcy in Great Britain, Blair fled to the USA where
a private detective, assisted by American police, arrested Blair and
transported him to Great Britain, The British government announced
that as soon as it had been aware of the facts, an investigation had
been conducted, resulting in an order to release Blair and to escort
him to the place where he had been arrested at the expense of his
Majesty. But it was out of pure courtesy that the British government
acted in this manner.

A decision of the Supreme Court of Iowa 8 reflects traditional
jurisprudence according to which an arrest made by private persons
is not in the strict sense a violation of international law, although
the person responsible can be prosecuted by the state in which the
arrest took place.

II. The Circumstances of the Abduction

There are circumstances which play an important role in the
matter in that they transform the character of an arrest; they render
it illegal when force majeure can be established or when an error has
been committed as to the person arrested; on the other hand, they
render it “legal” when agents of the sheltering state have participated
in the arrest of the individual.

a) Force majeure

The interested state has often been known to release an in-
dividual apprehended as the result of, for example, a shipwreck. In
this respect, the decision of the consuls of the 18 Frimaire VIII
regarding Englishmen shipwrecked at Calais can be quoted: “They
were not provided for in any of the cases anticipated by the laws
relating to émigrés and . . . it is outside the scope of the law of civi-
lized nations to take advantage of the mishap of a shipwreck in order

18 Le Monde, June 8, 1960.
17 Revue Générale de Droit International Public, Volume 18, 1911, p. 349.
18 State v. Ross, 21 Iowa 467.

i
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to hand over, even to the righteous wrath of the law, unfortunate
survivors of the waves”.1®

A decision to the same effect was pronounced in 1832 in the
case of the Carlo Alberto, chartered by the Duchess of Berry at
Leghorn to transport royalist conspirators, and which had to put into
La Ciotat (France) following serious damage to the boiler. It was at
this point that the conspirators were arrested.

b) Error

The delivery by error of a criminal in flight by one state to
another, is also an influencing factor. It is then a case of irregular
extradition and the individual must be returned to the country in
which he was arrested.

The Lamirande case in 1867 is a striking example: Lamirande,
a cashier in the Poitiers branch of the Banque de France, was arrested
in Canada and extradited for fraud, but while the extradition pro-
ceedings were pending, Lamirande commenced proceedings in
Canada which resulted in a decision that the charges made against
him were not covered in the extradition treaty in force. He was
nevertheless returned to France. Her Majesty’s government then
informed the French government of the error which had vitiated the
extradition proceedings and requested that Lamirande be returned
to Canada; however, while diplomatic discussions were in progress,
Lamirande himself formally waived his right to take advantage of a
decision which would allow him to return to Canada.2®

There is also the Keyes case of 1901: a British officer named
Keyes had been killed in Nigeria by French citizens who then fled to
French territory. The fugitives were handed over to the Nigerian
authorities by a French officer who seemed to have forgotten that
-nationals of the extraditing country cannot be extradited. His
Majesty’s government returned the criminals to the French autho-
rities.2

Finally, it should be recalled that the Savarkar case, where the
error would have been committed by the French sergeant in the
performance of his duty, was not upheld by the Arbitration Court
of the Hague.2?

19 “Pies arrestations en cas de venue involontaire sur le territoire”, Maurice
Travers, 1917, Revue de Droit International Privé, pp. 627 ff.

20 Paul O’Higgins, “Unlawful Seizure and Irregular Extradition”, British Year-
book of International Law, 1960, pp. 279 ff.

2t P, Leboucq, De lerreur sur la nationalité des extradés, Clunet 1903, pp.
271 ff, in particular p. 283.

22 “All those who took part in the incident did so in good faith with no thought
of circumventing the law”, op. cit.
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¢) Agents of the Sheltering State Participating in the Abduction

When the sheltering state agrees to the arrest, as well as when
the agents of the sheltering state participate in an irregular arrest,
there is no breach of international law, as was decided by the Ar-
bitration Court of the Hague in the Savarkar case.?

C. Reparations

The violation of the territorial sovereignty of a state and the
resulting responsibility entail the obligation to make redress, as
affirmed by legal text book writers 2 and international jurisprudence,
when the elements necessary for legal responsibility are present.

Thus, the Permanent Court of International Justice stated:
“Reparation is the corollary of the violation of an obligation arising
out of an agreement between states. Therefore, when there is
violation of an agreement between states, the obligation of repara~
tion is the necessary corollary.” 2* Likewise, in the Corfu Channel
case, the International Court of Justice concluded: “If the answer to
the question: is Albania responsible according to international law?
is in the affirmative, it follows that reparation is due.” 26

In the Chorzow case, the Permanent Court of International
Justice affirmed that the essential principle which follows from the
very notion of an illicit act is that the reparation must, as far as
possible, efface all the consequences of the illicit act and re-establish
the state which would have been likely to exist if the said act had
not been committed.?” The principle is therefore one of restitutio
in integrum; in cases of violation of territorial sovereignty, the
application of this principle consists in physical restitution, i.e., the
return of the victim of the abduction to the state in which he would
have been likely to be present if the illicit act had not been com-
mitted.

Therefore, in the Savarkar case, the Court ruled that his
Majesty’s government was not “obliged to restore the man Vinayak
Damodar Savarkar to the government of the French Republic” be-

23 “Since the conduct of the sergeant was not repudiated by his superiors be-
fore the morning of July 9, i.e., before the departure of the “Morea” from
Marseilles, the British agents naturally had cause to believe that the sergeant
had acted in accordance with their instructions or that his conduct had been
approved.”

24 See for example: International Law, a Treatise, L. Oppenheim, 8th edition
by H. Lauterpacht, 1954, par. 150.

25 Decision No. 13, Permanent Court of International Justice: Report, Series
A, no. 17, p. 47, Chorzow Case.

26 Judgment of December 15, 1949, Reports of Judgments, Advisory Opinions
and Orders of the International Court of Justice, 1949, pp. 244-265. Chung,
1l Yung, Legal Problems Involved in the Corfu Channel Incident, Geneva,
1959.

27 Op. cit., p. 47.
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cause there had not been any deception on the part of a British agent
on French territory. It is therefore easy to deduce by a contrario
reasoning that if the English agents had acted in such a manner as
to violate French territorial sovereignty the Court would have ordered
the release of Savarkar and his restitution to the French authorities.

Diplomatic practice follows this principle; thus, the Swiss
government, in a note dated April 1, 1935, protested forcefully
against the abduction of the reporter Berthold Jakob on Swiss terri-
tory on March 9, effected with the collaboration of the German
authorities, and demanded the immediate return of the victim; the
demand was complied with.2® Likewise, the French Police Super-
intendent, Schnoeblé, who had been invited to Germany, was arrested
by the German police on April 20, 1887, as he crossed the frontier
between France and the Moselle, which was then under German
sovereignty, and was imprisoned at Metz. Prince Bismarck, by a letter
dated April 28, 1887, to the French Ambassador at Berlin, denied
any violation of French sovereignty because it was not established
that he had been arrested in France, but on the strength of the safe-
conduct that was constituted by the letter of invitation it was in-
dicated that Schnoeblé would be released; his release followed on
April 30.2°

Domestic jurisprudence has also been to the same effect. As
an example, the following quotation is taken from the case of Jolis 3°:
“The depositions made (against Jolis) by French agents in a foreign
country can have no legal effect and are absolutely void... this
nullity being a matter of public policy, judicial notice must be taken
of it by the court. There is therefore cause to annul the proceedings . ..
beginning with the depositions of July 10, 1933, particularly the
remand in custody and the order of transfer to the Criminal Court;
the court orders the immediate release of the man Jolis . . .”

If the restitution of matters to the pre-existing state of affairs
is not possible, reparation may consist of an indemnity. This in-
demnity can be accorded as the principal reparation or as comple-
mentary reparation when the illicit coercive action has cansed
damage of a physical or material nature or the death of the victim.

A characteristic example is supplied by the Brignan case 3
following the murder of the game-beater on the Franco-German
border by a German agent, the German government offered an

28 Ch. Roussean, L'indépendance de I'Etat, Recueil des cours de I’Académie de
Droit international, 1948, II.

2 Questions de droit relatives a Ulincident franco-allemand de Pagny-sur-
Moselle Clunet, 1887.

30 Tribunal correctionnel of Avesnes, July 22, 1933, op. cit.

31 Baron F. de Holzendorff, Les incidents de Pagny et de Schmirck & Ia front-
iere franco-allemande”, Revue de Droit international et de Législation com-
parée, Volume XX, 1888, p. 217.
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indemnity of 50,000 francs (1887 value) in settlement, the entire
amount going to Brignon’s widow.

But abductions outside national territory also injure the state
in its honour, its dignity, its prestige; these damages call for repa-
ration of a moral nature, which is known as satisfaction.

II. Satisfaction

Satisfaction takes the form of an autonomous institution, being
different from penal sanctions which are unknown in international
law, and from purely material reparation. Satisfaction can be ren-
dered according to two methods, each having a specific purpose:
the first, by process of international law, restores the pride of the
injured state; the second, by measures of an internal nature, is in-
tended, in addition, to avoid the recurrence of a similar act.

a) The Procedures of International Law

These are excuse, regrets, apology and judicial pronouncement
of the law.

The Eichmann case, during which the Israeli government
constantly endeavoured to identify the expression of regrets with
reparation, certainly represents the most outstanding example in
this respect. The Security Council, when seised of the case, adopted
a resolution on June 23, 1960, of which point 2 “requests the
Isracli government to assure an adequate reparation in conformity
with the United Nations Charter and the norms of international
law”.32 In fact, on June 3, the government of Tel Aviv replied to
the Argentine request for an explanation of June 1, that if “the
group of volunteers had violated the laws of Argentina, the Govern-
ment of Israel would like to express its profoundest regrets in this
matter”.38

Mrs. Golda Meir, Israeli Minister of Foreign Affairs, repre-
senting her government at the Security Council, considered that the
regrets already expressed directly to the Argentine government, and
again expressed before the Council, constituted an adequate re-
paration.®* This was the point of view consistently maintained by
Israel until relations between the two countries in question
deteriorated and the Argentine government declared the Israeli am-
bassador at Buenos Aires persona non grata. Then, without warning,
the affair ended suddenly following a brief communiqué published
simultaneously in both capitals, and that incident was considered
to be closed, thereby adding to the confusion between reparation
and satisfaction.

82 United Nations Document: S/PV 868.
38 Le Monde, June 8, 1960, note published on June 6,
34 United Nations Document: S/PV 866, No. 45 and 46.
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Similarly, the establishment by an international political or
judicial body of the violation of the sovereignty of the state is a
measure of satisfaction.

During the proceedings before the Security Council on the
Eichmann affair, the representatives of the great western powers,
such as Mr. Cabot Lodge, declared: “The delegation of the United
States considers that there is adequate reparation in the fact that the
Council will have expressed its views in the resolution that it will
adopt.” 3%

The International Court of Justice was even more precise in the
Corfu Channel case: “By the actions of its man-of-war in Albanian
waters on November 12-13, 1946, during the course of negotiations,
the United Kingdom violated the sovereignty of the Albanian Re-
public. This declaration by the Court in itself constitutes an appro-
priate satisfaction.3®

b) Measures of a Domestic Nature

Measures of a domestic nature can also be intended to give
satisfaction to the wronged state while at the same time providing
for the non-recurrence of such acts. These measures are of an ad-
ministrative or penal nature.

Among administrative measures, disciplinary sanctions are the
most meaningful. So it was that, following search operations carried
out in Brazil by a patrol of the ‘“Panther” under orders of Captain
Count Saurma-Jeltsch for the purpose of finding a seaman deserter,
the former was relieved of his command as soon as an inquiry had
confirmed the facts. As far as penal sanctions are concerned, once
he was back in Germany, having already been relieved of his com-
mand, Count Saurma-Jeltsch was also brought before a court martial.

I
THE RIGHTS OF THE INDIVIDUAL

As soon as an individual, who through fear of losing his liberty
is fleeing from the authorities of his native country, touches the
territory of a third state, he has a right to asylum; this in no way
implies that the right of asylum is granted to him on this basis;
rather, he has the right to ask the state whose territory he has
reached for asylum 3. The state then has the right to grant asylum
or not; if it decides not to do so, the state expels the foreign national,
but nevertheless grants him the option of going to a state other

35 United Nations Document: S/PV 867.
36 Decision of the International Court of Justice, already cited.
37 See the Savarkar case, already cited in this respect.
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than the one which he left, so that he has the opportunity to renew
his request for asylum.

When asylum is granted to an individual by a third state, the
only means open to the state of origin of acquiring possession of
that individual in order to try him, is to make a regular application to
the state granting asylum for his extradition. Any other procedure,
particularly irregular extradition procedures and abductions, must
be declared contrary to the rules of international law.

Abductions outside the national territory of the abducting state,
principally involve individuals who have sought refuge outside
their country because of their political or religious convictions. In
effect, if an individual is wanted for an ordinary criminal offence,
the state which wants to apprehend him can have recourse to
proceedings, which are generally provided for this type of case by
international treaty or by domestic legislation, but which never cover
political offences.

The individual who has been irregularly apprehended by the
state which wants to try him, may have his rights defended by the
state on whose territory he was enjoying asylum, if that state pro-
tests, the main basis of its protest being against the violation of its
territory. But in the unfortunately numerous cases in which the
state does not act, the individual must seek whatever means of
redress, national and international, are available to him, in order
to enable him to demand the protection of a right which he possesses
in his capacity as an individual and which is intended to safeguard
his liberty, i.e. the right of asylum.

It is therefore necessary to consider the position of the in-
dividual who enjoys asylum on foreign territory, as well as the
manner in which he can be deprived of it, i.e., extradition, before
examining the forms of redress available to him when, as the result
of an abduction on the territory of the state according him asylum,
his fundamental right to liberty is endangered.

A. The Right of asylum and extradition
1.  Asylum

Certain writers, diverging from the traditional concepts of
international law, consider that any system intended to safeguard
human rights on the international level would be incomplete without
the right of the individual to seck and to obtain asylum, because it
represents the only effective means for the protection of the indi-
vidual against the attacks of his own government.38

3% See especially: Manuel R. Garcia-Mora, International Law and Asylum as a
Human Right, Washington 1956.
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The international practice of states is to grant asylum to a
foreigner whose life or liberty is in danger or who is afraid of being
persecuted because of his race, his religion, his nationality, his poli-
tical opinions, etc. But no foreigner has a right to asylum, either
in international law or in national law; the state is sovereign in the
evaluation of the factors which move it to grant or to refuse asylum.3®

The person who enjoys asylum in foreign territory is in general
called “refugee” when he is not protected de facto by his state of
origin; he can also be “stateless” when he is not protected de jure
by any state.

From 1921, the League of Nations concerned itself with the
international protection of refugees by naming Mr. Nansen to the
post of High Commissioner for Refugees for the purpose of aiding
and assisting the resettlement of a million and a half Russians who,
following the Revolution and Counter-Revolution in their country,
found themselves outside the frontiers of their fatherland and could
not or would not return there.4

In 1951, the United Nations High Commision for Refugees
was created for the purpose of assuming “the function of providing
international protection, under the auspices of the United Nations,
to refugees who fall within the scope of the present statute and of
seeking permanent solutions for problems of refugees...” (Ar-
ticle 1 of the Statute)

On July 28, 1951, a Convention relating to the status of
refugees was adopted. Articles 31 to 33 deal with the principle of
non-expulsion and, more particularly, Article 32 stipulates that a
refugee, finding himself regularly on the territory of a contracting
state, will be expelled only for reasons of national security or of law
and order. The expulsion may take place only in execution of a
decision reached in accordance with the procedure provided for
by law and the contracting states undertake to accord such a refugee
a reasonable delay in order to allow him to find a way of being
regularly admitted to another country. Article 35 gives authority
to the High Commission to supervise the application of the pro-
visions of this Convention.

Today, the principle of the non-expulsion of bona fide refugees
to countries where they would suffer persecution can be considered
as one of the customs of civilized countries.

There still remains, however, the difficulty of determining what

39 L, Koziebrodzki, Le droit d’asile, 1962. Me J. Rochette, The Right of
Asylum on France and L. J. Blom-Cooper, Right of Asylum in this Journal,
Vol. V, No. 1. (Summer 1964) pp. 127-140.

4 Forty years of international assistance to Refugees, United Nations High
Commissioner for Refugees.
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persons have the status of refugee.4* The case of Dr. Cort illustrates
the limitations of this concept: he was an American citizen, and had
been exempted from military service before leaving the United
States because of a tubercular infection. While he was residing in
Great Britain, the American authorities contacted him for the pur-
pose of a medical examination relating to his military service, but
Dr. Cort was convinced that the American government wanted to
extract from him evidence of his communist activities, as had been
done in the case of friends of Dr. Cort. Consequently, the doctor
refused to comply with the American request. The British authorities
then informed him that his residence permit would not be renewed
and that he must leave the country. The government was challenged
on this subject in the House of Commons, but it refused to grant
asylum to Cort, alleging that on the facts there was no case for the
granting of asylum. According to the government, it was not evident
that the United States would suppress the liberty of Dr. Cort be-
cause of his political opinions; Cort had therefore to leave Great
Britain and fearing to return to the United States, emigrated to
Czechoslovakia.*?

I1. Extradition

The sphere of the right of asylum has become progressively
restricted; it only exists now in its political form and, in this respect,
it is the counterpart of extradition, which is an act whereby a govern-
ment hands over an individual to the government of another state so
that he may be tried by its courts, or, if he has already been convicted,
so that he may serve the sentence which has been imposed upon him.

The first extradition agreement was signed in 1174 between
England and Scotland. Since then, a dense network of extradition
treaties between states has been built up. In addition, each state
has enacted legislation concerning extradition and designed to im-
plement the treaties, or be applied in the event of the silence or non-
existence of a treaty.

At the present time, all extradition treaties contain an express
clause excluding the extradition of political offenders. The inviolabi-
lity of asylum in foreign territory is an unconditional principle when

41 P, Weis, Le Statut international des réfugiés et apatrides, Journal de Droit
international, 1956, No. 1, pp. 5ff.

42 Harry Street, Freedom, the Individual and the Law, Penguin Books, pp.
263, 264.

13 However, it is a fact that, in violation of these treaties and legislation, i.e.,
without the individual benefitting from the guarantees that these instruments
accord him, it is common practice to hand over, at some point on the frontier,
offenders wanted by one state from another when these states enjoy good
relations, in order to avoid the onerous procedure of extradition. See, e.g.,
Home Secretary v O’'Brien (1923) A.C., p. 603 at 646 (H.L.).
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it is a matter of political offences.

The French Constitution of October 25, 1946, declares that
“any man persecuted because of his activity on behalf of liberty, has
the right to asylum on the territories of the Republic”. The French
law of March 10, 1927, specifying the conditions, the procedure
and the effects of extradition, stipulates in Article 5:

“Extradition is not granted:

1) when the individual who is the object of the request is a
French citizen or a protected person; the capacity of
citizen or protected person being assessed at the time of
the offence for which extradition is requested.

2) when the crime or offence is of a political nature or when
it is clear from the circumstances that the extradition is
requested for political reasons . ..” 45

An exception to the principle of non-extradition in political
matters exists within the British Commonwealth where extradition
is allowed even for political offences; this has resulted in extremely
unfortunate incidents, such as the case of Anthony Enahoro 46 who,
in 1963, after six months of legal debate and political controversy,
was extradited from Great Britain to Nigeria where he was sen-
tenced to imprisonment for 15 years for treason — in reality for a
political offence. Recently, the Ministers of Justice of the 22 Com-
monwealth countries met in London for the purpose of modifying
the Fugitive Offenders Act of 1881 in order to prevent the re-
currence of similar cases. It is therefore anticipated that the Law of
1881 will be brought into line with the law which governs extra-
dition for individuals not belonging to the Commonwealth countries.

It is also a generally accepted principle that a state does not
extradite its nationals. No further comment is necessary here, except
in cases where the state commits an error concerning the nationality
of the extradited individual.*” In this respect, the Keyes case of
1901 cited above is recalled (French fugitives handed over by a
French officer to the Nigerian authorities).*®

It is clear that the individual can only be tried for the offence,
covered by the extradition treaty, in respect of which he has been
extradited; the Supreme Court of Spain ruled accordingly in 1934:4

4 Phocion S. Papathanassion, L’extradition en matiére politique. Sirey, Paris
1954,

45 Official Gazette of the French Republic, March 11, 1927,

4 Chief A. Enahoro, Fugitive Offender, an Autobiography, London, 1965.
47 P. Leboucq, op. cit.

48 P, Leboucq, op. cit. p. 283.

4 Annual Digest of Public International Law Cases 1938-1940, Fiscal v.
Samper, case No. 152; see also E. D. Dickinson, Jurisdiction following seizure
or arrest in violation of International Law, American Journal of International
Law, Vol, 28, 1934.
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Atrticle 9 (of the extradition treaty between Spain and Portugal) stipulates
that the individuals handed over by virtue of the said convention must
not be tried for offences other than those which were the subject of the
extradition ... The crime in respect of which the sentence is imposed is
distinct from the one on which the extradition was based ... Therefore
the appellant cannot be convicted.

The problem of the classification of the crime must also be
considered. A case in point is the request to Holland for the extra-
dition of Kaiser Wilhelm II where he was a refugee, in accordance
with article 227 of the Treaty of Versailles, which stated that the
allied powers and their associates publicly accused William of
Hohenzollern, ex-Kaiser of Germany, of supreme injury to inter-
national morality and the inviolable authority of treaties, and which
resulted in the objection of jurists and of the Dutch government
that the charges against William II related to political matters and
consequently did not fall within the province of extradition.®

So far as social offences are concerned, i.e., those which are
directed against any kind of social organization and not only against
a specific state or form of government, almost all writers consider
that these offences are not political and that consequently their
perpetrators are liable to extradition.’ Applying these principles,
French jurisprudence has always refused to consider anarchist acts
as political offences and has dealt with them as common law crimes.
Similarly, most of the treaties concluded since 1858 have expressly
provided that attempts on the life of a foreign sovereign or the
members of his family do not have a political character. Individuals
guilty of such crimes do not raise serious difficulties and extradition
has been accorded by England to France (the case of the anarchist
Francois), by France to Italy (the Lucchessi case), by Switzerland
to Italy (the Rivolta case). Recent conventions provide that ter-
rorism and counterfeiting shall constitute offences against common
law even if the political intent of their perpetrators is established.®

The case of Dr. Soblen in 1962 illustrates the relationship which
exists between extradition, expulsion and the right of asylum.%®
Dr. Soblen had been found guilty in the United States of handing
over defence secrets to the Soviet Union and had been sentenced
to life imprisonment. He was released on bail between the trial
at first instance and appeal, and fled to Israel. The United States
then requested Israel to expel him and sent a sheriff to the state of
asylum to bring him back. He was abducted by force in Israel, placed

5 Phocion S. Papathanassiou, op. cit.

51 International Law Institute, Geneva 1892, Resolution, art. 4.

52 Juris-Classeur d’instruction criminelle: “De Pextradition”, Librairie de la
Cour de Cassation, Paris, 1950.

53 Harry Street, op. cit., pp. 265, 268,
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under American escort in an EL AL airplane en route for the United
States via London. Before arriving in Great Britain, he tried to
commit suicide. He was setiously wounded, and received permission
to be admitted to hospital, but was not granted asylum. By Aabeas
corpus proceedings, Soblen contested the decisions taken with regard
to him, and the case was taken to the House of Lords. It was also
discussed in the House of Commons, and it was decided that the
Home Office had a complete discretion in the matter. The latter
decided to respect the statu quo ante and handed over Soblen to
EL AL. Soblen committed suicide before arriving at the airport on
September 11, 1962.

A recent ruling by the Public Law Chamber of the Swiss Fed-
eral Court supplies an interesting detail:*

An offender extradited by Germany to Switzerland can only be re-
extradited by Switzerland to France with the consent of Germany; once
that consent has been granted, re-extradition to France becomes a normal
extradition procedure; the consent of the offender is not necessary, The
delinquent cannot contest his re-extradition to France by asserting: that
he had agreed to his extradition from Germany to Switzerland on con-
dition that he would be returned to the German authorities after the
termination of criminal proceedings in Switzerland; that the criminal
offences for which France requested his re-extradition were merely a
pretext for his prosecution for political offences,

It clearly follows that the individual is completely disregarded
in the international rules relating to matters of asylum and extra-
dition, which are left entirely to the sovereignty of the states con-
cerned. This situation is most regrettable.

But if the states are free to decide whether they will grant
asylum or extradition in relation to an individual they are neverthe-
less bound by the strict rules of international law, the violation of
which the individual can use to his advantage.

B. The remedies of the individual

I. The Possibility of Redress

The individual to whom asylum has been granted on the ter-
ritory of a third state and whose right is violated by agents of the
state of origin, or by any individual who effects his abduction, can
obtain reparation for the prejudice sustained: he must be restored to
his previous condition of liberty. This principle is not, however,
generally acknowledged on the ground that the individual is not a
subject of international law.

5¢ Gillette c¢. Ministére public fédéral, May 12, 1965, Journal des Tribunaux,
I, pp. 219, 220.
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National legislation has sometimes condoned illegality in this
field. Thus, for example, the Palestine Immigration Ordinance of
1941 imposed sanctions on any ship which illegally brought immi-
grants to Palestine, as well as on any person coming within its
jurisdiction by this means, “whether he came there voluntarily or
not”.%

The most outstanding example in this respect is the case of
Ker v. Illinois, in which the U.S. Supreme Court decided that “the
physical presence of the accused before the Court, no matter how
he came there, sufficed to validate the proceedings”.®

“The arrest of the accused, who claims to have regained French
territory only after deception intended to set a trap for him or to
facilitate his arrest, can be considered as regular only by reason of
the fact that it did not take place until several days after his arrival
in France, as if there had not been any coercion by the French
authorities in a foreign country.” Such is the more moderate decision
taken by the 3rd Court Martial of Paris on July 20, 1917.57

It seems to follow, therefore, from these citations, that the
individual is not competent to speak in the name of foreign
sovereignty and that the foreign state, as master of its sovereignty,
can make such concessions as it judges convenient, and thus ratify
all irregular acts. Its silence amounts at least to a presumption of
ratification.

Mauny writers have not, however, conceded this viewpoint and
“if the municipal courts have occasionally failed in this sphere to
affirm their readiness to enforce international law, they have done
so for reasons unconnected with the merits of the subject under
discussion. Their decisions thus cannot be said to affect the prin-
ciple . .. that an arrest in violation of international law can have no
legal effect.” 58

II. The Methods of Redress

It must be strongly stated that the individual whose right to
asylum has been violated, or who has been the victim of an irregular
extradition, can institute proceedings himself for the purpose of
having his rights and liberty restored to him, even in cases in which
the state whose sovereignty has been violated does not protest nor
takes sides with the victim.

55 Molvan v. Attorney-General for Palestine (1948), AC 35, Annual Digest of
Public International Law Cases, 1948, Case No. 37.

58 119 U.S. 436 (1886), cited by D. P, O’Connell, International Law, pp. 906 ff:
Tilegal Seizure of Persons on Foreign Territory.

57 Weisler ¢. Ministére Public, cited by M. Travers, op. cit.

58 Miss F. Morgenstern, “Jurisdiction in Seizures Affected in Violation of
Interpational Law™, British Year Book of International Law, 1952, p. 273-4.
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It is obvious that the only adequate reparation in the matter i
is the release of the individual, which involves giving him the op- i
portunity to return to the state in which he enjoyed asylum. !

a) Redress before National Courts |

1t is sufficient to cite a few decisions of different courts in order
to provide convincing examples of the validity of this method of ‘
redress. )

Thus, in the Jabouille case tried by the Bordeaux Court of I
Appeals on Februnary 3, 1904 5%, France applied to Spain for the i
extradition of Yabouille, but before the proceedings were concluded i
the latter had been handed over to the French Police. The Spanish
government did not protest against this irregular procedure and |
Jabouille complained to the Court about it. The latter decided that b
Jabouille “could be legally apprehended by the French authorities
only after extradition had been requested and obtained in the con- L
ditions provided for by international treaties or after his voluntary I
and spontaneous return to the country”. He was set free and ﬂ;‘
allowed 15 days to reach the frontier. W

The U.S. Supreme Court in the case of the United States v. |
Ferris 0, dealing with the subject of individuals of British nationality 1\‘{
accused of violating the Prohibition Act and arrested on a Panama- i
nian boat 270 miles from the United States coast, ruled that the arrest ¥
under review had been made outside the limits fixed by the treaty of |
1924 between the United States and Panama, that it was a pure \
case of agression and a violation of the treaty, that it must not N‘
therefore be sanctioned by a court and must not serve as the basis
for proceedings prejudicial to the defendants.®! I

“On the night of August 26, 1961, a party of six South African I
policemen crossed the border from the Republic of South Africa into m]‘
the neighbouring former British territory of Basutoland. There they I
entered a hut by force and overpowered Anderson Ganyile, a ,‘
political refugee from South Africa, and two other refugees. They I
took the three men forcibly and secretly across the border into "\\‘“
South Africa. There the men were kept in prison secretly and without “‘\\
trial for four and a half months. Ganyile smuggled a note out of W
prison. His whereabouts thus became known to his friends, who hy
began legal proceedings which led ultimately to the release of the Wi
three men.” ¥ The Ministry of Justice stated that: “As it had now L

50 Review of Private International Law, 1905, p. 704. i
80 Annual Digest of Public International Law Cases, 1927-1928, case No. 127. ‘
61 See also: U.S. Supreme Court in the Case of Cook v. United States, Annual
Digest 1931-32, case No. 1, also known as the case of the “Mazel Tov”. &
82 South African Incident: The Ganyile Case, International Commission of
TJurists, Geneva 1962. |
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been established that the arrest of Anderson Ganyile had taken
place within the border of Basutoland, the Attorney-General at
Grahamstown had decided not to proceed against Ganyile in the
preparatory examination of allegations of attempted murder and
incitement to murder.” €3

The decisions cited above do not give the full picture, and it
may be objected that in some instances legal theory %, jurisprudence
and even legislation, have not recognized this principle. It is argued,
however, and this argument can be supported by sound reasoning,
which fully supports the cases cited, that weight should no longer be
given to opinions based on the classic conception of international
law which only takes account of the states and their sovereignty.
At the present stage of its development international law indisputably
accords a place to the individual and to the rights which he possesses
by virtue of rules as firmly established as those relating to asylum
and extradition.

It is therefore the duty of national jurisdictions to extend their
protection to the individual who is brought before them in violation
of these rules of international law; if in the past they have failed in
this duty, it was for reasons extraneous to the proper administration
of justice, and very often, unfortunately, for political reasons.

In cases where the individual’s rights are not protected at the
national level, he must have recourse to an international tribunal;
not being subject to the requirements and.influences which could be
exerted on domestic courts, the latter should, with due impartiality,
be able to protect the freedom of the individual.

b) Redress before International Tribunals

Private individuals can evoke, before some of the more ad-
vanced international jurisdictions, ®® the illegal acts of which they
claim to be the victim, and it is to be expected that this practice will
extend to the entire body of international tribunals. These courts
will take over from defective national tribunals; it seems logical that
they shall be invoked only after the exhaustion of all domestic reme-
dies by the wronged individual. Their jurisprudence will be a guide
for domestic tribunals, and consequently this fundamental right to
liberty, which is guaranteed by asylum, will be protected by any
jurisdiction before which the individual may appear.

83 See also: The State (Quinn) v Ryan and others, Supreme Court of Ireland
(1963/118), in this Journal, Volume V1/2, p. 312.

64 See in particular M. Travers, op. cit.

65 American Center Court of Justice (1907-1917); Mixed arbitration tribunals
established by the peace treaties of 1919; Mixed arbitration tribunal charged
with settling the disputes arising from the problem of Upper Silesia; and
particularly bodies created by a number of specialized agencies of the United
Nations.
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The example of the European Court of Human Rights merits
study in this respect. The European Convention on Human Rights
affirms the existence for the benefit of the individual of a number
of fundamental rights on the international level. It institutes a
judicial system of international guarantee for the rights which it
recognizes. It is practically the first time that individual citizens have
had the possibility of direct access to a permanent international judi-
cial body.%8

A very large number of cases brought before the European
Commission of Human Rights deal with cases involving the right
of asylum and expulsion or extradition proceedings. This right is
not protected by the Convention and it is indirectly, by invoking
article 3, which prohibits inhuman treatment, that the question has
been raised. By a decision of October 6, 1962, the Human Rights
Commission conceded for the first time that the expulsion of a
foreigner to a specific country could constitute inhuman treatment.
This liberal position has been reaffirmed on various occasions (cases
1802-63, case 2143).

It may be asked whether the application of article 5 would not
lead to a similar result on more satisfactory legal grounds. Article 5
provides that:

(1) Everyone has the right to liberty and security of person. No one
shall be deprived of his liberty, save in the following cases and in
accordance with a procedure prescribed by law:

b) the lawful arrest or detention of a person ...

(5) Everyone who has been the victim of an arrest or detention in
contravention of the provisions of this Article shall have an enforceable
right to compensation.

From this it seems obvious that an individual abducted out-
side national tertitory, i.e. irregularly arrested, could appeal to the
European Commission of Human Rights, which could refer the
case to the Court, by analogy with what has been decided in the
cases cited above, either on the ground of inhuman treatment, or
by virtue of the provisions of Article 5 of the European Con-
vention.%7

66 See the Journal of the International Commission of Jurists, Spring-Summer
1958, Vol. I, No. 2, pp. 198 et seq., and Bulletin of the International Com-
mission of Jurists, No. 24, 1965, pp. 12 et seq., Karel Vasak, La Convention
Européenne des Droits de ' Homme, Paris, 1964,

%7 The compulsory jurisdiction of the Court applies to the same states as the
competence of the Commission in matters of “individual” appeals. These are
Austria, Belgium, Denmark, Federal Republic of Germany, Island, Ireland,
Luxembourg, the Netherlands, Norway, Sweden and the United Kingdom;
eleven states in all.
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The refusal to recognize the right of the individual to have
recourse to legal proceedings in respect of a violation of interna-
tional law, a fortiori when the wronged state does not protest,
is based on a classic conception of international law which gives
rise to a number of objections.

It is becoming increasingly evident that international law is not
only the law regulating the relations between states, but is a system
of law in which the individual is being accorded an increasing role.

Conclusion

Since the Middle Ages, legal theory and, progressively, juris-
prudence, have vigorously denounced violations of the territorial
sovereignty of a state when an abduction has been effected in defi-
ance of the rules of international law on asylum and extradition. A
principle so widely defended and expounded should have been long
since ensured against attack. However, the independence of the
states in the eyes of international law at the present stage of its
development is such that it is still common practice for even the
most advanced states to effect, shamelessly and openly, abductions
on the territory of foreign states, or to lend their support to such acts.

It is no less astonishing to read statements such as the ome
which was made in June 1966, at the time of writing this article:

General Ankrah, head of the National Liberation Council of Ghana,
declared yesterday that ex-President Nkrumah would be abducted if
necessary, but not executed (sic), and brought back to Ghana to be
tried ... "No matter where he may be, we can get him, we will do
it...se

Before such acts, classical international law defends the ter-
ritorial sovereignty of the state, and sanctions the violations to which
it has been subjected, by requiring that reparation and satisfaction
be accorded to the wronged state. The present stage in the develop-
ment of international law recognizes that, in the case of abductions
effected outside national territory, the rights of the individual can-
not be ignored and he must always have individual means of redress,
national or international, to enable him to ensure that his right to
liberty, a right guaranteed by asylum, is respected, even if the state
which granted him asylum does not take steps to protect him, being
in a position of inferiority vis-a-vis the aggressor state or simply
because it does not attach sufficient importance to the violation
which has been committed of its territory.

% British United Press, in the Guardian, June 20, 1966.




THE SUPREME COURT OF JUSTICE
OF CHILE
by
OsvALDO ILLANES BENITEZ *

Introduction

The basic structure of our country is that of a State under the
Rule of Law. To say this is not, of course, to make a mere assertion.
On the contrary, it establishes a concept of far-reaching scope in
the legal, social and economic fields. It encompasses all the aspects
of the life of man, so that, without hindrance, he can develop all
his faculties in a free society.

As soon as Chile became independent in the year 1810, it
began to implement principles designed to distinguish the three
Powers of the State, according to Montesquieu’s formulation. And
it gave to any Chilean citizen and to any foreigner residing in its
territory the freedoms that are essential to enable him to develop
his personality and attend to his material wellbeing.

If Chile had a strong government in the early years of in-
dependence, the object was to lead the nation along a new path of
order and liberty, which the people had not yet known and to which
they were not accustomed.

It is no easy task to guide a nation that has lived under a
colonial system towards the Rule of Law. The Chilean national hero,
Bernardo O’Higgins, bhad to strive mightily to teach the people
liberty and the legal order which is a part of it; and those who came
after him have had a similarly difficult task.

For this is a phenomenon that affects all the peoples that have
found themselves in the same situation. The important thing is that
there should not be much delay in starting along the new path.
Chile was fortunate in this respect. Perhaps it was influenced by the
Basque and Castillan populations which are predominant in the
country.

The Constitution
A number of eminent men contributed to the establishment
of the Chilean legal system. Two of them, Diego Portales and

* Chief Justice of the Supreme Court of Chile, Vice-President of the Inter-
national Commission of Jurists,
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Mariano Egana, drew up the Constitution with the assistance of
Andrés Bello. The latter also drafted the Civil Code with the
assistance of Manuel Mont. Gabriel Ocampo played a decisive role
in the formulation of the Commercial Code. The Penal Code was
modelled on that of Spain and influenced by a number of theories
formulated by Spanish writers. The principal contributors to the
Codes of Civil and Penal Procedure were Manuel Egidio Ballesteros,
Luis Barriga, Francisco Vargas Fontecilla, José Bernardo Lira and
Leopoldo Urrutia.

The Constitution, drawn up in the year 1833, was compara-
tively advanced for that time. It provided for a State under the Rule
of Law in Chile and clearly specified the respective attributions of
the public powers. So far as the Judiciary was concerned, although
it spoke only of the “Administration of Justice”, it was nevertheless
a true power of the State. The Constitution was amended in the
year 1925 and the term “Administration of Justice” was replaced
by “The Judicial Power”.

The independence of the courts of justice is clearly proclaimed
in article 80 of the Constitution, which states: “The power of judging
civil and criminal causes belongs exclusively to the tribunals
established by law. Neither the President of the Republic nor Con-
gress can in any case exercise judicial functions, remove pending
cases from one court to another, or revive terminated proceedings.”
In general, the independence of the three Powers is proclaimed by
article 4 of this fundamental charter: “No magistracy, or person,
or assembly of persons, not even under the pretext of extraordinary
circumstances, is empowered to assume any other authority or rights
than those that have been expressly conferred upon it by law. Every
act in contravention of this article is void.” Article 85 of the Consti-
tution lays down the irremovability of the judges, who remain in
office during good behaviour, and may only be deprived of their
post for a legally determined cause.

The legal system

A special law, the Organic Code of the Courts, determines the
organization and jurisdiction of the courts, with the object of
ensuring that the administration of justice is both speedy and
comprehensive throughout the territory of the Republic; no change
in the jurisdiction of the courts or in the number of their members
may be made except by virtue of a law (article 81 of the Consti-
tution).

The Organic Code of the Courts states the gualifications re-
quired for judges and the number of years that persons appointed
to the bench must have practised at the bar. Such appointments are
made from lists of three or five persons. The list of three is drawn
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up by the Supreme Court in respect of vacancies in the Courts of
Appeal and by the Courts of Appeal in respect of vacancies in the
various courts of first instance. It must include the senior judge
and two other judges, chosen by merit, of the courts inferior to that
in which there is a vacancy. For appointment of a judge of the
Court of Appeal of Santiago, the list may include one or two judges
of provincial Courts of Appeal, or another judge of equal rank with
them.

The list of five persons, which is the metnod used for ap-
pointing a judge of the Supreme Court, is drawn up by that same
Court. It consists of the two Senior Judges of the Courts of Appeal,
and three persons chosen by merit; the latter may include an advo-
cate who does not hold judicial office.

The following qualifications are required for membership of
the Supreme Court: (a) Chilean nationality by birth or naturaliza-
tion; (b) minimum age of 36 years; (c) the candidate must be a
qualified advocate, and (d) he must have practised at the bar for
15 years, or must have served as a judge for 8 years in a district
court, or for 6 years in a court of a provincial capital, or for 4 years
in a court of a town in which there is also a Court of Appeal, or for
two years as a judge of a Court of Appeal.

There are at present 13 Supreme Court judges, one of whom
is the President, elected by a majority vote.

The system established in Chile for the appointment of judges
is mixed — that is to say, the executive and the judiciary both in-
tervene. The President of the Republic designates one of the three
or one of the five. Under a reform now under way, any judge who
has been included in a three-name or a five-name list three times
will automatically be appointed.

The Supreme Court of Justice

Any proposed institution, whether of a legal or any other
character, goes through various vicissitudes before finally coming
into existence, and Chile’s Supreme Court of Justice was no ex-
ception. This court began, in the colonial period, as the “Royal
Assize” which in those days was a body primarily of a political
character. One could apply to it by means of the writs of “second
application” and “manifest injustice”, corresponding to some extent
to an appeal by way of cassation as now heard by the present Court.
Following the nation’s proclamation of independence in 1810 the
first act of the Government was to abolish the “ Royal Assize” and
replace it by the “Appellate Chamber”. Under the Regulations on
the Administration of Justice of October 14, 1811, a *“‘Supreme
Judicial Tribunal” ‘was created; its jurisdiction comprised “the
receipt, hearing and decision of appeals based on “manifest injustice”,
“second application” and other extraordinary remedies that may
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be available against the final decisions of the courts of the realm.
The jurisdiction formerly exercised by the “Royal Assize” was thus
perpetuated in this manner.

The Tribunal was composed of three professional judges
appointed by Congress. They remained in office “until such time as
this body is dissolved or subsequent events make a change necessary”.
The judges were addressed as “your Highness” when sitting as a
body or when in court. Otherwise they had no special position. Their
reward was “the gratitude of the country earned by their worthy
administration of justice”. Clearly, this state of affairs dated back
to colonial times.

Under the 1823 Constitution, this tribunal was re-named the
“Supreme Court of Justice”. Is was composed of four judges, one
President and the Procurator-General who were required to have the
same qualifications as a Minister of State, and in addition to have
practised at the bar for a period of 10 years.

This Court acted as a court of appeal in cases heard at first
instance by the Courts of Appeal. Under the Constitution, the
Supreme Court exercised directive, disciplinary and economic super-
vision over the courts and tribunals of the nation. Each judge of the
Court was also a conciliator in the capital; in other words, it was
provided that before a case could be brought before the courts of
first instance, it should be heard by the conciliators. This formality
has since been abolished because it delayed the course of justice.

The 1828 Constitution, which succeeded that of 1823, main-
tained the organization of the Supreme Court in its general outline.
Article 93 stated that the judicial power was vested in the Supreme
Court, Courts of Appeal and courts of first instance. The Supreme
Court consisted of five judges and one procurator; the number
of judges could be increased by Congress. The qualifications required
of a judge were Chilean nationality by birth or naturalization, not
less than 30 years of age and six years’ practice at the bar. Under this
Constitution, the Supreme Court had wider jurisdistion and was
seized by means of the application called the “prayer” (de suplicas).
Certain guarantees for citizens were also established through this
Court in relation to acts of judges, courts and the authorities. Some
human rights were already recognised by law at that time.

It should be mentioned that in the Fundamental Charter of
1828 the justices of the peace were conceived of as arbitrators or
conciliators — a need that is still felt today in many parts of the
country.

The 1833 Constitution did not substantially alter the organic
structure of the Supreme Court. On the contrary, it provided in one
of its transitional articles that, pending the enactment of the Law
on the Organization and Jurisdiction of the Courts and the Ad-
ministration of Justice, the existing system should remain in force.
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It laid down the fundamental rule, already embodied in the 1823 and
1828 Constitutions, that the Supreme Court ‘“exercises directive,
disciplinary and economic supervision over all the tribunals of the
Nation, in accordance with the law determining its organization and
jurisdiction”. The anticipated law was enacted in 1875 and today,
as already mentioned, bears the title “Organic Code of the Courts”.
During the period from 1833 to 1875 further laws, decrees, edicts
and various provisions of a procedural organizational character were
issued, including provisions of substantive law, as preparatory
elements for future codification.

A Decree-Law dated March 1837 was devoted to the appli-
cation for annullment, which today corresponds to the appeal by way
of cassation on procedural grounds. The object of such an application
was to set aside a decision by’ reason of procedural defects, on
grounds specified in the law. It was based on the provisions existing
at the time of the Royal Assize. The Courts of Appeal were em-
powered to hear appeals against a decision of a court of first instance,
and the Supreme Court to hear appeals against judgments of the
Courts of Appeal.

Appointments were made under the Law of December 30,
1842. The Council of State! presented the lists of three to the
President of the Republic. In establishing the lists, the Council of
State took as a basis two annual reports on the eligibilty of judicial
officers.

The Supreme Court was composed of seven members at the
time when the Law of 1875 was enacted. The President of the Court
was the senior member and held that function for one year. The
composition of the Court remained unchanged until the Code of
Civil Procedure was enacted, whereupon the number of judges was
raised to 10. The Court’s work had increased with the introduction
of appeals by way of cassation on both substantive and procedural
grounds. Law No. 3390 made a further change in the membership
of the Court, raising it to 13, one of whom was to be the President
of the Court, appointed by the President of the Republic from a list
of three drawn up by the whole Tribunal. He held office for 3 years
and could be re-elected. Decree Law No. 27 of 1924 reduced the
membership to 11. In order to have jurisdiction to hear appeals by
way of cassation on substantive grounds or in applications for a
re-trial, it provided that the full Court of a quorum of not less than
7 of its members must sit.

Law No. 5980 of 1937, which is the most recent legal provision
on this subject, raised the number of judges to 13, and provided for
operational purposes that the Court could be divided into two
Chambers each with 7 members; in order to carry out their functions,

1 The supreme administrative tribunal; cf. the French Conseil d’Etat.
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the Chambers were supplemented by advocates appointed to sit
for the hearing of certain actions. Because of the number and variety
of his responsibilities, the President does not as a general rule sit in
cither of the Chambers except in plenary sessions.

Jurisdiction of the Supreme Court

The jurisdiction of the present Supreme Court is varied. Its
most important functions include its powers as a court of cassation
and its jurisdiction over the constitutionality of laws enacted by the
Legislature. As a court of cassation it ensures uniformity of juris-
prudence on both procedural and substantive questions, through
appeals by way of cassation on procedural and substantive grounds
which today are dealt with together and decided in a single judgment.
It is clear that its decisions are not binding on the lower courts, as is
the case in France when a decision is reversed twice.

Where an appeal by way of cassation on procedural grounds is
allowed, for any of the reasons specified by law, and the result of the
case is thereby affected, the judgment is quashed and the case is
referred for decision to another court of equal rank with the court
appealed from that has not declined jurisdiction on the grounds of
its incompetence. The court may also set aside a decision of its own
motion, without any appeal having been entered, on the same
grounds as are specified in the law of procedure, where the Court
deems neécessary in order to ensure that justice is done.

Where appeal by way of cassation on substantive grounds,
based on a misapplication of substantive law, is allowed, and the
decision appealed against is thereby affected, the decision is quashed
and the Court of Cassation substitutes its own decision, in which
it settles the matter in issue through a correct application of the law.
Such an appeal may only be against a final judgment of a court of
second instance involving an amount of not less than 1000 escudos,
the value of a case being determined by the judge of first instance
before he delivers judgment. In the Chilean judicial system there are
only two instances apart from the Supreme Court — the first and the
second, consisting respectively of a one-man and a collegiate bench.
In this way, the highest court of the nation ensures uniformity in the
interpretation and application of the law, in regard to both procedure
and substantive law.

As regards the application on the ground of unconstitutionality
(inaplicabilidad in the Chilean Constitution) is purpose is — as it
implies — to declare inapplicable or unconstitutional a legal provision
that is inconsistent with a provision of the Constitution. But such an
application may be made only in individual cases which have been
brought before a court of the Republic, or which are on appeal to the
Supreme Court itself in matters falling within its jurisdiction.

An application on grounds of unconstitutionality may be made
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at any stage of a case without suspending the proceedings. When
such an application is made to the Supreme Court notice of the
application 1s given to the parties concerned and, regardless whether
or not they make any response, the Procurator of the Supreme Court
is heard.

It is consequently within the jurisdiction of the Supreme Court
to defend the Constitution of the State if the Legislature, in the
exercise of its law-making functions, exceeds its powers. It has been
proposed, in connection with proposed constitutional reforms, that
the application on grounds of unconstitutionality should be available
on an issue of principle and not only in individual cases before the
courts. This would spare the parties affected by the breach of a
constitutional provision from being obliged to invoke it in each case
being fought.

Under the Constitution, it is also within the jurisdiction of the
Supreme Court to decide those conflicts of jurisdiction arising
between political or administrative authorities and the courts of
justice that do not fall to be decided by the Senate (article 86,
para. 3).

The Organic Code of the Courts also entrusts certain other
matters to the Supreme Court. In addition to the application on
grounds of unconstitutionality, already mentioned above, which is
heard by the full bench of the Supreme Court with at least 9 members
sitting, it hears appeals from decisions relating to the indictment of
Senators or Deputies. A member of parliament cannot be indicted
without prior application to the appropriate Court of Appeal for a
finding that grounds for prosecution exist. The Court of Appeal, by
means of a duly motivated decision, determines whether or not there
are grounds for prosecuting a Deputy or Senator; and any appeal
from such decision is again heard by the full bench of the Supreme
Court. The same procedure is followed in proceedings for removal
from office of judges of the inferior or superior courts, which are
heard in the first instance respectively by the Court of Appeal or by
the President of the Supreme Court.

The full bench of the Supreme Court also has to decide on the
administrative, disciplinary and economic issues assigned to it by
law, and to advise the President of the Republic when its opinion is
sought on any point, relating to the administration of justice, of
which it does not otherwise have cognizance; it likewise decides
other matters expressly referred to it by special legislation. All such
matters have to be decided by the full bench.

Composition of the Supreme Court

At the present time the Supreme Court is divided into Cham-
bers, each of 7 members, for the purpose of dealing with certain
specified matters, in addition to appeals by way of cassation on
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procedural or substantive grounds from decisions of the Courts of
Appeal or from arbitration appeal tribunals. These Chambers also
deal with questions relating to the admissibility or inadmissibility of
appeals by way of cassation and of applications for the review of
orders for the execution of judgments. They also act as a court of
appeal in criminal prosecutions or civil proceedings brought against
one or more judges or procurators of the Courts of Appeal with the
object of establishing their liability for acts committed in the
execution of their duty, and in cases relating to prize, extradition
and other matters-that have to be settled in accordance with inter-
national law.

The above-mentioned Chambers also have jurisdiction to hear
complaints against members of the Courts of Appeal. Such com-
plaints are designed to rectify any abuse or error of the judges in
reaching a decision, which, by reason of the lack of malicious intent,
does not amount to a punishable offence. In other words, such com-
plaints are designed solely to ensure the proper conduct of judges.
If the latter have exposed themselves to action it must be taken by
the full court.

Each of the Chambers likewise has jurisdiction to hear appeals
against decisions granting or refusing a writ of amparo in respect of
persons who have been arrested or imprisoned without legal cause or
justification. This petition in the nature of habeas corpus is provided
for in the Constitution and governed by the Code of Penal Procedure.
Today the Supreme Court is divided into two Chambers cach of
which deals for a month at a time with civil or criminal appeals by
way of cassation, exchanging functions at the end of each month;
the Chamber that deals with criminal matters also decides the inter-
locatory issues that are determined on the basis of the report of the
examining judge alone.?

A third Chamber can also be established, if the President of the
Court so decides, depending on the number of cases pending.

The Electoral Validation Tribunal

In addition to the specific tasks already mentioned, the Supreme
Court plays a decisive role in the Electoral Validation Tribunal
whose fundamental responsibility is to examine the elections held
for President of the Republic, Senators and Deputies. In other
words, the Validation Tribunal grants the appropriate certificates
to enable the representatives of these two Powers of the State to
assume office. The Validation Tribunal is composed of two Min-
isters of the Supreme Court, one member of the Court of Appeal
of Santiago, the second most important court in the country, and
two former Presidents or Vice Presidents of the Senate and the

2 One judge of the Chamber is appointed examining judge to examine and
report on interlocutory matters,
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Chamber of Deputies respectively. The five members of the Valida-
tion Tribunal are chosen by lot from among the members of each
of these institutions. The President is also chosen by lot from among
the five members.

The judicial power consequently has a majority in the com-
position of the Electoral Validation Tribunal as emphasized by the
fact that it includes two members of the Supreme Court, pronounces
its decisions according to law and acts as a jury in the determination
of facts.

The amendments made to the 1833 Constitution in 1925 with
respect to the judicial power consisted in the introduction of the
provision empowering the Supreme Court to declare any law un-
constitutional, in the way already explained, and in the creation of
the Electoral Validation Tribunal just mentioned.

Conclusion

Through the numerous remedies provided for in the procedural
laws and in the Organic Code of the Courts, the Supreme Court
of Justice has control over the whole juridical system of the nation,
and acts as a sort of watchman to ensure that it carries out the
lofty mission entrusted to it in a representative and republican
democracy.

Since the early days of Chile’s independence, the existence of
the State under the Rule of Law has been based on the tradition
of the free exercise of the judicial power without interference from
any direction; and the Supreme Court has been able, from day
to day, to keep this fundamental principle unscathed, by interpreting
and applying the law without any other consideration than that of
dispensing justice. Politics have never succeeded in interfering in
judicial decisions. History is full of examples of cases in which the
highest judges have shown the integrity which enhances their per-
sonality and their independence of judgment.

In Chile there is a general consciousness of the value of the
law, as shown by the fact that the entire people holds the judiciary
in virtually centennial respect and submits without effort to its
dictates.

To make this awareness still more vivid, there is the over-riding
authority given to the Supreme Court by article 86 of the national
Constitution, one of the pillars of the people’s faith in the judicial
function and which has been in the successive texts of the Consti-
tution since the year 1823: “The Supreme Court exercises directive,
disciplinary and economic supervision over all the tribunals of the
Nation in accordance with the law determining its organisation and
attributes.”

No court of the Republic can escape its attentive and ever-alert
vigilance,
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Police Tribunal of Cannes, France
EQUAL RIGHTS OF THOSE IN SAME TRADE

MINISTERE PUBLIC v. ELIANE LANDRIN

Mayor empowered to make orders prohibiting exercise
of migratory occupations or trades in certain parts of
the city during certain periods provided such orders are
made in the interests of peace, order and the smooth
movement of traffic — he cannot however impose pro-
hibitions of an absolute character without limitation
on place and time — when the prohibition on the exer-
cise of a migratory trade is properly imposed, mayor

- cannot, in derogation of the prohibition, give to an
individual special authorization to exercise his trade in
prohibited place or during prohibited time — such special
authorization violates principle of equality of all citizens
before the law and is consequently illegal — it also
renders the general order invalid.

Delivered on January 24, 1966.

The accused, Eliane Landrin, was charged with having on May 15,
May 22 and June 22, 1965 exercised a migratory trade or profession, to wit,
that of street photography, in a prohibited area of the city in violation of an
order made by the Mayor of Cannes. The evidence showed that Mile. Landrin
took photographs of passers-by for a fee in a prohibited area, but there was no
evidence that she was a nuisance to the public or obstructed them in any way.

The order of prohibition had no particular conditions attached to it and
did not oblige persons exercising migratory professions or trades to obtain
preliminary authorization. The accused’s advocate brought to the notice of
the Tribunal that another street photographer, M. Teboull, had been granted
an individual authorization by the Mayor of Cannes to exercise his profession
in the prohibited area notwithstanding the order of prohibition under which
Mlle. Landrin was charged. The said M. Teboull was prosecuted for having
violated the municipal order in question but was discharged on the ground
that ke had been authorized by the Mayor of Cannes to exercise his profession
on the beach and promenade of the area known as ‘la Croisette’.

Inasmuch as persons exercising the same trade had been exempted from
the operations of the order by special authorization and thereby advantages
were conferred on them which were denied to others exercising the same
profession for no good reason, the Police Tribunal of Cannes declared the
mayoral order invalid and of no force or avail in law. The Tribunal held that
such special authorization in derogation of the general order violated the
fundamental principle of the equality of all citizens before the law.

Editor's Note:

This judgment also lays down that a mayor cannot impose prohibitions of an
absolute character without limitation on time and place on persons exercising
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migratory occupations or trades following a judgment of the Conseil d’Ftat
delivered on June 22nd 1951. See in re Daudignac. Rec. 362 (D. 1951, 589
Concl. Crazier, note 1. C.)

Supreme Court of the United States of America
EQUALITY OF OPPORTUNITY IN EDUCATION

ROGERS ET AL. v. PAUL ET AL.
(382 U.S. 198)

Equality of educational opportunity — assignment of
petitioners to Negro high school on basis of race is
constitutionally prohibited - pending finalization of
plans for the immediate desegregation of high schools,
petitioners allowed immediate transfer to white high
school with more extensive curriculum from which
they were excluded because of race.

Per curiam
Decided on December 6, 1965.

In this case, filed several years ago, the plaintiffs, two Negro students,
prayed for the desegregation of pupils and faculties in the Fort Smith, Arkan-
sas, high schools.

The courts below refused to order respondents to transfer petitioners
or to order immediate desegregation of the high schools and it was also held
that petitioners had no standing to challenge racial faculty allocations. Since
one of the students had graduated during the pendency of the suit and the
other had reached the 12th grade, two other Negro students, one in the 10th
grade and the other in the 11th grade, moved the Federal Supreme Court to
be added as plaintiffs.

The Court granted the motion to add parties and held:

1. The assignment of the petitioners to a Negro high school on the basis
of race is constitutionally prohibited, because the petitioners are prevented
from taking courses offered only at another school limited to white students.
Pending immediate desegregation of the high schools according to a general
plan, petitioners and those similarly situated shall be allowed immediate
transfer to the high school from which they were excluded because of race
and which has the more extensive curriculum.

2. Under two theories, the first of which plainly applies, students not yet
in desegregated grades would have standing to challenge racial faculty
allocation. Such allocation (a) of itself denies them equality of educational
opportunity, and (b) renders inadequate an otherwise constitutional pupil
desegregation plan soon to be applied to their grades.
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High Court of West Pakistan
FREEDOM OF ASSEMBLY AND ASSOCIATION

NAWABZADA NASRULLAH KHAN v. THE DISTRICT MAGISTRATE,
LAHORE AND THE GOVERNMENT OF WEST PAKISTAN

(Pakistan Legal Decisions, 1965 W. P, Lahore p. 642)

Constitution of Pakistan guarantees fundamental rights
of assembly and association — Section 8 of the West
Pakistan Maintenance of Public Order Ordinance,
insofar as it purports to empower a magistrate to direct
police officers to enter a place where a meeting is being
held and to record proceedings, is ultra vires the
Constitution and therefore void - such intrusion of
police officers is a material interference with the right
of the citizen to assemble and discuss things freely.

Before The Full Bench of the High Court
Delivered on July 18, 1965.

On January 19, 1964 an association known as “The West Pakistan
National Democratic Front” was formed with the primary object of achieving
the democratization of the Constitution. The Front set up a Council which
met on February 8 at Fane Road, Lahore and adjourned its proceedings to
the following day when it met in room No. 1, “Pipals”, Lahore, the residence
of a member of the Front. When the meeting was proceeding, two inspectors
of police appeared and presented an order made by the District Magistrate,
Lahore, authorizing them to enter the place of the meeting and record its
proceedings.

The order purported to have been made in the exercise of powers con-
ferred on the District Magistrate by Section 8 of the West Pakistan Mainten-
ance of Public Order Ordinance, 1960, which reads as follows:

8(1) The District Magistrate may, by order in writing, depute one or
more police officers not below the rank of head constables, or other
persons to attend any public meeting for the purpose of causing a report
to be made of the proceedings.

(2) Any such order shall operate as a direction to the person responsible
for the convening or conduct of the meeting to admit free of charge the
persons so deputed.

For the purposes of this Section a public meeting has been defined as:
Any meeting which is open to the public or to any class or portion of
the public, and a meeting may be a public meeting notwithstanding that
it is held in a private place and notwithstanding that admission thereto
is restricted by a ticket or otherwise.

The petitioner objected to the attendance of the police officers on the
ground that no public meeting was being held and that the meeting was
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strictly private as only members of the central executive of the Front could
participate in it. The police officers thereupon voluntarily withdrew themselves
from the room.

A case was subsequently filed against those who participated at the
meeting for their refusal to obey the order of the District Magistrate. A writ
petition was then filed by the petitioner challenging the validity of the order
of the District Magistrate on the grounds, inter alia, that Section 8 of the
West Pakistan Maintenance of Public Order Ordinance under which the order
was made was ultra vires as it violated the fundamental rights of assembly and
association guaranteed by the Constitution of Pakistan. It was also contended
that the section infringed the provisions of the Constitution ensuring equal
protection of the law to all citizens of the State.

The Full Bench of the High Court gave judgment for the petitioner
holding that Section 8 of the West Pakistan Maintenance of Public Order
Ordinance was wultra vires the fundamental rights guaranteed by the Consti-
tution. The Full Bench also held that, inasmuch as admission to the meeting
was restricted, the meeting in question was a private one.

In the course of a lengthy judgment the Full Bench made the following
observations: “Fundamental right No. 6 ensures that every citizen shall have
the right to assemble peacefully and without arms, subject to any reasonable
restrictions imposed by law in the interest of public order. In a way this right
is cognate to the right of movement by which, subject to any reasonable
restriction imposed by law in the public interest, every citizen has the right
to move freely and go anywhere he likes and also to the right of freedom of
speech and expression inherent in the citizens of Pakistan, so that people can
go to and assemble at a place and speak freely subject to the reasonable
restrictions imposed by law in the interest of the security of Pakistan, public
order etc. In U.S. vs. Cruikshank, (1876) 92 U.S. 542, it was remarked that
‘the very idea of government republican in form implies a right on the part of
its citizens to meet peaceably for consultation in respect of public affairs and
to petition for redress of grievances.” But absolute and unrestricted individual
rights do not exist in any modern state and there is no such thing as absolute
and uncontrolled liberty. The collective interests of society, peace and security
of the State and the maintenance of public order are of vital importance in
any organized society. Fundamental rights have no real meaning if the State
itself is in danger and disorganized. If the State is in danger the liberties of the
subjects are themselves in danger. It is for these reasons of State that an
equilibrium has to be maintained between the two contending interests at stake:
one, the individual liberties and the positive rights of the citizen which are
declared by the Constitution to be fundamental, and the other, the need to
impose social control and reasonable limitations on the enjoyment of those
rights in the interest of the collective good of society. For example, in this
case the freedom of assembly is guaranteed by the Constitution to the
petitioner.

“Like every other citizen he has the right to assemble peaceably and
without arms. But at the same time this right is not without its limitations
imposed by the Constitution. The right is subordinate ‘to any reasonable
restriction imposed by law in the interest of public order’. It is here that this
Court is very often called upon to hold the balance between the contending
interests as its sacred duty and to adjudicate upon the reasonableness of the
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restrictions imposed by law which entrenched upon the right, and, in case the
Court finds that the Legislature in promulgating the law has transgressed the
reasonable limits envisaged by the Constitution, it will not hesitate to strike it
down as ultra vires.

“Section 8 of the Ordinance, reproduced in extenso in the earlier part of
this judgment, is couched in the widest possible terms. It authorizes the
District Magistrate to depute one or more police officers, not below the rank
of head constable, or any other person to attend any public meeting for the
purpose of causing a report to be made of the proceedings. His powers in this
behalf are without any restrictions or control imposed by the law. However,
it was argued that the District Magistrate under Section 8 of the Ordinance
has no power to interfere in any of the proceedings of the public meeting, his
nominees being expected to merely sit and take notes of the proceedings at the
meeting and do nothing more.

“This, it is contended, does not in any manner go to curtail the freedom
of the people to assemble according as they may like and, therefore, Section 8
does not constitute an infringement of any of the fundamental rights. This
argument is devoid of any force. It does amount to a material interference
with the enjoyment of the right of the citizen to assemble and discuss things
freely if an outsider, much less a police officer, is deputed to keep a record of
the proceedings of the meeting. It is open to the District Magistrate, under
Section 8 of the Ordinance, to depute any person to attend the meeting and
for that matter there is nothing in this law to prevent him even deputing
political rivals to attend the meetings of their adversaries. Indeed, the very
fact the proceedings of a meeting are being watched under the orders of the
District Magistrate is bound to deter people from assembling and discussing
things freely; many of them may not even like to attend such a meeting. The
powers conferred on the District Magistrate in this behalf are likely to act as
a deterrent to the public to assemble together and may even stifle the meeting
altogether. In this manner they materially infringe upon the fundamental
rights of assembly and association protected by the Constitution.”

Constitutional Court of Hessen in the Federal Republic of Germany
FREEDOM OF CONSCIENCE

HOFFMANN v. HESSEN
(P. St. 388)
(Neue Juristische Wochenschrift, 1966 No.1/2 p. 31)

Freedom of belief and conscience are guaranteed by
the Constitution of Hessen — the Constitution also pro-
vides that no one may be compelled to participate in a
religious activity — freedom of conscience and belief
includes freedom to express one’s beliefs as well as
freedom to be silent in regard to them.

Decided on October 27, 1965.
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The applicant, an infant suing by his parents, was a pupil at a primary
school run by the respondent, one of the States of the Federal Republic of
Germany.

It was the practice in the applicant’s school for the day’s work to begin
with prayer. Non-Christians had the choice of remaining in the classroom
without joining in prayer or of entering the classroom after prayers were over.

The applicant, who came of a family without religious beliefs, alleged
that this practice infringed his rights under Article 9 of the Constitution of
Hessen, which protects freedom of belief and conscience and Article 48 (II)
which provides that no one may be compelled to participate in a religious
activity.

It was held:

1, That freedom of conscience and belief which, as protected by Article 9,
includes freedom to express one’s beliefs, also includes freedom to be silent as
regards them (negative freedom of expression).

2. The practice of holding school prayers in effect compelled a non-Chris-
tian, if he wished to be true to his beliefs, to proclaim them by remaining
outside the classroom, for mere silent-attendance was a form of participation
which infringed the applicant’s negative freedom of expression.

The Court, inter alia, made the following observations on freedom of
conscience and belief: “Freedom of belief, a fundamental right that by its very
nature exists before the State and is above the positive law, is one of the oldest
fundamental rights. It belongs to those human rights that have their roots
in the natural law and are therefore not created by the positive law but
merely reproduced by it. Freedom of belief can also consist in the lack of
any belief or in an anti-religious belief. It therefore covers not only religions
but also philosophies of life, including a-religious and anti-religious philosophies
such as atheism, materialism, monism, scepticism and Pantheism.”

The fundamental right to freedom of belief only acquires substance
through the right to manifest one’s belief, i.e. through the freedom of reli-
gious and philosophical expression, the freedom to say what one believes
or does not believe, a freedom that is implicit in Article 9 of the Constitution
of Hessen as emanating from freedom of belief and conscience.

The right to be silent is an absolute one admitting of no exceptions.
Since it does not affect the rights of others, it is not and cannot be subjected
to limitations. The State is as a matter of principle forbidden to interfere
in the sphere of religious freedom. Any attempt to induce a declaration of
religious or philisophical belief by other than purely spiritual means is
absolutely and unreservedly forbidden. Any use of compulsion with the
object of inducing such a declaration is illegal. The guaranteed freedom to be
silent can be exercised not only against the State but also against other persons.

The holding of classroom prayers in practice puts a strong degree of
pressure upon a child to attend, in that his failure to do so marks him out
as different and lays him open to the risk of being discriminated against.

The very essence of the applicant’s right to be silent as to his beliefs
is infringed if he has to suffer compulsion.
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The Judicial Committee of the Privy Council
(On appeal from the Court of Appeal of Malta)

FREEDOM TO PROPAGATE AND CIRCULATE IDEAS
OLIVIER AND ANOTHER v. BUTTIGIEG

Section 14 (1) of the Malta (Constitution) Order in
Council, 1961, guarantees the freedom of expression,
the freedom to hold opinions, and the freedom to
impart ideas without interference — freedom to impart
ideas includes freedom to propagate and circulate
those ideas.

Before Lord Morris of Borth-y-Gest, Lord Pearce and Lord Pearson
Decided on April 19, 1966.

Section 14 (1) of the Malta (Constitution) Order in Council, 1961,
runs thus:

Except with his own consent, no person shall be hindered in the en-

joyment of his freedom of expression, that is to say, freedom to hold

opinions and to receive and impart ideas and information without

interference and freedom from interference with his correspondence.

The “Voice of Malta”, of which the respondent was the editor, was a
paper published by the Malta Labour Party. On May 26, 1961, the Arch-
bishop of Malta, in a circular addressed to the clergy of Malta, condemned
the “Voice of Malta” and indicated that no one, without committing a
mortal sin, could print, write, sell, buy, distribute or read the newspaper,

Some time after, the Minister of Health caused a circular to be issued
addressed to all employees of the Medical and Health Department, which
included the following paragraph: “The entry into various hospitals and
branches of the department of newspapers which are condemned by the church
authorities, and the wearing of badges of political parties are strictly for-
bidden.”

The respondent thereupon filed action in the First Hall Civil Court,
Malta, against the appellants, who were the Minister of Health and the
Chief Government Medical Officer, praying for a declaration that the circular
in question had contravened his constitutional rights, The declaration having
been granted, the appellant appealed against the judgment and order to the
Court of Appeal of Malta.

The appeal having been dismissed on January 10, 1964, they appealed
against the dismissal to the Judicial Committee of the Privy Council.

Lord Morris of Borth-y-Gest, delivering the judgment of the Privy
Council, in examining the question whether the respondent was hindered in
the enjoyment of his freedom to impart ideas and information without inter-
ference, said that the steps taken by the editor of a newspapper to impart
ideas and information included the expression of ideas and information
followed by printing, publication and circulation.

Though the “Voice of Malta” had been in disfavour with the church
authorities, there was no suggestion that its publication offended against the
provision of any law. Its publication was therefore permissible and legitimate,
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Lord Morris of Borth-y-Gest also observed: “The public was free to
buy it. Yet the employees of the Medical and Health Department were
strictly enjoined that they must not have a copy of it in their possession
while on government premises. In their leisure time while on government
premises they could read other newspapers but not the condemned ones.”

“If it seemed surprising that a Government Minister should direct
State employees that they must not have an. Opposition newspaper in their
possession while on government premises, it was fair to remember that the
reason which inspired the prohibition was not that the prohibited newspapers
supported the Opposition party, but rather that they had been condemned
by the church authorities. That condemnation, however, as the church cir-
cular showed, was in part attributed to the political complexion of the
newspapers.”

The Judical Committee of the Privy Council held that freedom of
expression included the freedom to impart and circulate ideas and information
“without interference”. It took the view that the strict prohibition imposed
by the ministerial circular amounted to a hindrance of the respondent in the
enjoyment of that freedom, for, though the respondent was not prevented
from imparting ideas and information, the inevitable consequence of what
was done was that he was “hindered” and there was therefore “interference”
with his freedom. Indeed, the Privy Council found it difficult to avoid the
conclusion that the very purpose and intention of the prohibition was to
cause hindrance.

Supreme Court of the United States
RIGHT TO EQUAL PROTECTION OF THE LAW

EVANS ET AL. v. NEWTON ET AL.
(382 U.S. 296)

Land left to city in trust as park for white people —
a park is a public place - therefore even if private
individuals function as trustees they become agencies
or instrumentalities of the State and subject to the
equal protection requirements of the Fourteenth
Amendment.

The majority judgment of the Court was delivered by Mr. Justice Douglas.
Decided on January 17, 1966.

Some land was willed in trust to the Mayor and City Council of Macon,
Georgia, as a park for white people, to be controlled by a white board of
trustees. The City Council ultimately desegregated the park, whereupon the
individual trustees brought this suit in a State Court in Georgia praying for
the city’s removal as trustee and the appointment of private trustees to
enforce the racial limitations of the will. The city, which had alleged that
it could not legally enforce segregation, asked to resign as trustee after the
intervention of Negro citizens who claimed that the racial limitations violated
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the federal law. The Georgia Court accepted the city’s resignation as trustee
and appointed three new trustees. In an appeal by the Negro intervenors the
Georgia Supreme Court held that the testator had a right to leave his
property to a limited class and that charitable trusts are subject to the
‘supervision of an equity court, which could appoint new trustees to avoid
failure of the trust.

The Negro intervenors thereupon appealed to the Federal Supreme
Court which held that:

1. Where private individuals or groups exercise powers or carry on func-
tions governmental in nature, they become agencies or instrumentalities
of the State and subject to the Fourteenth Amendment.

2.  Where the tradition of municipal control and maintenance had been
perpetuated for many years, the mere substitution of individual trustees
cannot transfer the park from the public to the private sector and
thereby divest it of its public character.

3. The services rendered by a park are municipal in nature and, under
the circumstances of this case, the park is subject to the equal protec-
tion requirements of the Fourteenth Amendment.

Federal Court of Malaysia
RIGHT TO EQUAL PROTECTION OF THE LAW

KHAW KAT-BOH v. STRAITS ECHO PRESS AND ANOTHER
(K.L. - Civil Suit No. 1430 of 1965)

Fundamental and civil rights — right of every person
to equal protection of the law - persons in all walks
of life may confidently expect equal justice from
an independent Judiciary obliged to maintain the Rule
of Law — responsibilities of a free press in a democratic
society.

Before Ong Hock Thye F.J.
Decided on February 9, 1966.

The defendants in this case published a statement in their newspaper
which was alleged to be libellous of the plaintiff. The next day they published
an apology and, beyond the necessary formal step of entering appearance,
they took no further action to justify or defend themselves. An order was then
made for the discontinuance of the action in the course of which the Court
made the following observations:

“The defendants published an apology the day after the statement
complained of appeared in their paper, and, beyond the necessary formal step
of entering appearance to the writ, the defendants have taken no further step
in attempting to justify or defend what is indefensible. A free press in a
democratic society has certain responsibilities. The conduct of the defendants
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plainly shows their awareness of such responsibilities. Today’s proceedings
are the culmination of an amende honorable and 1 must give due credit
to the defendants for doing what is just and proper.

“This case points a moral ~ that persons in all walks of life may
confidently expect equal justice from an independent Judiciary, pledged to
maintain the Rule of Law. Every person in the land, from the humblest to
the most exalted, has a right to expect the same protection by the courts of
his fundamental and civil rights. He is entitled to no less, he can claim no
more. The plaintiff is a Cabinet Minister and he has shown his faith in
the Judiciary by seeking redress for a wrong through the ordinary process
of a court of law. I now make an order for discontinuance of this action.”

Supreme Court of the United States of America

RIGHT TO EQUAL PROTECTION OF THE LAW

ROGERS ET AL. v. PAUL ET AL.
(See p. 283 above)

Supreme Court of the United States of America
RIGHT TO POLITICAL AND ASSOCIATIONAL PRIVACY

DeGREGORY v. ATTORNEY-GENERAL OF NEW HAMPSHIRE
(383 U.S. p. 825)

The First Amendment protects the right to political
and associational privacy - that privacy cannot be
breached in the absence of a compelling state interest
—~ unconstitutional to compel disclosure of a person’s
political and associational past in an investigation of
historical rather than of current interest.

Opinion of the Court by Mr. Justice Douglas, announced by Mr. Justice

Brennan.
Decided on April 4, 1966.

The respondent, who was the Attorney-General of New Hampshire,
made an investigation under a statute which authorized him to investigate
whenever he had reasonable information relating to “subversive” activities
designed to overthrow the constitutional form of the Government of the
State of New Hampshire.The appellant, who was questioned by the respondent,
stated in answer to questions relating to the period since 1957 that he did not
indulge in subversive activities and had no knowledge of current subversion.
Without asserting the privilege against self-incrimination, he refused to answer
questions about earlier periods which the respondent asked him on the basis
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of a 1955 report connecting him with the communist party unmtil up to
10 years before the investigation. The Trial Court found the appellant guilty
of contempt in that he refused to answer these questions and the State
Supreme Court confirmed the conviction. He then appealed to the Supreme
Court of the United States. The Supreme Court held that the staleness of
the basis for the investigations and the subject-matter, which was of historical
rather than of current interest, made indefensible the compelled disclosure
of the appellant’s political and associational past. The First Amendment pro-
tected the right to political and associational privacy which could not be
breached except for reasons of compelling State interest.

It was further held that there was no evidence of any communist
movement in New Hampshire or of any danger of sedition in the State and
that there was thus no “nexus” between the appellant and subversive activities
in the State.

Supreme Court of the Philippines
RIGHTS OF PUBLIC SERVANTS

HERNANDEZ v. VILLEGAS
(G.R. No. L-17287)

The Constitution of the Philippines provides that no
officer or employee in the Civil Service shall be
removed or suspended except for cause — this provision
admits of no exception.

Decided on June 30, 1965.

Villegas, a lawyer and civil service eligible, was appointed Director for
Security of the Bureau of Customs in November, 1955. In 1956, he was
sent to the U.S.A. to study enforcement techniques and customs practices.
On his return in June 1957, he was temporarily detailed to the Arrastre
Service and in his stead Keefe was designated Director for Security. While
in his temporary post in the Arrastre Service, he continued receiving his
former salary. On January 1958, Secretary Hernandez proposed to the
President his permanent appointment as Arrastre Superintendent, stating that
the same involved a change of designation and status from Director for Security
which was confidential in nature to Arrastre Superintendent, a classified
position. Keefe's appointment as Director of Security was likewise proposed.
On January 14, 1958 Secretary Hernandez was advised that his proposals
were approved. It appeared, however, that Villegas did not know of the same
until February 28. On March 5. 1958 he served notice on Commissioner
Caparas that he was resuming the duties and functions of his former office
and also wrote to the Auditor General, Secretary Hernandez, Commissioner
Caparas, the Budget Commissioner and the Civil Service Commissioner asking
them to disapprove the appointment of Keefe. When all these failed, he
brought an action for quo warranto. Judgment was given in his favour and
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he was also held entitled to collect back pay. This decision was subsequently
affirmed by the Court of Appeals. Secretary Hernandez then appealed to the
Supreme Court of the Philippines against the decision of the Court of Appeals.

The Supreme Court held, affirming the decision of the Court of Appeals,
that there were no circumstances to show that the confidence reposed in
Villegas had been lost, and that he was entitled to continue in his confidential
office as Director for Security as long as the confidence in him endured.
There was no cause therefore for his transfer to another position and he
was entitled to resume the duties and functions of his former office and
to collect back pay. The Court also observed that the constitutional provision
that “no officer or employee in the Civil Service shall be removed or sus-
pended except for cause” recognized no exception.

Supreme Court of Ireland
RIGHT OF RECOURSE TO THE COURTS

MACAULEY v. THE MINISTER FOR POSTS AND TELEGRAPHS
(1964 No. 400P)

The Irish Constitution guarantees personal rights of
citizens — these rights extend to all personal rights
which flow from the Christian and democratic nature
of the State — they include the right of recourse to
the Courts which cannot be fettered — The Ministers
and Secretaries Act, 1924, is therefore repugnant to
the Constitution insofar as it requires the fiat of the
Attorney-General to be obtained before proceedings
in Court can be instituted against a Minister of State.

Before Kenny J.
Delivered on February 14, 1966.

Article 40, Section 3 of the Irish Constitution reads as follows:

3(1) The State guarantees in its laws to respect, and, as far as practi-
cable, by its laws to defend and vindicate the personal rights of the
citizen.

3(2) The State shall, in particular by its laws, protect as best it may
from unjust attack and, in the case of injustice done, vindicate the life,
person, good name and property rights of every citizen.

It was common ground that this guarantee applied to all laws passed
by the Oireachtas (Irish Parliament) since the foundation of the State in
1922,

Section 2, sub-section 1 of the Ministers and Secretaries Act, 1924
provided that a Minister or a Head of a Department of State “may sue and
(subject to the fiat of the Attorney-General having been in each case first
granted) be sued under his style or name aforesaid.”
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This was a case filed by the plaintiff, Macauley, against the Minister
of Posts and Telegraphs for a judicial declaration that the Minister was
under an obligation to provide him with a proper, reasonably efficient and
effective telephone service in terms of the agreement for telephone service
which he had signed. The respondent argued that the action was not maintain-
able inasmuch as the plaintiff had failed to obtain the fiat of the Attorney-
General as required by Section 2, sub-section 1 of the Ministers and Secre-
taries Act.

It was argued for the petitioner that the requirement of a fiat for an
action against a Minister of State was a denial of or an unnecessary inter-
ference with the right of the citizen to have recourse to the Courts to
vindicate his rights. Stress was laid on the Preamble to the Irish Constitution
by which the People of Ireland stated that they sought “to promote the com-
mon good, with due observance of Prudence, Justice and Charity, so that the
dignity and freedom of the individual may be assured.”

The Court in its judgment made the following observations in regard
to the fiat of the Attorney-General: “I have already said that the Attorney-
General is free to grant or withhold his fiat for proceedings against a Minister
of State for any reason and, if he decides to withhold it, no proceedings to
review his decision can successfully be brought in the Courts. It is thus
possible that the Attorney-General could refuse his fiat for a claim which
would succeed. The main feature of the fiat is that proceedings against a
Minister of State cannot be brought unless it is granted: it is not a power
to the Attorney-General to apply to the Courts to have an action against a
Minister of State cannot be brought unless it is granted; it is not a power
tion of the Attorney-General to give or withhold a right to have recourse
to the Courts to assert or vindicate a claim.”

Having made these observations, the Court proceeded to consider
whether the citizen’s right to have recourse to the Courts to assure and
vindicate a legal right is one of his personal rights contemplated by Article 40,
Section 3(1) of the Constitution. The Court held that the guarantee in that
Section of Article 40 is not limited to the rights mentioned in the Constitu-
tion, but extends to other personal rights of the citizen which flow from the
Christian and democratic nature of the State. There are many such personal
tights which are not even mentioned in Article 40, such as the right to free
movement within the State and the right to marry, to which the general
guarantee must extend. The use of the words “in particular” in Article
40(3) (2) clearly indicates that the personal rights mentioned in 3(1) are not
exhaustive. The right to have recourse to the High Court to defend and
vindicate a legal right must be considered one of the personal rights of the
citizen included in the general guarantee in Article 40, Section 3 and the
attempt to exclude this right is unlawful and inoperative.

On this reasoning it was held that Section 2, sub-Section 1 of the
Minister and Secretaries Act, 1924, was repugnant to the Constitution insofar
as it required the fiat of the Attorney-General to be obtained before pro-
ceedings in the High Court can be validity instituted against a Minister of
State.
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Supreme Court of the United States of America

RIGHT TO VOTE

HARPER v. VIRGINIA BOARD OF ELECTIONS
(383 U.S. p. 663)

Virginia law conditioning right to vote on the payment
of a poll tax — void as it violates the equal protection
clause of the Fourteenth Amendment - lines which
determine who may vote should not be drawn so as to
cause invidious discrimination — fee payments or wealth
as well as race, creed or colour are unrelated to the
citizen’s ability to participate intelligently in the electoral
process — classifications impinging on fundamental rights
and liberties such as the franchise must be closely
scrutinized.

Opinion of the Court delivered by Mr. Justice Douglas.
Decided on March 24, 1966.

The appellants, who were Virginia residents, brought this action in the
District Court for the Western District of Virginia to have the Virginia poll
tax declared unconstitutional on the ground that it violated the equal pro-
tection clause of the Fourteenth Amendment by making the affluence of the
voter or payment of a fee an electoral standard. The District Court dismissed
the action whereupon the appellants appealed to the Federal Supreme Court.
The Federal Supreme Court allowed the appeal and held that the conditioning
of the right to vote on the payment of a fee or tax violated the equal protection
clause of the Fourteenth Amendment.

The findings of the Federal Supreme Court can be summarized as follows:

1. Once the franchise is granted to the electorate, lines which determine
who may vote may not be drawn so as to cause invidious discrimination. Lines
drawn on the basis of wealth or property, like those of race, are traditionally
disfavoured.

2, Fee payments or wealth, like race, creed, or colour, are unrelated to the
citizen’s ability to participate intelligently in the electoral process.

3. The interest of the State, when it comes to registration of voters, is
limited to the fixing of standards related to the applicant’s qualifications as
a voter.

4. Classifications which might impinge on fundamental rights and liberties —
such as the franchise — must be closely scrutinized.
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Federal Supreme Court of Malaysia
COURT’S DUTY TO STATE GROUNDS OF DECISION

HASHIM AND ANOTHER v. PUBLIC PROSECUTOR
(1966 1 Malayan Law Journal, p. 229)

Appellants convicted of offences under the Prevention
of Corruption Act, 1961 — President of trial court in
his grounds of judgment merely stated that the story of
the appellants had cast no doubt on the prosecution’s
story and that he was convinced beyond doubt that
appellants were guilty — failure to state findings of
fact — convictions quashed as grounds of decision in-
sufficient.

Before Ong Hock Thye F.J.
Decided on January 5, 1966.

In this case the two appellants were charged before a Sessions Court in
Selangor. In his grounds of judgment the President of the Sessions Court gave
no reasons for his decision beyond stating that the story of these appellants
“had cast no doubt on the prosecution’s story” and that he was convinced
beyond reasonable doubt that there was a conspiracy between the two accused
to cheat the Government of the Federation.

The appellants appealed against their convictions and sentences. The
appeal was allowed, the convictions and sentences were set aside and a re-trial
ordered.

In delivering his judgment, Mr. Justice Ong Hock Thye observed “Of
neither appellant was there any finding by the President that they knew or
must have known that the work was never carried out. It is not enough for
him to state in general terms that he thought they were guilty.”

Mr, Justice Ong Hock Thye referred in his judgment to two earlier
decisions of the Supreme Court which emphasized the importance of a reasoned
judgment on the facts and the law and the duty of a judge to state his findings
of fact.

In the first of these decisions! Ismail Khan J. said:

The trial Court is under a statutory obligation under section 308 of the
Criminal Procedure Code to transmit to the appellate court the grounds
of decision, which convey to my mind a reasoned judgment on the facts
and the law, not merely the conclusion arrived at. The advantage of a
‘speaking’ judgment needs no emphasis.

The second decision? was a decision of Mr. Justice Ong Hock Thye
himself in which he observed:

1 Balasingham v. Public Prosecutor (1959) M.L.J., 193, 194.
2 Augustine v. Public Prosecutor (1964) M.L.J. 7.
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I do not consider the simple ipse dixit of the magistrate sufficient to
constitute proper grounds of judgment. It is not enough to use the words
of Shelley, ‘I cannot argue, I can only feel,” as the foundation of a
judgment. Except in the most straightforward type of cases, where the
facts clearly establish all the necessary ingredients of an offence, it is
the duty of the magistrate to state at least what were his findings of fact.

Supreme Court of Malaysia
INDEPENDENCE OF THE JUDICIARY

KHAW KAI-BOH v. STRAITS ECHO PRESS AND ANOTHER
(See p. 290 above)

Supreme Court of India

FREEDOM OF PRESS TO PUBLISH COURT PROCEEDINGS
IN RE MIRAJKAR AND OTHERS

Openness and publicity fundamental to the administra-
tion of justice - it is the very soul of justice itself — yet
Court has power within narrow well-defined exceptions
to withdraw a trial from the public gaze if satisfied that
that was the only way of meeting the ends of justice —
Courts, however, have no power under any circum-
stances to ban publication of proceedings after a trial
is over.

Before Special Bench of the Supreme Court. Judgment of Gajendragadkar
C.J. and Sarkar, Wanchoo, Shah, Madholkar, Bachawat, Sikri and
Ramaswami JJ., Hidayatullah J. dissenting.

Delivered on March 11, 1966.

The nine-member Special Bench of the Supreme Court, which heard the
petitions of Blitz-reporter Mirajkar and of three others, under Article 32 of
the Constitution, challenging the oral order of Mr. Justice Tarkunde of the
Bombay High Court, banning the publication of the evidence of witness
Bhaichand Goda in the Blitz-Thackersey libel suit, delivered judgment up-
holding the order of the Bombay High Court. In doing so, however, the
Special Bench, in five separate judgments, dealt with important problems
relating to the freedom of the Press.

The majority held that openness and publicity was fundamental for the
public administration of justice and the very soul of justice itself. But within
narrow, well-defined exceptions, the High Court had power to withdraw a
trial from public gaze either wholly or partially if it felt satisfied that that was
the only way of doing justice and the ends of justice would otherwise be
defeated.
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But there was no power in the Courts to ban publication of proceedings
after the trial was over.

Mr. Justice Hidayatullah, in his dissenting judgment, expressed the view
that ‘the order of the Bombay High Court violated the fundamental right of
freedom of expression of the petitioner and the Court was not only under a
duty but also under an obligation to enforce the fundamental rights of citizens.

Supreme Court of Malaysia

RESPONSIBILITIES OF THE PRESS IN A
DEMOCRATIC SOCIETY

KHAW KAI-BOH v. STRAITS ECHO PRESS AND OTHERS
(See p. 290 above)

Supreme Court of Israel

FACTORS TO BE CONSIDERED IN PASSING SENTENCE

NISSIM OZER AND NISSIM LEV v. ATTORNEY-GENERAL
(Reported in 19 Piskei Din IV, p. 31)

Petitioners convicted and sentenced to certain terms of
imprisonment - when passing sentence attention of
Court not drawn to the fact that they had been detained
for several weeks before sentence - application
requesting Court to amend sentence by taking into
account the period of detention — Court has no inherent
power to vary a sentence previously given — however,
it is a desirable principle that the Courts should always
take into account periods of prior detention in passing
sentence — legislature should consider amendment to the
law to give effect to this principle.

Judgment of the Court delivered by Agranat J., President of the Court.
Decided on November 30, 1965.

The petitioners were convicted and sentenced to certain terms of
imprisonment, When the Court of Appeal passed the sentences its attention
was not drawn to the fact the petitioners were in fact detained for several
weeks before they were sentenced by the Court of first instance.

Some time later, while the petitioners were serving their sentences in
prison, they brought these applications requesting the Court of Appeal to
order that the said period of detention be taken into account for the purposes
of their terms of imprisonment.



ASPECTS OF THE RULE OF LAW 299

Section 12 of Penal Law Revision (Modes of Punishment) Law, 5714-
1954 provides as follows:

Where a person has been sentenced to imprisonment, the period of
imprisonment shall, unless the Court otherwise directs, be reckoned from
the date of the sentence.....

The Courts of Israel ordinarily take into account the fact that the
convict was detained prior to the passing of the sentence, and normally such
period is deducted. This matter is and should be mentioned by a Court when
passing sentence — provided, of course, that it is aware of the fact that the
convict was actually detained as aforesaid.

The question that arose in this case was whether the Court was com-
petent to order an amendment of the sentence as requested. Since it was
functus officio, was such a power part of its inherent jurisdiction? This
question was answered in the negative, and the applications were dismissed.

Agranat J., the President of the Court, in delivering the judgment of the
Court, said: “In my opinion the fact that we are here concerned with the
criminal law and that, if we do not recognize the inherent jurisdiction of this
Court to amend, after delivering its judgment, an error therein of this kind,
the result will be to deprive the convict of his freedom for an additional
specified period and cause him unjustifiably additional suffering — all this
cannot affect the significance and validity of the said rule, that the inherent
jurisdiction of the Court does not include the power to vary substantially a
sentence previously given, namely to impose a sentence different to that which
the Court intended to impose at the time it gave the judgment.

Cohn J. at the end of his concurring judgment added the following
observation: “To my mind the legislature will be well advised to consider this
problem, and to make such amendments as it may deem fit, in order that the
Court will be able to do justice in the most effective and comprehensive way.”

Supreme Court of India

OPENNESS AND PUBLICITY IN TRIALS

IN RE MIRAJKAR AND OTHERS
(See pages 297-298 above)

Supreme Court of India

RIGHT TO COUNSEL

IN RE THE MADHYA BHARAT PANCHAYAT ACT, 1949
(Criminal Appeal No. 20 of 1965)

Section 63 of the Madhya Bharat Panchayat Act, 1949
provides that no legal practitioner shall appear for
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a party in proceedings before the Panchayat — this
provision is void in that it violates Article 22 (1) of the
Indian Constitution which guarantees to an accused
person the right to be defended by counsel of his choice.

Section 63 of the Madhya Bharat Panchayat Act provides that no legal
practitioner shall appear on behalf of or shall plead for or defend any party
in any dispute, case or proceeding before the Nyaya Panchayat.

The validity of this Section was challenged in the Supreme Court on the
ground that it violated Article 22 (1) of the Indian Constitution which runs
thus:

No person who is arrested shall be detained in custody without being

informed, as soon as may be, of the grounds for such arrest nor shall

he be denied the right to consult, and to be defended by, a legal prac-
titioner of his choice.

The Supreme Court held that the Section in question violated Article
22 (1) of the Constitution and was void to the extent that it denied any
arrested person the right to be defended by a legal practitioner of his choice in
any trial in respect of the crime for which he was arrested.

The Supreme Court also made the following further observations:
“Most of the safeguards embodied in Clauses (1) and (2) of Article 22
are to be found in the Criminal Procedure Code. But the Constitution
makes the fundamental change that the rights guaranteed by Clauses (1)
and (2) of Article 22 are no longer at the mercy of the Legislature. No
Legislature can enact a law which is repugnant to the Constitution. A
pre-Constitution law which is inconsistent with Article 22 is, to the
extent of such inconsistency, void.”

Editor's Note:

A Nyaya Panchayat is a village tribunal composed of residents of the
village who are generally elected by their fellow villagers. It is invested with
jurisdiction to hear minor civil and criminal cases arising in the village.

Supreme Court of the United States of America
RIGHT TO FAIR TRIAL

PATE v. ROBINSON
(383 US. p. 375)

Evidence at trial raised sufficient doubt as to
accused’s competence to stand trial - claim by
accused’'s counsel that he was insane — no hearing on
mental capacity to stand trial — nevertheless it was
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the duty of Court to afford him a hearing on that
issue — failure to do so deprived him of due process
of law under Fourteenth Amendment.

Opinion of the Court delivered by Mr. Justice Clark, Mr. Justice Harlan
and Mr, Justice Black dissenting.

Decided on March 7, 1966.

The accused was convicted in 1959 of murdering his common-law wife
and given a life sentence. It was conceded at the trial that he had shot and
killed her, but counsel claimed that accused was insane at the time of the
incident and was also not competent to stand trial. It was uncontradicted
that the accused had a long history of disturbed behaviour, had been con-
fined as a psychopathic patient, and had committed acts of violence in-
cluding the killing of his infant son and an attempted suicide. Four defence
witnesses testified that accused was insane. The trial court declined to
permit medical testimony as to accused’s sanity to be led in rebuttal, deeming
sufficient a stipulation that a doctor would testify that when accused was
examined a few months before trial he understood the nature of the charges
and was capable of co-operating with his counsel. The trial court’s rejection
of contentions as to the accused’s sanity was challenged on appeal as a
deprivation of due process of law under the Fourteenth Amendment. The
State Supreme Court affirmed the conviction on the grounds that no hearing
on mental capacity to stand trial had been requested and that the evidence
was insufficient to require the trial court to conduct a sanity hearing ex
mero motu or to raise a “reasonable doubt” as to accused’s sanity at the time
of the homicide. The Federal Supreme Court reversed the judgment and
remitted the case to the District Court for a limited hearing as to the sanity
of accused at the time of the homicide and as to whether he was constitu-
tianally entitled to a hearing upon his competence to stand trial. The Court
held:

1. The evidence raised a sufficient doubt as to the accused’s competence
to stand trial so that he was deprived of due process of law under
the Fourteenth Amendment by the trial court’s failure to afford him
a hearing on that issue.

2.  The conviction of a legally incompetent defendant violates due process.

3 The record shows that the accused did not waive the defence of in-
competence to stand trial.

4, In view of evidence raising a doubt on the competence issue, the Court
was required to impanel a jury and conduct a sanity hearing and
could not rely in lieu thereof on accused’s demeanour at the trial or
on the stipulated medical testimony.

5. In view of the difficulty of retrospectively determining the issue of
an accused’s competence to stand trial (particularly where, as here,
the time lapse is over six years), a hearing limited to that issue will
not suffice; the accused must therefore be discharged unless the State
gives him a new trial within a reasonable time.
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Supreme Court of Cyprus
RIGHT TO FAIR TRIAL WITHIN REASONABLE TIME

NICOLA v. CHRISTOFI AND ANOTHER

(1965 — 9, Judgments of the Supreme Court of Cyprus, pp. 1048-1065
at pp. 1064 and 1065 — Civil Appeal No, 4,500)

Article 30, paragraph 2 of the Constitution of Cyprus
grants the citizen the constitutional right to a fair
trial within a reasonable time - piecemeal hearing
of a case increases cost of litigation — piecemeal
hearing of cases and delays in the delivery of reserved
judgments by trial Courts should be deprecated -
adjournments should, as far as possible, be avoided,
except in unusual circumstances — once a trial has
begun it should proceed continuously where possible
until its conclusion,

Before Vassiliades, Munir, Josephides, JJ.
Decided on September 30, 1965.

This was a civil appeal from a judgment of the District Court of
Nicosia. The case is interesting in view of the observations made by the
Supreme Court regarding adjournments of cases and delays in litigation. It
is not mecessary to refer to the particular facts of the case. The case was
in fact not a lengthy one and the course which the hearing took is interesting.

On April 2, 1963, the hearing was begun at 12 noon and continued
in the afternoon until 5 p.m. It was then adjourned to April 18, 1963, but
at 11.20 a.m. on that day the trial Judge made a note that he was feeling
unwell and he then adjourned the case, which was part-heard, until after the
summer vacation, that is for 614 months, to November 4, 1963. The hearing
was resumed on that day at 3 p.m. and continued for two hours and forty
minutes. It was adjourned to November 11, 1963 when it was again taken
up in the afternoon at 2.50 p.m. and concluded. The typed note of all the
evidence and addresses in the case is thirteen pages (114 space) in all.

In deciding the question of costs in this case, the trial Judge said: “Now,
as to costs involved between plaintiff and defendants, which are quite high
and enhanced as the case was heard piecemeal due to the very heavy list of
actions and applications with which this Court is daily burdened...” It is
very regrettable that the trial Judge admits in his judgment that the piecemeal
hearing of the case increased the cost of litigation, In a judgment delivered
by the High Court some time prior to the hearing of this case by the trial
Judge, observations were made by the High Court deprecating the piecemeal
hearing of a case and the delays in the delivery of reserved judgments by
trial Courts. Furthermore, the view was expressed that adjournments should,
as far as possible, be avoided, except in unusual circumstances, and that
once a trial was begun it should proceed continuously day in and day out,
where possible, until its conclusion. (Tsiartas and another v. Yiapana, Civil
Appeal No. 4352, dated July 10, 1962).
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These observations of the High Court are based on the provisions of
Article 30, paragraph 2 of the Constitution regarding the constitutional
right of a citizen to a fair trial within a reasonable time. It cannot be too
highy stressed that trial Courts should comply with these constitutional pro-
visions with meticulous care.

Supreme Court of Cyprus
RIGHT TO FAIR TRIAL WITHIN REASONABLE TIME

NICOLAOU v. POLICE

(1965 — 9, Judgments of the Supreme Court of Cyprijs, pp. 1042-1044 —
Criminal Appeal No. 2788)

Article 30, paragraph 2 of the Constitution of Cyprus ~
observations made in Nicola v. Christofi reported above
relating to delays in civil matters apply with still greater
force in criminal cases.

Before Vassiliades, Triantafyllides, Josephides, JJ.
Decided on September 30, 1965.

The accused was charged with dangerous driving and causing death by
want of precaution. He was convicted and appealed to the Supreme Court
against his conviction and sentence. The appeal was allowed on the merits and
the conviction and sentence were set aside.

In the course of the judgment the Court made the following observations:
“We may, perhaps, take the opportunity to repeat what we have just said in
the judgment in Civil Appeal (No. 4500) just delivered. We think that
what was stated in that case regarding delays in civil matters applies with still
more strength in criminal cases. My brother, Mr. Justice Josephides, draws
attention to the fact that this charge was filed six months after the motor-car
accident had occurred and was tried 15 months later. A very unsatisfactory
state of affairs indeed. We need not say more, except that we hope that we
shall have no cause to make such observations in future.”
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Supreme Court of the United States of America
RIGHT TO SPEEDY TRIAL

UNITED STATES v. EWELL ET AL.
(383 US. 116)

Right to a speedy trial depends upon all the circum-
stances of the case including the effect upon the rights
of the accused and the rights of society — passage of 19
months between original arrests and the hearings —
delay due to the earlier convictions having been vacated
for faulty indictments — in the circumstances there has
been no violation of the Sixth Amendment’s guarantee
of a speedy trial.

Opinion of the Court delivered by Mr, Justice White.
Decided on February 23, 1966.

The accused were indicted on December 14, 1962 for selling narcotics
without the requisite form. They pleaded guilty and were sentenced to the
minimum statutory terms, one for five years and the other, as a second
offender, for ten years, In view of a judgment in an unrelated case delivered
on July 17, 1963 which held that an indictment that does not give the alleged
purchaser’'s name is defective, the accused moved to have their convictions
vacated. Their motions to vacate their convictions were filed on November 6,
1963, and January 28, 1964, and were granted by the District Court on January
13 and April 13, 1964, respectively. They were immediately re-arrested on new
complaints and re-indicted on March 26 and June 15, 1964. The indictments
charged them with the same sales originally alleged but named the purchasers.
On July 13 and July 30, 1964, the District Court granted their motions to
dismiss the indictments on the ground that they had been denied their Sixth
Amendment rights to a speedy trial, while rejecting their double jeopardy
argument. The Government appealed to the Supreme Court, which held that:
1. The mere passage of 19 months between the original arrests and the
hearings on the later indictments is not ipso facto a violation of the Sixth
Amendment’s guarantee of a speedy trial.

2. The right to a speedy trial depends upon all the circumstances of the
case, including the effect upon the rights of the accused and the rights of
society.

3. Since the only important interval of time occurred as a result of the
Seventh Circuit’s decision in an unrelated case, the substantial interval between
the original and subsequent indictments does not of itself violate the Sixth
‘Amendment’s guarantee,

4. Appellees’ invocation of the Double Jeopardy Clause was properly
rejected by the trial Court.
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Queen’s Bench Division, England

RIGHT OF UNARRESTED PERSON TO SILENCE WHEN
QUESTIONED BY POLICE

RICE v. CONNOLLY

Refusal to answer a police officer’'s questions — does
not amount to wilfully obstructing the officer in the
execution of his duty - though every citizen has a
moral and social duty to assist the police, there is no
legal duty to do so - the English Common Law recog-
nizes the right of the individual to refuse to answer
questions put by persons in authority and to refuse to
accompany persons in authority to any particular place
when not under arrest.

Before Lord Parker (Lord Chief Justice), Marshall and James JJ.
Decided on May 3, 1966,

On a night when there had been a number of breaking-in offences
around Oxford Street, Grimsby, a constable saw a man (Rice - the appellant)
behaving suspiciously, looking into shop windows, turning into a side street
on seeing the constable and then back onto the high street. The constable
stopped the appellant and asked him where he was going, but the appellant
ignored him. He repeated the question and asked for his name and address.
The appellant said: “Give me a good reason why I should.” He was then
allowed to walk away, but when he stopped to light his pipe, a cut was no-
ticed on his finger. The constable again asked him for his name and address
and the appellant gave his surname and the name of the road where he lived.

The constable asked him to come to a police box so that he could
make a complete identification, The appellant said: “If you want me, you
will have to arrest me” and the constable did so on the ground that he had
obstructed him in the execution of his duty.

The appellant was charged with wilfully obstructing a police officer in
the execution of his duty and was convicted. He appealed against the con-
viction to the Recorder of Grimsby who dismissed his appeal. The Recorder
was however satisfied on the facts that there were never any grounds for sus-
pecting the appellant of being guilty of any of the breaking-in offences.

From this dismissal he appealed in turn to the Queen’s Bench Divi-
sional Court.

The Divisional Court allowed the appeal, holding that a person who
refused to answer a police officer’s questions was not guilty of ‘wilfully’
obstructing the officer in the execution of his duty because there is a com-
mon law right to refuse to answer questions of persons in authority.

Lord Chief Justice Parker, in the course of his judgment, said that
under the statute creating the offence (Section 51 (3) of the Police Act, 1964)
the prosecution had to prove that there was an obstruction of a police officer.
It was clear that obstruction meant the doing of any act which made it more
difficult for a policeman.to carry out his duty. It was also clear that it was
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part of a police officer's duty to take all steps which appeared to him
necessary for keeping the peace, preventing crime, and protecting property
from criminal injury.

There was no exhaustive definition of a constable’s duties, but they
included those at least, and further a duty to detect crime and bring offenders
to justice. It was clear that the appellant in the present case was making
it more dificult for the police to carry out their duty and that the police
at the time were acting in the execution of their duty.

The only remaining ingredient on which the case revolved was whether
there was a wilful obstruction. ‘Wilfully’ meant not only intentionally but
also something done without lawful excuse. Accordingly, the sole question
was whether the appellant had a lawful excuse for refusing to answer. In
his view, his Lordship said, he had. It was clear that, though every citizen
had a moral or social duty to assist the police, there was no legal duty to
that effect, and the whole basis of the common law was the right of the
individual to refuse to answer questions put by persons in authority and to
refuse to accompany persons in authority to any particular place short of
being arrested.

It was undoubtedly obstruction to tell a cock-and-bull story to the
police and put them off by false information. But there was all the dif-
ference in the world between deliberately telling a false story and preserving
silence and refusing to answer.

Accordingly, it had not been shown that the appellant’s refusal tol
anwer or to go to the police box was an obstruction without lawful excuse.

Federal Court of Switzerland

SECRECY ATTACHING TO ACCUSED’S DISCLOSURES
TO LAWYER

ADVOCATE X v. THE CANTONAL TRIBUNAL OF GRISONS

(Journal des Tribunaux, Lausanne, partie Droit fédéral,
No. 10, May 30, 1966, p. 295)

Secrecy which an advocate owes to his client enjoys
the protection of the Constitution and of the Civil
Code - an advocate cannot be compelled to give
evidence on facts relating to an offence divulged to him
by his client — the only exception is when the safe-
guarding of higher interests renders disclosure by the
advocate absolutely essential — but even on a balance
of interests the advocate cannot be compelled to give
evidence on confidential disclosures where the client
has availed himself of an accused’s right to refuse to
testify.

Judgment of the Public Law Chamber of the Federal Court of Switzerland.

Decided on July 7, 1965.
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On July 28, 1963 Maria A., who had not yet attained the age of 15,
gave birth to a daughter whose paternity she attributed to Rudolf B. A paternity
case was filed and the expert evidence on blood groups eliminated the
possibility that B. was the father. When the results of the blood tests were
made known to Maria A., she had said that during the relevant period she had
had sexual relations with two other men but she was not prepared to divulge
their names. Afterwards a letter from Maria A. to her mother had been
discovered where she had admitted having had sexual relations with her two
brothers. “The letter continued: “Monsieur X (her advocate) had said that
the story regarding her relations with her two brothers must not be divulged
but must be Kept secret even from the Procureur général. We shall say nothing
about it but shall keep it as a secret.” In an enquiry against the two brothers,
Erwin and Paul A., they denied having had sexual relations with their sister.
Maria A. and her advocate X were summoned as witnesses in this enquiry, but
relying on Article 90 of the Code of Criminal Procedure of Grisons, they
refused to say whether she had had intercourse during the relevant period with
her brothers or whether she had made any statements to her advocate in this
connection.

Article 90, paragraphs 1 to 3, of the Code of Criminal Procedure of the
Canton of Grisons runs thus:

The relations of the accused by blood, by adoption and by marriage in
the descending or ascending line, his spouse or his fiancé, his collaterals
and the collaterals of his parents and grand-parents, and their spouses
can refuse to testify.

The witness can refuse to reply to questions which expose him or one
of his relations coming within the above relationships to a criminal
prosecution.

Priests, doctors, advocates and notaries can refuse to disclose facts which
have been confided to them in the exercise of their functions or their
professions. When an offence has been committed, the Cantonal Tribunal
must decide at the request of the Ministére public after taking into
account all the circumstances whether the doctor, advocate or notary
will have to testify.

The Ministére public, relying on Article 90, para. 3, requested the
Cantonal Tribunal to relieve advocate X of his obligation to maintain secrecy
and to make him testify. By its order of March 16, 1965 the Cantonal Tribunal
granted the request. The ground for the request was that the offence involved
was one of a grave character and that the offenders could not be permitted to
go unpunished in the interests of society.

Advocate X appealed to the Cantonal Tribunal against the order, but his
appeal was rejected. He then appealed to the Federal Court which allowed
the appeal and quashed the order appealed against.

In the course of its judgment, the Public Law Chamber of the Federal
Court made the following observations: “In the present circumstances, it
must be further borne in mind that article 90, paras. 1 and 2 of the Code
of Criminal Procedure of Grisons gives the appellant’s client the right to refuse
to reveal whether her brothers have had sexual relations with her. She has
made use of this right. To compel the appellant to testify as to the confidential
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communications made to him by his client on this subject would amount to a
denial of the latter’s right to refuse to testify, for the investigating authorities
would necessarily learn, through the mouth of her lawyer, facts which,
relying upon his discretion, she revealed to him in connection with the paternity
proceedings, but was not prepared to reveal in criminal proceedings. Further,
the client’s confidence in the discretion of her lawyer would be profoundly
shattered. The broader repercussions of such a decision would be no less
serious. If the lawyer were compelled to betray even those facts confided to
him relating to which his client has the absolute right to refuse to testify, he
could no longer hope to enjoy his client’s confidence. The fulfilment of the
duties which are imposed upon a lawyer in the interests of justice would be
rendered difficult and his position would be compromised as a result. In
circumstances such as these, it is necessary to accept, as a lesser evil, the fact
that the recognition of the lawyer’s right to silence must give rise to greater
difficulties in the search for truth. Moreover, the state of the record does not
show that it is impossible to prove the facts in issue on other evidence.

“The Cantonal Tribunal has failed to take these considerations into
account. Being required by article 90, paragraph 3, to balance the relevant
interests, it has infringed a principle contained in paragraphs 1 and 2 of that
same article. In this way, it has introduced an inconsistency into the law and
seriously contravened the spirit of the provisions. Its decision is thus not merely
erroneous, but even arbitrary.”

Editor's Note:

In the last Digest (Journal Volume VII, No. { - Summer 1966) there
appeared at p, 138 an Editor’s Note that no references had been given to local
reports in respect of some of the Indian judgments reported in that Volume as
these judgments had not yet been reported in Indian law journals or reports
at the time of printing. The Indian judgments in question have since been
reported locally and the references are as follows:

Equality of Sexes: Bombay Labour Union v. Franchises (Private) Ltd. (Digest
pp. 137-138) — AIR (All Indian Reporter) June 1966, p. 942.

Fundamental Rights during Emergency: Sadanandan v. The State of Kerala
(Digest pp. 146-147) ~ 1966 Kerala Law Times. p, 504 and 1966 (1) S.C.W.R.
p. 870; State of Bihar V. Rambalak Singh (Digest pp. 147-149) — AIR (Sep-
tember 1966) p. 1441; State of Maharashtra v. Sangzivi (Digest pp. 149-150) -
AIR (March 1966) p. 424.

Rights of an Employee: Salem Erode Electricity Distribution Co. v. The
Workmen (Digest pp. 150-151) - AIR (May 1966) p. 808.




BOOKS OF INTEREST

Constitutional Law

Commentary on the Constitution of India, by D. D. Basu, Volumes
I and II (S. C. Sarkar & Sons (P) Ltd., Calcutta, 1965).

Constitutions of Nations, Volume I: Africa, by Amos J. Peaslee
(Martinus Nijhoff, The Hague/Netherlands, 1965).

Droit Constitutionnel et Institutions Politiques, par André Hauriou
(Editions Montchrestien, Paris, 1966).

Responsible Government in a Revolutionary Age, edited by Z. K.
Matthews (Association Press, New York, SCM. Press, London,
1966).

Parliament as an Export, by Hilary Blood and 10 others (George
Allen and Unwin Ltd, London, 1966).

Africa

Fugitive Offender, by Chief Anthony Enahoro (Cassel, London,
1965).

The Addis Ababa Charter, by Boutros Boutros—Ghali (Carnegie
Endowment, New York, 1964).

Guide des Partis Politiques Africains, (Centre de Recherche et
d’Information Socio-Politique, Bruxelles).

Single Party Rule in Africa, by Keith Panter-Brick (The Pall Mall
Press Ltd., London, 1966).

East African Unity through Law, by Thomas E. Franck (Yale Uni-
versity Press, New Haven; McGill University Press, Montreal;
1964).

Africa: a Handbook, edited by Colin Legum, Revised and Enlarged
Edition (Anthony Blond, London,1966).

L’Exercice du Pouvoir politique en Afrique Noire (Céte d’Ivore,
Guinée, Mali), par Seydou Madani Sy (Editions A. Pédone,
Paris, 1965).

The Press in Africa, by Rosalynde Ainslie (Gollancz, London,
1966).

La Réforme de la Justice en Afrique noire, par M. Jéol (Editions
A. Pédone, Paris, 1965).

United Nations

United Nations Forces: a legal study, by D. W. Bowett (Frederick
A. Praeger, New York; Burns & MacEachern, Toronto, 1965).




310 BOOKS OF INTEREST
Race Relations and the United Nations, by Geoffrey Goodwin (The
Pall Mall Press Ltd., London, 1966).

East European Law

State and Law: Soviet and Yugoslav Theory, by Ivo Lapenna (Uni-
versiy of London, the Athlone Press, London, 1964).

Quellen und Formen des Sowjetrechts, von Rainer Lucas (Horst
Erdmann Verlag, Herrenalb, 1965).

Jahrbuch fiir Ostrecht Band VI, 2. (Institut fiir Ostrecht, Munich,
December 1965).

Az allompolgdrok alapjogai és kitelességei (The Rights and Duties
of the Citizen), (Akadémiai Kiadé, Budapest, 1965).

Socialist Concept of Human Rights, by Imoe Szabé and Istvin
Kovics (Akadémiai Kiad6é, Budapest, 1966).

Miscellaneous

Droit International Public, Problémes Théoriques, par G. 1. Tunkin.
Traduit du russe. (Paris, 1965).

Legal Aspects of Economic Development: Surveys made at the
request of UNESCO; International Association of Legal
Sciences (Librairie Dalloz, Paris, 1966).

Legal Aspects of the Civil Rights Movement, edited by Donald King
and Charles W. Quick (Wayne University Press, Detroit,
1965).

The Right of Privacy, by Samuel H. Hofstadter and George Horo-
witz (Central Book Company, New York, 1964).

Eléments d’une Bibliographie Mondiale du Droit Pénal Militaire
(des crimes et des délits contre la sireté de I'Etat et du Droit
Pénal international), par Michel Gendrel et Philippe Lafarge
(Librairie Général de Droit et de Jurisprudence, Paris, 1965).

The Accused: A comparative survey, edited by J. A. Coutts (British
Institute Studies in International and Comparative Law, No. 3,
Stevens, London, 1966).

International Criminal Law, edited by Gerald O. W. Mueller and
Edward M. Wise (Sweet and Maenwell, London, 1966).

Social Dimensions of Law and Justice, by Julius Stone (Stanford
University Press, Stanford, U.S.A., 1966).

Democracy in India and the Judicial Process, by Mr. Justice
Hidayatullah (Asia Publishing House, London, 1966).




The International Commission of Jurists is a non-governmental organization
which has Consultative Status with the United Nations and UNESCO. The
Commission seeks to foster understanding of and respect for the Rule of Law.
The Members of the Commission are: .

JOSEPH T. THORSON

VIVIAN BOSE

(Honorary Presidents)

T. S. FERNANDO

(President)

A J. M. VAN DAL

OSVALDO ILLANES BENITEZ
KENZO .TAKAYANAGI
(Vice-Presidents)

SIR ADETOKUNBO A. ADEMOLA
ARTURO A. ALAFRIZ

GIUSEPPE BETTIOL

DUDLEY B. BONSAL

PHILIPPE N. BOULOS

U CHAN HTOON

ELI WHITNEY DEBEVOISE
MANUEL G. ESCOBEDO
PER T. FEDERSPIEL

ISAAC FORSTER

FERNANDO FOURNIER

HANS-HEINRICH JESCHECK

RENE MAYER

SIR LESLIE MUNRO

JOSE T. NABUCO
LUIS NEGRON-FERNANDEZ
PAUL-MAURICE ORBAN

STEFAN OSUSKY

MOHAMED A. ABU RANNAT
EDWARD ST. JOHN

THE RT. HON. LORD SHAWCROSS

SEBASTIAN SOLER
PURSHOTTAM TRIKAMDAS
H. B. TYABII

TERJE WOLD

Former President of the Exchequer Court of Canada
Former Judge of the Supreme Court of India

Judge of the Supreme Court of Ceylon; former Attor-
ney-General and former Solicitor-General of Ceylon
Attorney-at-Law at the Supreme Court of the Nether-
lands

Chief Justice of the Supreme Court of Chile
Chairman, Cabinet Commission on the Constitution;
Professor Emeritus, Tokyo University; Member, Legis-
lative Council of Japan

Chief Justice of Nigeria

Attorney-at-Law; Professor of Law; former Solicitor-
General of the Philippines

Member of the Italian Parliament: Professor of Law
at the University of Padua R
United States District Judge of the Southern Distric
of New York; past President of the Association of the
Bar of the City of New York

Deputy Prime Minister, Government of Lebanon; for-
mer Governor of Beirut; former Minister of Justice
Former judge of the Supreme Court of the Union of
Burma

Attorney-at-Law, New York; former Genera! Counsel,
Office of the USA High Commissioner for Germany
Professor of Law, University of Mexico; Attorney-at-
Law; former President of the Barra Mexicana
Attorney-at-Law, Copenhagen; Member of the Danish
Pariiament; former President of the Consultative As-
sembly of the Council of Europe

Judge of the International Court of Justice, The Hague;
former Chief Justice of the Supreme Court of the

* Republic of Senegal

Attorney-at-Law; former President of the Inter-Ame-
rican Bar Association; Professor of Law; former Am-
bassador to the United States and to the Organization
of American States

Professor of Law; Director of the Institute of Compar-
ative and International Penal Law of the University
of Freiburg/B.

Former Minister of Justice; former Prime Minister of
France

Former Secretary-General of the Internationai Commis-
sion of Jurists; former President of the General
Assembly of the United Nations: former Ambassador
of New Zealand to the United Nations and United
States

Member of the Bar of Rio de Janeiro, Brazil

Chief Justice of the Supreme Court of Puerto Rico
Professor of Law at the University of Ghent, Belgium;
former Minister; former Senator

Former Minister of Czechoslovakia to Great Britain
and France; former Member of the Czechoslovak
Government

Chief Justice of the Sudan

Q.C., Barrister-at-Law, Sydney, Australia

Former Attorney-General of England

Attorney-at-Law; Professor of Law; Former Attorney-
General of Argentina

Senior Advocate of the Supreme Court of India; some-
time Secretary to Mahatma Gandhi

Barrister-at-Law, Karachi, Pakistan; former Judge of
the Chief Court of the Sind.

Chief Justice of the Supreme Court of Norway

Secretary-General: SEAN MACBRIDE sc.,
Former Minister of Foreign Affairs of freland

Executive Secretary: VLADIMIR M. KABES

LL.D., M.C.L.

INTERNATIONAL COMMISSION OF JURISTS, 2, QUAI DU CHEVAL-BLANC, GENEVA, SWITZERLAND




ARE YOU A SUBSCRIBER TO THE BULLETIN?

If not, subscribe now or take out a combined subscription for all our
publications,

The BULLETIN is published four times a year and is concerned with
current developments relevant to the Rule of Law. It provides a current
commentary both on violations of the Rule of Law and on positive con-
tributions to its maintenance as they occur. It also ‘contains a News Section
giving news of the activities of the Commission and its National Sections.

The last issue (No. 28) contained a statement on the recent meeting of
the International Commission of Jurists, the Report of the Secretary-General
and articles on aspects of the Rule of Law in Congo-Kinshasa, Eastern Europe,
Latin America and South Africa,

The next issue (No. 29) will contain a report on the Conference of
French-speaking African jurists to be held in Dakar (Senegal) in January 1967
and articles on aspects of the Rule cf Law in Eastern Europe, Hungary, India,
Uruguay and Zanzibar.

VSubscription rates per year Us$ Sterling
Journal (two issues) . . . . . . . . 3.00 £1. 1.6
Bulletin (four issues) ., . . . . . . . 3.00 £1. 1.6

Combined subscription

including also such other special publi-
cations of general interest, if any, as
may be published in the current sub-
scription year . . . . . . . . . 5.00 £1.15.9

Package deal

This special offer includes a combined
subscription for one year as above, plus
copies of all earlier publications not yet
outof print. . . . . . . . . . 10.00 £3.15.0

All rates are inclusive of surface mail postage.
Airmail rates supplied on request,

PLEASE USE THE ENCLOSED SUBSCRIPTION FORM

TRIO PRINTERS LTD -~ THE HAGUE ~ THE NETHERLANDS



