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ARTICLES

The Right of Humanitarian Intervention
or the Right of Free Access to Victims?

Mario Bettati*

The right of humanitarian intervention
arises from a medical practice, that of
the French doctors. This origin explains
a great many things. Ever since the Biafra
war, in 1968, they have tried to free them-
selves from the rules of recognized inter-
national law which often stood in the way
and prevented them to reach victims of
natural, industrial or political disasters
and to bear witness to the causes of oth-
ers’ misfortune. Stemming from their con-
frontation with jurists, the concept of
what the media now call right of humani-
tarian intervention was born.!

In the name of efficiency, we have tried
to elaborate a legal tool which will en-
able to overcome, in good faith, the ram-
part of sovereignties without interfering
with them. Humanitarian organizations
had stumbled against this problem for
twenty-five years. As they only wished
to safeguard life in emergency situations,
a new inter State law should make their
task easier, thereby guaranteeing free
access to victims. Historical circum-
stances and France’s determination has
given them partial satisfaction. Partial,
only because, in the case where an ob-

x

jection is raised by regular or irregular
forces, access to victims will require the
use of public international force, in which
case, world-wide consensus is more dif-
ficult to obtain. Controversies are rekin-
dled and chances for success become
rare.

I A Principle of Free Access -
with Limited Aims

The texts adopted at the United Nations
on this subject are based on two major
aspects of medical emergency, on the one
hand, the alternative between interven-
tion and non-intervention is a question
of life and death and, on the other, the
safeguard of life depends on the speed
of such intervention.

(a) To Save Lives

Starting with Resolution 43/1312, the idea
of protection from death dominates the
preamble in the matter of humanitarian
assistance to victims of natural disasters
and emergency situations of the same
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kind. This concern stems at the same time
from the place held by survival in texts,
and of the consistence of aid, the distri-
bution of which they aim to ensure.

(i) An Objective of Survival

The safeguard of human life is at the
heart of the concern. The expression ap-
pears three times. The General Assem-
bly declares itself “deeply concerned
about the sufferings of the victims of
natural disasters and similar emergency
situations, the loss in human lives, the
destruction of property and the mass dis-
placement of populations that results
from them”. It recognizes that “the in-
temational community makes an impor-
tant contribution to the sustenance and
protection of such victims, whose health
and life may be seriously endangered”
and it considers that “leaving victims of
natural disasters and emergency situa-
tions of the same kind without humani-
tarian assistance, represents a menace
to human lives and a menace to human
dignity”. Similar considerations appear in
the preamble of Resolution 45/1003, and
in two of the Resolutions of the Security
Council which deplore heavy losses of
human lives?.

(ii) A Targeted Aid

The preceding considerations give as a
consequence the nature of the emergency
assistance to be provided. It comes as no
surprise to a doctor used to dealing with
emergency operations. It requires nota-

3) Resolution GA 45/100, 14 December 1990
4) Resolution 733 (1992), 23 January 1992
5) Resolution 46/182, 19 December 1991, para 6

6) Resolution 706 (1991), 156 August 1991, para 2

bly the provision of “food, medicine, shel-
ter and medical care"®. From the moment
the application is ensured, the Security
Council takes these needs into account
and targets “food, medicine and materi-
als and supplies for essential needs®.

More firmly still, in December 1992,
with respect to Somalia, it “strongly con-
demns all violations of international hu-
manitarian law occurring in Somalia, in-
cluding, in particular, the deliberate pre-
vention of the delivery of food and medi-
cal supplies, essential for the survival of
the civilian population” .7 The supplies are
more or less specified. The outline texts
define the large categories. Their appli-
cation is ensured by humanitarian organi-
zations after having been enabled by the
Security Council in cases where these
supplies are to be sent to a country un-
der embargo, such as Iraq or Yugoslavia.
Thus, the memorandum of agreement be-
tween Iraq and the United Nations, of 19
October 1992, mentions in paragraph 4
“food aid including the means to make
available inside Iraq nutritional assist-
ance, health and medical care, including
support to public health systems and sup-
ply of health and medical equipment, as-
sistance to purify water and sanitary in-
stallations including the supply of neces-
sary equipment and spare parts to treat
water and water-purifying stations, agri-
cultural assistance, primary education
and, in the three North regions, shelters
and other measures of humanitarian as-
sistance undertaken in conformity with
the needs of civil populations affected
throughout the country”.

7) Resolution 794 (1992), 3 December 1992, para 5
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(b) Rapid Intervention

Speed is, to start with, a criterion defin-
ing the conditions of forwarding such aid,
its transport and distribution, taking into
account the need to limit to the lowest
common denominator, the obstacles and
restraints which could hold up this aid.
It is also decided by elements helping to
foresee and to make a suitable evalua-
tion of the needs, in order to reduce to a
minimum the empiricism inherent to each
operation.

(i) Speed

Resolution 43/131 is very clear in this re-
spect. The General Assembly states that
it is “convinced that, in providing hu-
manitarian assistance, in particular the
supply of food, medicine or medical care,
for which access to victims is essential,
rapid relief will avoid a tragic increase in
their number”, and that “alongside the
action of governments and intergovern-
mental organizations, the speed and effi-
ciency of the assistance often depends
on the help and aid of local and non-
governmental organizations working with
strictly humanitarian motives”. At the
same time, it desires “that the interna-
tional community should respond speed-
ily and effectively to appeals for emer-
gency humanitarian assistance made in
particular through the Secretary-Gen-
eral”. The Security Council stresses this
vital imperative with a terminology that
leaves no room for misunderstanding, the
words “urgency” and “high priority” ap-

pearing in the three key paragraphs of
Resolution 746 on Somalia. In this Reso-
lution, the Council calls upon the Secre-
tary-General to continue his humanitar-
ian efforts and to use all the resources at
his disposal, including those of the rel-
evant United Nations agencies, “to ad-
dress urgently the critical needs of the
affected populations in Somalia”, and it
“strongly supports the Secretary-Gener-
al’s decision urgently to dispatch a tech-
nical team to Somalia, accompanied by
the co-ordinator”, who is requested “to
submit a report on the question as soon
as possible” .8 It also requests, in the next
paragraph, that “the technical team also
develop a high priority plan to establish
mechanisms to ensure the unimpeded
delivery of humanitarian assistance”. Fur-
ther, it recalls the “urgent requests made
by the factions in Somalia” and declares
itself “deeply disturbed by the magni-
tude of human suffering and underlines
that it is urgent that humanitarian aid be
rapidly channelled throughout the coun-
try”.% To this end, it requests the Secre-
tary General to make full use of all avail-
able means and arrangements, “includ-
ing the mounting of an urgent airlift op-
eration, with a view to facilitating the
efforts of the United Nations, its special-
ized agencies and humanitarian organi-
Zations in accelerating the provision of
humanitarian assistance to the affected
population in Somalia, threatened by
mass starvation”.10 For Bosnia Herze-
govina, it notes the “existence of urgent
needs”.1! Practically, this requires the
establishment of specific means, which,

8) Resolution 746 (1992), 17 March 1992, paras 4 and 6
9) Resolution 767 (1992), 27 July 1992, preamble. A nearly identical formula is included in the
preamble of Resolution 775 (1992), 28 August 1992

10) Resolution 767 (1992), op.cit., para 2

11) Resolution 752 (1992) of 15 May 1992, preamble and para 7
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while awaiting the opening of airports to
flights conveying intemational humani-
tarian aid, should consist of “parachut-
ing emergency supplies”.12

(ii) Rationality

But speed depends also on accelerating
information mechanisms in the minutes,
or hours, following a disaster. In this re-
spect, the strengthening of the coordina-
tion of emergency humanitarian aid, the
United Nations foresees that the agen-
cies of the United Nations system should
“intensify their efforts, building upon the
existing capacities of relevant organiza-
tions and entities of the United Nations,
for the systematic pooling, analysis and
dissemination of early-warning informa-
tion on natural disasters and other emer-
gencies. In this context, the United Na-
tions should make use, as appropriate, of
the capacities of governments and inter-
governmental and non-governmental or-
ganizations.!3 The nomination of a spe-
cial representative of the Secretary Gen-
eral as Director of Humanitarian Action
should respond to these concerns.!4 In
practice, private or public operations of
humanitarian aid have always been pre-
ceded by an evaluation mission intended
to establish the facts of the situation in
an objective manner. After the Gulf war,
in 1991, several missions of this type
were sent to Iraq. The one headed by
Sadruddhin Aga Khan is a good illustra-
tion of the method. At the opening of his
64-page report on humanitarian needs in
the country, submitted to the United Na-
tions Secretary-Generall® he states that

“we had wanted to observe the situation
moderately, restrainedly and accurately”.
The systematizing of these missions will
henceforth be ensured by the D.H.A.

II A Principle of Free Access
which Is Largely Accepted
in Intemational Texts

Free access to victims is, then, the most
revolutionary part of these texts and, par-
ticularly, Resolution 43/131, which will
inspire the following ones. The initial
statement of the principle of free access
to victims has been well received in west-
ern countries. It did not give rise to op-
position although there was, at times,
some concern on first analysis, on behalf
of some developing countries. These anxi-
eties did not withstand a more detailed
analysis. Subsequent practice has al-
lowed most of these objections to be over-
come.

(a) The Confirmation of the Principles

The principle, whose object does not re-
ally have the character of a menace to
sovereignty has, since then, obtained the
approval of the most diverse political and
moral authorities.

(i) Political Adhesion

Conjunction of circumstances? On the
same day of the Resolution's approval in
New York, Mr Gloukov, Director of Hu-
manitarian Affairs and of Human Rights
of the Soviet Ministry of Foreign Affairs,

12) Resolution GA 47/131, 18 December 1992, para 8
13) Resolution 46/182, 19 December 1991, para 19

14) Resolution GA 45/100, op.cit., para 9

15) Security Council, Report §/22799, 17 July 1991
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was received in Paris by the Secretary of
State in charge of humanitarian action.
The object of the meeting: the assist-
ance that France could provide to the vic-
tims of the earthquake which had just
destroyed part of Armenia. The USSR in-
formed us — and this for the first time in
its history — that it had opened its fron-
tiers (without need for visas) to the res-
cuers coming from wWestern countries. The
United Nations Resolution came into force
the day after its adoption. France, its vol-
untary associations, firemen, doctors, co-
ordinated by the government, landed,
during the first phase of the assistance,
514 men, including 57 doctors, 55 dogs
(generally trained to find victims under
the debris), 53 tons of supplies and, in a
second phase, essentially equipment (48
aeroplanes transporting 200 tonnes, a
train, a ship: the “Paimpolaise”, a con-
voy of 17 trucks of the Post, Telephone
and Telegraph company...).

Events took on a much faster pace:
six months later, on 30 May 1989,
Francois Mitterrand, while opening the
Paris session of the CSCE, stated that
“the obligation of non-intervention stops
exactly where the risk of non assistance
begins”. In his speech of 14 July 1991,
he recalled “France had taken the initia-
tive of this new right, rather extraordi-
nary in the history of the world, which is
in a way the right of intervention within
a country, when a part of its population
is a victim of persecution”. Six months
later, speaking at the General Assembly
of the United Nations, Mr Hans Dietrich
Genscher expressed Germany’s convic-
tion, saying that “where human rights
are trampled upon, the family of nations

16) “L’'Osservatore Romano”, 8 August 1992

cannot be confined to a role of spectator.
It can, and should, interfere.” In this same
session, the Belgian Minister of Foreign
Affairs considered that “the international
community should help States to respect
human rights, and to force them to do
so0, if necessary”. On 6 December 1992,
Roland Dumas, who had already ex-
pressed his thoughts on the subject on
several occasions, stated on Europe 1:
“The international community, entrusted
with a new power, should set up a new
rule and apply it: The right of interven-
tion.”

(ii) Ethical Support

The following year, Pope Jean Paul I,
through the voice of the Cardinal Secre-
tary of State, rallied to the “right / obli-
gation of humanitarian intervention to
stop the hand of the aggressor in
Bosnia”.1 On 5 December 1992, the Pope
reaffirmed this conviction, at the open-
ing of the International Conference on
Nutrition, organized in Rome by FAO and
WHO, and said that “the conscience of
humanity requires that humanitarian in-
tervention be obligatory in situations that
seriously endanger the survival of peo-
ple and of entire ethnical groups. It is
the obligatory duty of nations and of the
international community. 17 “Obliga-
tory”, rarely has a declaration of support
been as strong and determined. The date
of this statement by the Pope is not im-
material. It took place some days before
the deployment of 36’000 soldiers of the
multinational force in Somalia. In spite of
these concordant opinions, the idea gave
rise to misgivings in some countries, anx-

17) Discussing this statement, Le Figaro, 7 December 1992, comments on page 5 that “the
notion of humanitarian intervention has its roots in church doctrine”.
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ious for their sovereignty. A deeper read-
ing of the text should reassure those with
most misgivings.

(b) The Principle's Consolidation

Three major reasons should appease the
countries which had expressed objections
to the principle.

(i) An Obligation Erga Omnes

The principle of free access is not appli-
cable only to the countries of the victims.
It aims also at all other governments,
which must comply. In fact, Security
Council Resolutions 43/131, 45/100 of the
General Assembly, or Resolutions 799,
706 (for Iraq), 733, 746, 794 (for Somalia),
752, 758, 764, 770, 771, 798 (for Bosnia
Herzegovina) recommend free access to
victims, not as the desire of the aid giv-
ers to dominate the recipients, but as an
essential condition to the good deploy-
ment of assistance to save victims. It is
true, and statistics have proved it, that
victims are more numerous in poor coun-
tries, and that most disasters take place
in poor countries. Which explains the ini-
tial reticence of these countries to see
themselves imposed with an obligation
which appears to them as lacking reci-
procity, being unilaterally imposed and
without counterpart for other States. But
this would mean ignoring that this obli-
gation has a character erga omnes (for
all) which imposes also upon other States
not to hinder the transit or dispatch of
humanitarian aid. Transit for neighbour-
ing States.!® This obligation applies also
for the countries where the aid originates
and limits their faculty to decree eco-
nomic sanctions which would reduce or

18) Resolution GA 43/131, op.cit., para 6

prevent humanitarian aid reaching civil
populations of the receiving country. This
was the reason which led the Security
Council to establish what I have called
the “filter embargo”, in its Resolutions
661, 666 (for Iraq), 757 and 760 (for ex
Yugoslavia). This embargo forbids all ex-
changes with the exception of those con-
cerning food or medical supplies.

(ii) Its Harmlessness to Sovereignty

Contrary to what has been stated, the
principle of free access to victims is the
more acceptable as it does not carry any
ulterior motive of a colonial type. Two
arguments are in favour of this. First, the
UN Resolutions have introduced the sub-
sidiary principle according to which the
“major role” of the organization, setting
into motion and implementation of hu-
manitarian aid, is naturally recognized by
the territorially competent state. And only
if the latter is not able to undertake this
task, that the international community
will be allowed to intervene through the
United Nations. Next, the methods for
carrying out the principle exclude all long-
term and extended presence in the terri-
tory in question. They frequently take the
form of emergency or humanitarian cor-
ridors (see Resolution 45/100 of 14 De-
cember 1990). It is a matter of instituting
a right of passage which will be harm-
less, geographically limited, medical and
sanitary. The idea needs both a wide dip-
lomatic acceptance and the least reduced
humanitarian efficiency. To this end we
thought it necessary to limit the idea in
five ways: limited in time - the right of
simple transit reduced to the necessary
duration of assistance; limited geographi-
cally — it should keep to the roads of ac-
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cess; limited in its objectives — it has no
function other than the supply of aid,
medicaments, medico-surgical supplies,
food, excluding any other form of assist-
ance; limited in its exercise — it should
be subjected to rules that need to be de-
fined and which could be transposed from
those coded under Article 19 of the Con-
vention on the Right of the Sea of 1982,
on the right of inoffensive passage in ter-
ritorial seas; deontologically limited — to
prevent confusion, dispersion and coun-
ter-performance in providing and distrib-
uting assistance and to respect the im-
partiality of all those distributing humani-
tarian aid (Resolution 43/131, preamble,
paragraph 12). Indeed, this deontology is
already widely established, in the first
place, by the Geneva conventions of 1949
and by the protocols of 1977 as well as
by the practice of the Red Cross and of
the Red Crescent; secondly, by the Inter-
national Court of Justice, according to
which humanitarian assistance should be
ensured without discrimination, it should
be limited to the prevention and allevia-
tion of human suffering, and to protect
life and health and help respect the dig-
nity of human beings.

These “emergency corridors” have
been established during different recent
humanitarian operations. Thus, for exam-
ple, an inter agency mission of the United
Nations, sent by the Secretary General
and headed by the Director of the World
Food Programme reached an agreement
in June 1991, with the Government of
Sudan, stating that an operation of
provisioning of South Sudan populations
in a precarious situation, would be un-

dertaken by water, by the Kosti-Malakal
Nassir waterway over the White Nile and
the River Sobat, recognized as a “humani-
tarian corridor”. The life line operation
which had taken place previously was,
also, a prefiguration of these corridors
through which the European Community
had conveyed aid in 1990 through the
mediation of non governmental organi-
zations. The “blue roads” of the United
Nations were used as corridors to return
to North Iraq in 199119, to enable dis-
placed Iragis to voluntarily retum in se-
curity. Other corridors were opened, in
Yugoslavia towards Dubrovnik, Vukovar,
Osijek, Sarajevo (Resolution 764 of the
Security Council, 13 July 1992) where only
the air relief corridors permitted its in-
habitants to survive during the whole
year 1992; in Somalia, between Moga-
dishu and Baydhoba (Resolution 767 of
the Security Council, 27 July 1992)...

(iii) Its Legal Consolidation

The analysis of texts and of their condi-
tions of adoption reveals an ever grow-
ing acceptation of the international com-
munity to the principle of free access. In
the first place, there has been an evolu-
tion of the terms employed by the mem-
bers of the Security Council. Relatively
timid in 1991, it is more assured in 1992,
and even becomes obligatory by the end
of the year. Thus, in its first texts, the
Council prudently “insists” upon an im-
mediate access, or “invites” States to en-
sure that aid will be distributed without
hindrances; as of 1992, it employs un-
equivocal compelling formulae. It “re-

19) “Blue Road N° 1" between Isikveren on the Turkish border and Zakho, “Blue Road N°¢ 2”
between Usumlu and Kanimasi and Kakho and/or Al Amadiyah, both established on 30
April 1991. See UNHCR review Refugiés of June 1991, pages 12-13
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quests”, “asks” or “requires urgently”"2°
and even “demands” a free relief corri-
dor, without hindrances.2! The Council
goes even further when it energetically
condemns acts which hinder the trans-
port of emergency food and medical aid

and asserts that those committing, or or- -

dering to commit, such acts, will be held
individually responsible.22 The evolution
appears then in the United Nations votes.
Resolution 688 received a majority vote,
with four votes against (Cuba, India,
Yemen and Zimbabwe), but Resolution
706 had only one vote against (Cuba) and
one abstention (Yemen). Even more
clearly, the voting of several other solu-
tions adopted subsequently reveal the
unanimity of the Council in Resolutions
746, 751, 764, Resolutions 775, et 794 on
Somalia; whereas for Bosnia, where Mus-
lim populations are in danger, this had
the effect of rallying the last eventually
hesitating Arab States, unanimity was
also obtained for the adoption of Resolu-
tions 758, 761, 764, 770, 771, 779 and
780. Among the unanimous members, the
following countries may be noted, Mo-
rocco, India, Venezuela — Venezuela be-
longing to a Latin American group tradi-
tionally attached to the principle of non-
intervention in domestic State affairs. If
some discordant notes can still be heard
among the members of the Council, this
is less due to a reference of the principle
of free access to victims than to its modes
of application, which imply either the use
of force to accompany the convoys, or
the use of pecuniary or material sanc-
tions against a sovereign State. Thus,
Resolutions 776 and 781 on Bosnia raised

abstentions (China, India, Zimbabwe for
the first only, China for the second one
only). The use of force for humanitarian
purposes must, therefore, be closely con-
trolled.

I A Principle of Free Access
with the Controlled Use of Force

If obstacles hinder the distribution of hu-
manitarian aid, does the principle of free
access give grounds to the international
community to resort to armed force?

(a) Armed Protection of
Humanitarian Convoys

Access to victims is often dangerous due
to the insecurity caused by the agitation
between rival factions or to hostility pro-
claimed by local authorities against in-
ternational aid. Armed protection of hu-
manitarian convoys has been envisaged
by the United Nations in specific circum-
stances.

(i) Protection by the U.N. Forces

The Security Council adopted Resolution
733 on 23 January 1992. In the text, as in
that of Resolution 746, adopted on 17
March, in Resolution 751 of 24 April and,
even in Resolution 767 of 27 July, it not
only demands free forwarding and distri-
bution of humanitarian assistance to the
Somali people, but, for the first time, it
insistently claims that security be en-
sured for the personnel sent to the place
to provide this assistance. It deplores that

20) Resolution 733 (1992), op.cit., para 7, and Resolution 746 (1992), op.cit., para 4
21) Resolution 758, para 8, Resolution 770, para 3 (concerning access to internment camps in
Bosnia Herzegovina), Resolution 771, para 4, Resolution 794 op.cit., paras 2 and 3

22) Resolution 794, op.cit., para 6
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agents from humanitarian organizations
met their death while fulfilling their duty.
Its request not having been considered,
it crossed a further step in humanitarian
intervention when it decided, in Resolu-
tion 751, to entrust the undertaking and
forwarding of humanitarian aid to a bat-
talion of U.N. Forces, and in Resolution
775 of 28 August, the reinforced deploy-
ment of the U.N. Forces in Somalia
(ONUSOM) to ensure the escort and pro-
tection of relief convoys (4’219 men).

(ii) Further Protection by U.N. Forces

This is a question of the deployment on
the territory of a given State of armed
guards who will supervise the forward-
ing and distribution of aid. There are ap-
proximately a hundred U.N. guards in
Iraq, in pursuance of the agreement
signed 23 May 1991 by the United Na-
tions and Iraq. These guards are provided
by the United Nations administration,
partly taken from the security guards of
the Palais des Nations and partly from
national administrations of some mem-
ber states. These U.N. Forces are not
peace-keeping forces, nor buffer forces,
nor policemen, in spite of some errone-
ous statements in the western press upon
the arrival of the first U.N. guards in
Dohouk, after the withdrawal of the Iraqi
army on 19 May 1991. Their function is
to observe, supervise and report. Simul-
taneously, they ensure the protection of
United Nations personnel and equipment
on Iraqgi territory, but in no way guard
the Kurds’ security. They carry a personal
weapon, which should be sufficient for
this function. Their presence has the es-

sential purpose of being visible albeit
symbolical.23

(iii) Protection by a Designated
Multinational Force

After the Gulf War, Baghdad's power, iso-
lated and no doubt weakened, kept its
hold on the civil population, notably
through severe repression against Kurd
autonomy in the North, and the Shiite
revolt in the South. Resolution 6898 con-
demns repression of the civil Iraqi popu-
lation and demands that Irag ends this
forthwith, but it only calls upon member
states to “participate” in the efforts of
humanitarian assistance. Two days later,
the United States and their French and
British allies start the operation “provide
comfort” in which their armed forces pro-
vided direct assistance to the displaced
Kurd populations. This action, deployed
on an implicit approval of the Security
Council, was brief, and the task was
quickly taken up by the United Nations
following a memorandum of understand-
ing between the United Nations and Iraq
of 18 April 1991, and renewed in an
amended form on 19 October 1992.

The security of the “Blue roads"” in
the North of Iraq, is ensured by allied
military forces. During a meeting of Iraqi
and allied generals, on 19 April, in Zakho,
a military coordination centre was estab-
lished, bringing together permanently the
military representatives of both sides.
Iraqgi armed forces were invited to with-
draw to a zone of 50 km by 30 km around
Zakho and to limit their air activity within
this zone. They agreed to this request.

In ex-Yugoslavia, the initial scenario

23) See explanation given by Sadruddin Aga Khan to the U.S. Senate on 11 June 1991, Congres-
sional Record, “Proceedings and Debate of the 102nd Congress, First Session”, Vol. 137, N°

90, Washington, Wednesday, 12 June 1991
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is different. The Security Council decided
progressively, starting with Resolutions
752 of 15 May, 758 of 8 June, 761 of 29
June, 764 of 13 July, 769 of 7 August,
775 of 28 August, and 776 of 14 Septem-
ber 1992. In this last Resolution, it au-
thorizes “the extension of the mandate
of the UNPROFOR to ensure protection
of convoys of liberated prisoners”. It does
not hesitate to resort to menaces in case
of refusal to cooperate on behalf of all
parties, stating, in Resolution 761 that it
does not exclude “other measures to
bring humanitarian aid to Sarajevo and
its surroundings”. In Resolution 807,
adopted on 19 February 1993, the Secu-
rity Council decided to ameliorate the
equipment of the army of UNPROFOR to
enable it to retort more effectively in situ-
ations of legitimate defence. After which,
the Security Council organized the “neu-
tralization” of Sarajevo airport, besieged
city, by the immediate deployment of ad-
ditional elements of the United Nations’
force. “Neutralization” by the establish-
ment (Resolution 764) between the air-
port and the city, of security corridors,
under control of UNPROFOR’ to ensure
the forwarding of aid and the transfer of
required personnel.

Similarly, the inefficacy of UNSOM
obliged the Security Council to go fur-
ther. Thus, Resolution 794 authorized the
United States and their allies to deploy
operation “Restore hope”. Around thirty
countries participated in this operation,
not lacking in difficulties, and their re-
placement by the U.N. Forces made it
necessary to endow the latter with suffi-
cient legal and military means to enable
them to undertake the task entrusted to
them.

(b) Financial Constraints and
Humanitarian Aims

Nevertheless, the United Nations and its
member States were not satisfied by the
conditions under which aid was given
by Iraqi authorities. This was the reason
why, taking a further step in the “inter-
vention”, the Security Council decided in
Resolution 706 of 15 August 1991 to en-
sure “the need for equitable distribution
of humanitarian relief to all segments of
the Iraqi civilian population through ef-
fective monitoring and transparency”.

To this end, it decided that a part of
the oil revenues that Irag would be au-
thorized to receive in exchange for its oil
exports — authorized during six months —
and limited to up to 1,6 billion dollars
(amounts which must be paid in their
entirety by the buyers into an escrow
account established by the United Na-
tions) would be administered by the Sec-
retary-General exclusively to finance the
purchase of foodstuffs, medicaments and
materials and supplies for essential civil-
ian needs. In view of Iraq’s refusal to
cooperate in the application of this Reso-
lution, the United Nations Security Coun-
cil, in Resolution 778 of 2 October 1992,
started to put into effect the proposals
that I had made in July 199124, that is,
“to transfer the Irag Government funds”
received by 6 August 1990 “into the es-
crow account of the United Nations”, and
to employ the balance of these funds to
cover the cost of the Organization's ac-
tivities with relation to the provision of
humanitarian aid to Iraq.

In conclusion, we may observe that
the irruption of the humanitarian spirit
in the international legal scene calls for

24) “Un droit d'ingérence?” (A Right of Intervention?), Revue Générale de Droit International

Public, N© 3 - 1991, p. 665
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the updating of positive law. The Law of
The Hague or of Geneva, however meri-
torious and to which due respect must
be paid, still present numerous gaps. In
the law on armed conflicts, it ignores the
victims of natural disasters and other
emergency situations of the same kind,
subject precisely dealt with by the Reso-
lutions voted in 1988 and 1990 at the
United Nations General Assembly. In ad-
dition, it subordinates aid to a prelimi-
nary agreement of the parties in conflict.
This explains why, under its authority,
humanitarian workers were absent in

THE REVIEW ~No. 49 / 1992

Cambodia, in Burundi, in Timor. Thus,
we must welcome the meeting of an in-
ternational conference in Geneva in 1993,
at the invitation of the Swiss Government.
It should take all necessary measures so
that humanitarian laws be better applied,
less often violated, more largely imple-
mented. In short, to grant it executory
power: the principle of free access to vic-
tims, with no conditions, from the mo-
ment this is decided by the international
community, in the sole interest of the vic-
tims.
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I

“Droit” or “Devoir d'Ingérence”!
and the Right to Assistance:
the Issues Involved”

Yves Sandoz**

Humanitarian issues have hardly ever
before been given so much publicity by
debates over what some people have de-
scribed as the “droit” or “devoir d'ingé-
rence”,! which is then linked with the
notion of the right to assistance. At the
various levels at which the problem is
perceived, the public at large, the media
and legal experts have become involved
in lively and even heated debates.

This is not a bad thing in itself; such
strong feelings do not pass unnoticed by
governments and may thus further the
progress of humanitarian issues, as some
important questions have indubitably
been raised and, for many people, still
remain unresolved.

On the other hand, it is regrettable
that apart from some genuine questions,

much energy has been expended on the
basis of misunderstandings.

At this stage we therefore consider it
useful to clarify the issues, not because
we claim to be able to resolve them all,
but in order to lay the foundations for a
straightforward debate. It is just as well
that experts on humanitarian issues
should participate in lively debates. It is
regrettable that they should seek to en-
gage in unproductive polemics.

In reality, the source of these “unpro-
ductive polemics” is threefold: jurists
have been presented with an undefined
concept,! whereas it is not possible to
discuss a point of law properly without
defining it; almost everything and the
antithesis thereof has been said in the
public debate that was started at the

1) The following article is a revised and adapted version of an article which appeared in the
International Review of the Red Cross, Nr. 228, May-June 1992, pp 215-227.

One of the proponents of the “droit d'ingérence”, Professor Bettati, himself notes that
“l'ingérence” does not denote a given juridical concept in “Un droit d’ingérence”, RGDIP,
1991/3, pp. 639-670, ad p. 641. Furthermore there is, to our knowledge, no official English
translation of the terms “droit d'ingérence” and “devoir d’'ingérence” which accurately
conveys their French connotation. Referring to recent English-language works on the sub-
ject, we noted that some authors use the literal translation of these concepts, i.e., “right to
interfere/duty to interfere”, others prefer to use “right to intervene/duty to intervene”. As
we consider that these terms do not render exactly the meaning of “droit/devoir d'ingérence”
and are not interchangeable, we have chosen to leave these concepts in French in the
present article, given that their meaning and scope are explained in the article.

See also International Law and the Use of Force by States, Ian Brownlie, Oxford University
Press, 1968, pp. 338-342.

* See Sandoz, Yves, “Usages corrects et abusifs de '’embléme de la croix rouge et du croissant
rouge”, in Assisting the Victims of Armed Conflicts and Other Disasters, ed. Frits Kalshoven,
Nijhoff, pp. 117-125, ad pp. 118-119.

** Yves Sandoz is a member of the ICRC Executive Board and Director of the Department for
Principles, Law and Relations with the Movement.
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same time; finally, this undefined con-
cept has been applied to two entities
which are not comparable, namely States
and humanitarian organizations.

Let us endeavour simply to see what
concepts are involved.

1 States' “Droit d'Ingérence”

Having already pointed out in another
publication that the term “droit d'ingé-
rence” contained a contradiction in itself,
we do not intend to dwell on an analysis
of the term but shall instead seek to iden-
tify the ideas expressed about it.

What is established beyond doubt is
the right for States to open their eyes. A
State may ask itself what is happening
in other States. Even if the latter fre-
quently still take offence, this right is un-
questioned. Machinery to this effect has
been set up by and for all States, in par-
ticular the Commission on Human Rights
within the framework of the Economic
and Social Council, or the possibility for
any member State of the United Nations
to draw the attention of the Security
Council to any dispute or situation likely
to endanger international peace or secu-
rity.2

Other machinery destined to extend
still further this right of inspection has
been established by virtue of conventions
binding on a large number of States, such
as the Committee on Human Rights
within the framework of the International
Covenant on Civil and Politica! Rights and
its Optional Protocol, of 1966; or the pro-
cedures relating to inspections on request
provided for in Article IX (consultations,
co-operation and fact-finding) of the Con-
vention on Chemical Weapons which was

adopted on 13 January 1993; not to men-
tion regional agreements.

International humanitarian law is not
outdone in this connection. The respon-
sibility assigned to all parties to the Ge-
neva Conventions to ensure respect for
those Conventions in all circumstances
implies, at the very least, a right of in-
spection in all situations of armed con-
flict.

But is there a right to take action when
this “right of inspection” reveals things
that are unacceptable? Here again cer-
tain distinctions must be drawn. It is un-
deniable that States may act within the
scope of their sovereignty and if they ab-
stain from using force: apart from the
obligations imposed on a State by inter-
national conventions or international cus-
tom, nothing prevents it from refusing to
co-operate with a State whose govern-
ment is behaving in a manner which it
deems unacceptable. ’

Furthermore the procedures laid down
in international conventions, and prima-
rily in the Charter of the United Nations,
permit sanctions in certain cases.

The difficult question is, therefore,
whether, beyond the unquestionable
sphere of their sovereignty and of their
possible participation in international or
regional machinery, States still have a
right of ad hoc intervention involving the
use of force in certain particularly seri-
ous cases.

Apart from the decisions taken by the
Security Council, the system established
by the Charter of the United Nations does
not provide for the use of force on
grounds other than legitimate self-de-
fence. Since the latter is either individual
or collective, it does permit the interven-
tion of States which are not directly at-

2) Cf. Art. 35, para. 1 of the Charter of the United Nations.
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tacked, but it is clearly restricted to the
cases in which “an armed attack” occurs
against a member State.3

The historical concept of “humanitar-
ian intervention”,4 which authorized
armed intervention by a State on the ter-
ritory of another State in order to termi-
nate serious and extensive human rights
violations, has no place in the system
established by the UN. Legal doctrine to-
day moreover rejects, in very general
terms, the legitimacy of “humanitarian
intervention” even in its restricted sense,
viz. armed intervention in order to safe-
guard a State’s own citizens in another
State.

The obvious arguments which may be
employed against such practices are as
follows: to tolerate “humanitarian inter-
vention” would be tantamount to creat-
ing great uncertainty in international re-
lations, would risk damaging the whole
security system established on the basis
of the Charter of the United Nations and,
finally, would involve patent risks of mis-
use, since human rights violations can
provide a pretext for interventions with
far less honourable intentions.

And yet... in the event of an obvious
deficiency in the system established to
serve the purposes of the United Nations,
do States have no right to take action
when acts are committed which are
clearly contrary to these purposes? Can
it be affirmed that States have a duty to
watch people being massacred without

using all the means, even military, at their
disposal to prevent such a massacre?

This question could obviously give rise
to a lengthy debate, which we cannot
address properly in the space of a few
lines. It should be noted, however, that
in its Draft Code of Crimes against the
Peace and Security of Mankind,® the
United Nations Commission on Interna-
tional Law mentions both aggression,
which is defined as “the use of armed
force by a State against the sovereignty,
territorial integrity or political independ-
ence of another State, or in any other
manner inconsistent with the Charter of
the United Nations” (Article 15, para-
graph 2) and genocide (Article 19), “sys-
tematic or mass violations of human
rights” or “war crimes” (Article 22).

Since unilateral State intervention is
allowed solely for protecting national in-
dependence if offences such as those de-
fined in Articles 19, 21 or 22 are commit-
ted, no other possibility is envisaged than
to implement the international system
based on the Charter. For reasons men-
tioned above no provision has been made,
should this system prove deficient, for a
temporary derogation in favour of gen-
eral humanitarian interests. In this hy-
pothesis, there would therefore be no op-
tion other than that of committing one
offence against the peace and security of
mankind in order to put a stop to an-
other.

Admittedly, the priority objective re-

3) Cf. Article 51 of the Charter. The notion of armed attack has, however, given rise to various
interpretations and much debate; see in particular on this subject: Cassese, Antonio,
“Commentaire de l'article 51" in: La Charte des Nations Unies. Commentaire article par
article, under the direction of Jean-Pierre Cot and Alain Pellet, Economica/Bruylant, Paris/

Brussels, 1985, pp. 772 ff.

4) This concept and its history have been recalled in, inter alia, No. 33 of the Annales de droit
international médical, 1986, Commission médico-juridique, Monaco.

8) See Draft code of crimes against the peace and Security of mankind, document of the
General Assembly of United Nations: A/CN.4/L.459/Add.1, 5 July 1991.
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mains the strengthening of the system
based on the Charter. But in the light of
certain contemporary events, would not
the existence of a “state of necessity”,
based no longer on defence of the na-
tional interest alone but on that of fun-
damental human rights, warrant a fresh
debate when particularly shocking situa-
tions arise?8

2 States' “Devoir d’Ingérence”

In the “global village” which the world
has now become, States can be thought
to have not only a right to open their
eyes but also a duty to do so. The Char-
ter of the United Nations does in fact lay
down certain principles governing action
by the Organization “and its Members”
in pursuit of the United Nations' objec-
tives.” Moreover, the influx of aliens in a
number of countries is compelling States
to examine the situation in the countries
where these persons come from since
their refoulement or their admission as
refugees depends on that situation.?
Finally, by introducing the obligation
for all States party to the Geneva Con-
ventions to “ensure respect for" these
Conventions, international humanitarian

law establishes not only a right of in-
spection but also an obligation at the very
least to remain vigilant.®

In short, it can be concluded from the
ever-increasing interdependence of all
States, the development of human rights
and the emergence of a principle of soli-
darity that States today are no longer al-
lowed a “right of indifference”. At the
same time it must be borne in mind that
the measures they should take to ensure
respect for international humanitarian
law in accordance with their obligations
under the Geneva Conventions, or on a
different level to fulfil their duty of soli-
darity, still require careful consideration.

Nonetheless, it would clearly be ex-
cessive to infer from this that there con-
sequently exists a duty to intervene by
force outside of security systems as de-
fined by the Charter of the United Na-
tions. There is no need to enlarge on this
since no duty to intervene can possibly
exist where, as shown above, interna-
tional law denies any right to intervene.
Analysis of the obligation to “ensure re-
spect for” international humanitarian law,
which is contained in particular in the
Geneva Conventions, leaves no doubt
whatsoever about this point.10

If during an armed conflict the Secu-

6)Even though the arguments against such a derogation generally appear to prevail, as may
be seen in particular in the resolution adopted on this subject by the Institute of Interna-
tional Law at its session in Santiago de Compostela, September 13, 1989.See Resolution III
(The protection of human rights and the principle of non-intervention in internal affairs of
states), in particular Art. 5. Annuaire de l'lnstitut de Droit international, 1990, Paris, Pedone,

pp. 338-345.
7) Cf. Article 2 of the Charter.

8) Cf. in particular Article 33 of the Convention relating to the Status of Refugees of 28 July 1951.
9) Cf. Article 1 common to all four Geneva Conventions, and Article 1 of their Additional

Protocol I of 1977.

10) Cf. in particular Condorelli, Luigi and Boisson de Chazournes, Laurence, “Quelques
remarques a propos de l'obligation des Etats de respecter et faire respecter le droit interna-
tional humanitaire en toutes circonstances,” in Studies and Essays on International Hu-
manitarian Law and Red Cross principles, in honour of Jean Pictet, C. Swinarski, ed., ICRC/
Martinus Nijhoff Publishers, Geneva, 1984, pp. 17-36.
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rity Council deems that serious and large-
scale violations of international humani-
tarian law in themselves constitute a suf-
ficiently grave additional threat to peace
to justify armed intervention, then the
decision to undertake or authorize such
an intervention can clearly be taken only
on the basis of Chapter VII of the Char-
ter, and on no account by virtue of Arti-
cle 1 common to the Geneva Conven-
tions.1?

3 The Approach of the ICRC and
of the Movement with Regard
to “Ingérence” by one State
in the Affairs of Another

(1) This question arises for the Inter-
national Committee of the Red Cross, first
and foremost, within the framework of
its mandate, as acknowledged by the
Movement's Statutes, “to work for the
faithful application of international hu-
manitarian law applicable in armed con-
flicts".12

To this end, the ICRC must determine
whether international humanitarian law
is applicable, and therefore whether there
is an armed conflict. Hence “I'ingérence”
is concerned here only if it takes the form
of armed intervention. When this is the
case, there is unquestionably a situation
in which the Geneva Conventions are ap-

plicable and, if the States concerned are
both parties thereto, Additional Protocol I
as well.

It must be stressed that even on the
basis of United Nations' Resolutions, the
use of armed force to impose!® the pas-
sage and delivery of relief supplies can
on no account be justified by international
humanitarian law since, as noted above,
the obligation to “ensure respect for” this
law rules out the use of force. The ques-
tion, therefore, is not simply one of relief
actions such as those provided for in Ar-
ticle 23 of the Fourth Geneva Convention
or in Article 70 of Additional Protocol I,
but of using force to terminate serious
and large-scale breaches of international
humanitarian law.

The ICRC consequently considers it
important that this question should be
clearly regarded as coming under jus ad
bellum, and that all necessary conclusions
should be drawn in terms of international
humanitarian law (jus in bello).

The above-debated question of the le-
gitimacy or lawfulness of “l'ingérence”
accordingly does not concern the ICRC
more than any other question of “jus ad
bellum”. The ICRC must even be ex-
tremely reticent about addressing such
questions, as any pronouncement with
regard to the parties’ responsibility for
the outbreak of conflict would obviously
be detrimental to the active role it is re-

11) Under the heading “Co-operation”, Article 89 of 1977 Additional Protocol I links up with the
Charter system by stipulating that: “In situations of serious violations of the Conventions
or of this Protocol, the High Contracting Parties undertake to act, jointly or individually, in
co-operation with the United Nations and in conformity with the United Nations Charter”.

12) Article 5, paragraph 2 c) of the Statutes of the International Red Cross and Red Crescent

Movement.

13) A clear distinction must therefore be made, at least in theory, between such operations and
those which, although involving armed escorts, are neverthess carried out with the consent
of the parties to a conflict, while recognizing that in some circumstances it may be difficult
to know exactly who is competent to represent the various parties.
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quired to play in the conflict in aid of all
the conflict victims.14

In this respect it is expedient to recall
an essential basis of international hu-
manitarian law: the reason for armed in-
tervention has no effect on the obliga-
tions resulting from the said law. This is
true of any armed intervention, includ-
ing those which are undertaken within
the framework of a Security Council rec-
ommendation.

The theoretical possibility of relying
on Article 103 of the Charter!® to toler-
ate a derogation from treaties as univer-
sally recognized as the Geneva Conven-
tions would warrant in-depth considera-
tion at least. But it can be affirmed al-
ready that a decision of this nature would,
in any event, have to be based at least
on a conscious, reasoned decision on the
part of those responsible for taking it.

The armed forces acting under the
United Nations' flag or by virtue of Secu-
rity Council resolutions would not have
any interest — nor would any State claim-
ing to interfere in the affairs of another
State for humanitarian reasons — in us-
ing the juridical basis or the lofty hu-
manitarian motivation of their mission to
exempt themselves from applying certain
provisions of international humanitarian
law: firstly, they would deprive their in-
tervention of all credibility by refusing to
accept this “island of humanity” which
even the worst aggressor is bound to ac-
cept; secondly, they would give the op-
posing combatants a pretext not to re-

spect humanitarian law either, to the det-
riment of the wounded and prisoners of
war of their own armed forces.

(2) A second question arises not only
for the ICRC but also for National Red
Cross or Red Crescent Societies, with re-
gard to armed action for humanitarian
purposes: may these and other humani-
tarian organizations enter into associa-
tion with armed forces in such a con-
text? This is evidently a relevant ques-
tion in view of events in the Kurd popu-
lated areas in Iraq at the end of the Gulf
war and, even more recently, in the
former Yugoslavia. For the ICRC the re-
ply is in the negative for reasons con-
nected with what has been said above.
Irrespective of the justification for such
action, it may well entail armed confron-
tation, and thus casualties and prison-
ers. If associated with or covered by one
of the armmed forces in the conflict, the
ICRC would lose all credibility in its role
as a neutral intermediary, and thus any
chance of being able to perform this role.
However, it is not always easy to draw a
clear distinction between a use of force
as a means of imposing constraints upon
parties to a conflict, and the use — with
prior consent — of armed escorts for hu-
manitarian purposes. In view of this, and
of the extreme complexity of situations
such as those prevailing today in Soma-
lia and the former Yugoslavia, theoreti-
cal discussion can have no more than
relative validity. Whilst a clear differen-

14) A role also provided for in the Movement’s Statutes: cf. in particular Article 5, paragraph

2d).

15) Article 103 of the Charter states that “In the event of a conflict between the obligations of
the Members of the United Nations under the present Charter and their obligations under
any other international agreement, their obligations under the present Charter shall pre-
vail”. Concerning the interpretation and application of this article, cf. Flory, Thiébaut,
“Commentaire de l'article 103", La Charte des Nations Unies: Commentaire article par

article, op. cit. (in note 4), pp. 1381-1386.
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tiation of roles is of fundamental impor-
tance, it is nonetheless indispensable in
such situations that means of practical
co-operation should be actively sought.

National Red Cross or Red Crescent
Societies might, for their part, be able to
cooperate with the medical services of
their country’s armed forces or even, sub-
ject to the consent of their national au-
thorities, with the medical services of a
third country.!® But such co-operation can
firstly be envisaged only for tasks re-
served for medical personnel, as speci-
fied in the Geneva Conventions,!” and
secondly, it must take place under the
responsibility of the medical services of
the armed forces.!8

Conversely, a National Society may not
display the red cross or red crescent em-
blem when acting as a government proxy
to convey food relief in a situation of
armed conflict, nor may it on any account
act as such within the framework of an
operation implemented by force.1?

This restriction imposed by the Con-
ventions on the tasks of a National Soci-
ety is mainly connected with the use of
the red cross or red crescent emblems.
Since the latter are first and foremost em-
blems identifying the armed forces’ medi-
cal services with a view to affording them
protection, it is only right that their use
should be strictly delimited.?0

But this restriction also derives from
the Movement's Statutes, which are de-
signed, again rightly, to create some or-
der in the large International Red Cross
family. To this end, the said Statutes
stipulate that international assistance in
situations of armed conflict or internal
strife shall be co-ordinated by the ICRC.2!

Finally, what is the situation if humani-
tarian organizations not connected with
the International Red Cross wish to as-
sociate themselves with such action? Sev-
eral reasons justifying the refusal by the
components of the Red Cross and Red
Crescent Movement, reasons connected
with the ICRC’s mandate, the red cross
and red crescent emblem and the inter-
nal organization of the Movement, do not
apply to intergovernmental organizations.
Those organizations must decide, in ac-
cordance with their statutes and terms
of reference, how far and in what way
they may do so. This difference is moreo-
ver one of the main reasons why it is
important for the ICRC to be distinctly
separate from the United Nations coordi-
nation system, even though it must co-
operate actively with the latter.?2

On the other hand, the United Nations
specialized agencies or subsidiary bod-
ies would obviously not be able to coop-
erate under any circumstances in action
outside the scope of the system laid down

16) Cf. Articles 26 and 27 of the First Geneva Convention of 12 August 1949.

17) Cf. Article 24 of the First Convention.

18) Cf. Articles 26 and 27 of the First Convention.

19) This does not however exclude a priori any participation whatsoever by the National
Society, which could play its traditional role as an auxiliary to the medical services of its
country’s armed forces, and could also do so in countries other than its own.

20) Cf. Article 44 of the First Convention.

21) Cf. Article 5, para. 4 b) of the Statutes of the International Red Cross and Red Crescent

Movement.

22) Cf. on this subject particularly de Courten, Jean, and Maurice, Frédéric, “ICRC activities for
refugees and displaced civilians”, IRRC, No. 280, January-February 1991, pp. 9-21.
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by the Charter. Lastly, it must be clear
that when co-operating in armed inter-
ventions for humanitarian purposes un-
dertaken on the basis of Security Council
resolutions, they are then acting as hu-
manitarian auxiliaries of armed forces,
and not within the context of “relief ac-
tions which are humanitarian and impar-
tial in character and conducted without
any adverse distinction” as understood
by international humanitarian law.23

As for non-governmental organiza-
tions, such co-operation on their part de-
pends on the rules laid down in their
statutes, but it is clear, in the light of
what has been said above, that it could
be envisaged only at the expense of their
independence.

(3) The more fundamental question
that arises with regard to armed action
with the limited objective of enabling the
passage of relief is that of the advisabil-
ity of such operations within the current
international system, which is based on
the Charter of the United Nations.

In other words, between failure of hu-
manitarian action as provided for by in-
ternational humanitarian law (which is
based on respect for the red cross or red
crescent emblem and on acceptance by
all the combatants of relief operations
which are humanitarian and impartial in
character) and armed intervention de-
signed to gain temporary military control
of the situation, is there a third option
consisting of imposing relief by military
means?

Or, to put it more concisely, between
the specifically political and the specifi-
cally humanitarian approach, can a com-
bined political and humanitarian ap-
proach be found?

No definitive reply can be given here
to this serious question. But the failures
or great difficulties encountered in pur-
suing this middle course, as well as the
obvious danger inherent in the politiciza-
tion of humanitarian action, raise a
number of crucial questions for the inter-
national community.

At this stage our sole objective is to
make this clear.

Apart from the debate on advisability,
the ICRC, as we have seen above, has no
option but to consider that any armed
intervention, regardless of its reasons,
entails application of international hu-
manitarian law. The ICRC cannot there-
fore be associated with armed action for
humanitarian purposes, but must analyse
the new situation created by such action
in order to envisage, together with all
the parties involved, the role it is required
to play to ensure respect for international
humanitarian law and to cooperate ac-
tively in the implementation thereof.

4 “Droit" or “Devoir d'Ingérence”
of Humanitarian Organizations

This question is completely different from
the previous one in that it is based on an
inescapable fact: humanitarian organiza-
tions do not have armed force or other
means of coercion at their disposal.

In reality, the questions raised in pub-
lic debate have essentially been as fol-
lows:

~ do humanitarian organizations have an
absolute duty to comply with the will
of the governments of the States on
whose territory they wish to operate?

23) According to the wording used in Article 70 of Additional Protocol I.
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~ are humanitarian  organizations
obliged to use the only “"weapon” at
their disposal, that of public denun-
ciation, when they ascertain serious
breaches of international humanitar-
ian law or even of human rights or
international law in general?

It is rather regrettable that for image
and promotional reasons, a new and far-
reaching discussion was ostensibly
launched on the principles of the matter,
whereas in reality it was merely a dis-
cussion of advisability.

Standpoints have in fact been attrib-
uted to the International Red Cross and
Red Crescent Movement in general and
to the ICRC in particular which were not
theirs. Respect for the will of govern-
ments is certainly not one of the Move-
ment's objectives. On the contrary, the
history of international humanitarian law
documents a progressive erosion of the
preserve of national sovereignty in favour
of humanitarian action. Particularly note-
worthy in this respect are the insertion,
in the Geneva Conventions of 1949, of an
Article 3 common to all four Conventions
which enables an impartial humanitar-
ian body such as the ICRC to offer its
services to each of the parties to a non-
international armed conflict; the princi-
ple, laid down in Article 70 of 1977 Addi-
tional Protocol I, that relief operations for
civilians lacking essential supplies must
be undertaken not only in occupied terri-
tory but also in territory belonging to the
parties to the conflict; or the recognition,
in Article 16, paragraph 1 of Additional
Protocol I, that “Under no circumstances
shall any person be punished for carmry-
ing out medical activities compatible with

medical ethics, regardless of the person
benefiting therefrom”.

As for the Movement's work, it is
prompted solely by the first of its funda-
mental principles, the principle of human-
ity, which enjoins it to endeavour to “pre-
vent and alleviate human suffering wher-
ever it may be found”. Negotiating with
a government or with dissident authori-
ties is not an objective but a necessary
means of attempting to achieve as effec-
tively as possible, in time of armed con-
flict, the objective set by the principle of
humanity. To boast that one has reached
victims without the consent of the mili-
tary authorities controlling a territory im-
plies deliberately forgetting that 95 per-
cent or more of humanitarian needs can
be met only with the consent of such
authorities. Thus without wishing to ex-
press an opinion on the advisability of
such an approach, we must note that it
is consequently improper to present it as
the envisageable option of one alterna-
tive, the other option being negotiations
with the military authorities. Let us,
therefore, acknowledge that this point
has given rise to an “unproductive po-
lemic”, which is in the process — at least
so we hope — of being resolved.

The obligation to go public has also
been the subject of an unproductive po-
lemic. From the ICRC'’s greatly misrepre-
sented attitude in the extreme situation
prevailing during the Second World War?4
it has been concluded that a kind of rule
of allegiance to governments or even of
passive complicity requires the institu-
tion to be discreet about what it does.
Now silence has never been set up as a
principle by the ICRC. The question has
always been considered form the angle

24) Cf. in particular on this subject Favez, Jean-Claude, Une mission impossible? Le CICR, les
déportations et les camps de concentration nazis, Editions Payot, Lausanne, 1988.
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of efficiency in achieving the objective
set by the principle of humanity.

It cannot, of course, be denied that
some decisions are difficult, since the
benefit of public denunciation must be
assessed in terms of what is best for the
victims, taking into account not only the
very short-term risks but also the possi-
ble longer-term effect on the operation
concerned and, finally, the overall con-
sistency of the approach compared with
other breaches. Furthermore, remaining
silent is particularly debatable when hu-
manitarian action reveals situations that
are very serious in humanitarian terms
and are unknown to governments and
the public.25

This is true even though the problem
of going public today has more to do with
the need to shake the international com-
munity out of its indifference to situa-
tions that are tragic from a humanitarian
view-point than with the need to reveal
unknown violations.

We should accept therefore that the
continuing necessity of a genuine debate
on the advisability of certain approaches
to what may have been called the hu-
manitarian organizations’ right or duty
to intervene should take precedence over
alleged differences of principle.

The dialogue between humanitarian
organizations — whether governmental or
non-governmental - involved in armed
conflicts is necessary since a better
knowledge of the tasks, priorities, meth-

ods and experience of each one can but
improve the overall efficiency of humani-
tarian action. However, to be positive and
constructive, such a debate must avoid
public disparagement for reasons that are
sometimes not without ambiguity.

5 Right to Assistance

Today, this more appropriate term ap-
pears to be gaining ground over the ex-
pressions “droit d'ingérence” or “devoir
d’ingérence”. However, the “right to as-
sistance” is not clearly defined either. In
reality, the latter term opens up a range
of important and complex issues. The
message we would like to put over in
this connection is concermed primarily
with the already existing basis for this
debate. The 600 or so articles of the Ge-
neva Conventions of 1949 and of their
Additional Protocols of 1977, not to men-
tion the other Conventions forming part
of international humanitarian law, in fact
simply give legal expression to a broad
interpretation of the right to assistance.
These texts are the result of more than
one hundred years’ often painful experi-
ence, of a slow process of growing pub-
lic awareness and of laborious negotia-
tions with governments.

In this article we shall not embark on
an analysis of these provisions,26 nor do
we intend to claim that they are the “last
word” in the field of international hu-

25) Although we do not wish to re-open here a debate on the attitude of the ICRC towards the
extermination of civilians, particularly Jews, during the Second World War, it should be
noted that the ICRC, contrary to popular belief or frequent claims, did not possess any
important information about this tragedy which was not also known to the Allied govem-

ments,

26) See below Torrelli, Maurice, “From humanitarian assistance to intervention on humanitar-
ian grounds?”, pp. 228-248, and Plattner, Denise, “Assistance to the civilian population: the
development and present state of international humanitarian law”, International Review of
the Red Cross, No. 288, May-June 1992, pp. 228-248 and pp. 249-263 respectively.
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manitarian law. On the contrary, it is es-
sential that this body of law should ben-
efit from the new experience gained dur-
ing each armed conflict and should take
weapons developments and new humani-
tarian problems into account. To this ef-
fect, the ICRC's intention was to submit
numerous documents examining the im-
plementation or development of interna-
tional humanitarian law to governments
at the 26th International Conference of
the Red Cross and Red Crescent, which
was scheduled to be held at the end of
1991 in Budapest but unfortunately had
to be postponed.?’

On the other hand, care must be taken
at all costs to avoid initiating debates on

such a vast subject while “forgetting”
this sound basis, at the risk of calling
into question the remarkable humanitar-
ian achievements it represents.

Final Remarks

A concerted approach by the interna-
tional community — States, humanitarian
organizations and the general public — to
the problems discussed in this article is
necessary and important. May these few
lines help to draw attention, in a con-
structive spirit, to the true issues in-
volved.

27) See in particular the following reports: “National Measures to implement the Geneva
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Conventions and their Additional Protocols in Peacetime” (C.1/4.1/1); “Protection of the
Civilian Population against Famine in Situations of Armed Conflict” (C.1/4.2/2); “Protection
of the Civilian Population and Persons hors de combat” (C.1/4.2/1); “Protection of Victims of
Non-international Armed Conflicts from the Effects of Hostilities” (C.1/6.1/1); “Information
concerning Work on International Humanitarian Law Applicable to War at Sea” (C.1/6.2/1);
“Prohibitions or Restrictions on the Use of Certain Weapons and Methods in Armed Con-
flicts - Promotion of the Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons of 10 October 1980, together with its Three Protocols” (C.1/6.3.1/1),
“Prohibitions or Restrictions on the Use of Certain Weapons and Methods in Armed Con-
flicts - Developments in Relation to Certain Conventional Weapons and New Weapons
Technologies” (C.1/6.3/2/1). See also the report “Respect for International Humanitarian
Law: ICRC Review of Five Years of Activity (1987-1991)", in International Review of the
Red Cross, No. 286, January-February 1992, pp. 74-93.
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International Co-operation to Promote
Democracy and Human Rights:
Principles and Programmes

Babacar Ndiaye*

Introduction

The last decade has witnessed a verita-
ble world-wide movement in support of
democratic forms of governance and the
protection of fundamental human rights.
This movement has found its echo in all
parts of the world — from Africa, Asia
and Latin America to Eastern Europe and
the former republics of the Soviet Union.
The ideals of democracy and the notion
of inalienable human rights are, of course,
not new. They have guided political
movements for at least the last two hun-
dred years. Their origins can be traced
to the notions of “natural law" and “natu-
ral rights” — notions which were first
championed during the Enlightenment
era in 18th century Europe.! The ideals
of democracy and the protection of fun-
damental human rights have also inspired
the very constitution and makeup of gov-
ernments, both in the West and in many
developing countries. Yet, what is per-
haps the most striking feature of the cur-
rent global movement towards democ-
racy, is the broad convergence in politi-

cal thought, and the wide acceptance of
the ideals and merits of democracy. This,
in turn, has been accompanied by a spir-
ited defence of legal and social systems
created for the protection of fundamen-
tal human rights.2

The causes behind this apparent con-
vergence in political thought and ideals
can be explained by seemingly divergent
developments in the various regions of
the world. In Eastern Europe and the
former republics of the Soviet Union, the
crisis of communism, both as a political
and economic system — and its eventual
collapse —would appear to have validated
the values of democratic forms of gov-
ernance, as well as the principles under-
lying the functioning of market econo-
mies. In Africa, the economic difficulties
of the last decade, and the problems gov-
ermnments face in surmounting them, ex-
posed the limits of the one-party State.
The crisis also revealed the sharp limita-
tions of economic systems that relied
predominantly on State control and di-
rection. In Asia, the democratic move-
ment would appear to be a response to

* Babacar Ndiaye is the President of the African Development Bank

1

~—

The ideas of natural law from which the notion of inalienable human rights were drawn

were behind the two most famous declarations on human rights in the 18th Century - that
of the United States Declaration of Independence of 1776, and the French Declaration of the

Rights of Man and Citizen in 1791.

2) A major exception to the global democracy movement is the rise of fundamentalism in some
countries of the Islamic woild. The movement is noteworthy by its explicit rejection of
Western-inspired ideals of governance and human rights, and by its desire to establish
Sharia law as the basic law governing all social relations.
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the growing prosperity of the region, with
citizens now demanding, alongside the
economic and social gains that they had
achieved in the recent past, greater po-
litical rights and say in government. Al-
though differing from the experience of
other regions, the Asian experience
would, nonetheless, seem to validate the
limits to economic development and
growth under non-democratic systems of
governance.

While the fundamental motivation for
democratic movements in the various re-
gions of the world would thus appear to
be internal tensions and crises, these
movements have also been helped con-
siderably by changes in the global envi-
ronment, as well as by the still evolving
changes in the principles governing in-
ternational relations. The growing inter-
dependence of nations and regions, and
the increasing inter-linkages between
them - in turn made possible by advances
in telecommunication technology - is
changing the world into a veritable “glo-
bal village”. Important political and eco-
nomic occurrences, anywhere on the
globe, are now almost instantly commu-
nicated to the rest of the world. Conse-
quently, cases of political repressions, or
flagrant abuses of human rights, can no
longer be shielded from scrutiny by world
public opinion. Instead, they become glo-
bal news-items broadcast on the radio,
or beamed to television sets all over the
world.

An important effect of the intermational
community bearing daily witness to
events throughout the globe is the emer-
gency of a perceptible sense of a “shared
humanity”. The new experience is in-
creasingly leading to the belief that the

intemnal affairs of every people is, in some
measure, the affair of all. This, in turn,
has led to growing calls for the interna-
tional community to intercede on behalf
of people suffering from political perse-
cution or severe economic duress.? To
date, the international community has in-
terceded only in cases of immense hu-
man sufferings, or in cases where there
has been a flagrant disregard of basic
human rights. Thus, famines, hunger, and
widespread human suffering now rou-
tinely elicit strong responses of assist-
ance from the international community,
usually under the auspices of the United
Nations. Furthermore, in the recent
United Nations-sanctioned military inter-
vention in Somalia, the moral imperative
of providing humanitarian assistance has
been expanded to include the provision
of military protection of starving people.
In a similar fashion, the more forceful
claim that the international community
has an obligation to promote democracy
and respect for human rights in member
countries is gaining ground, although it
has yet to be formally elaborated or codi-
fied. This is reflected in the many pro-
grammes that the United Nations has
launched in all regions of the world, in
support of the establishment of demo-
cratic forms of governance, as well as for
the protection of human rights. In this
regard, it is worth noting that the United
Nations has recently sanctioned the right
of the international community to inter-
vene — admittedly under rather unique
circumstances — to protect an ethnic or
religious minority from persecution by its
own government. This new departure
would appear to be a weakening of the
principle of non-interference in the inter-

3) It is important to recall that not too far back, such involvement of the international commu-
nity would have been considered in the internal affairs of sovereign states.
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nal affairs of member States — a principle
that had guided the affairs of the United
Nations since its inception in 1945.

The apparent acceptance by the inter-
national community of certain “higher
principles” that would tend to curtail the
prerogatives of sovereign nations, to-
gether with the application of measures
to enforce them raise a number of con-
tentious and problematic issues. These
need to be fully discussed and debated
in all the appropriate international fora —
for example, in the upcoming United Na-
tions Conference on Human Rights (June
1993). A full and in-depth debate is re-
quired in order to ensure that the views
and perceptions of all nations and peo-
ples are adecuately represented. This is
essential if the enunciation of interna-
tional principles — and, in time, their codi-
fication into international laws — is not to
reflect simply the strictures of the more
powerful countries, but does, indeed, rep-
resent the considered views of all na-
tions. Efforts to arrive at an international
consensus are thus essential if interna-
tional principles governing the promotion
of democracy and the protection of hu-
man rights are to become freely accept-
able to all nations and peoples.

This paper seeks to address some of
the questions and issues that emerge in
connection with international efforts to
support democracy and protect human
rights in individual countries. The paper
first takes up the question of whether
there are indeed notions of human rights,
democracy, and good governance that are
acceptable to all societies and cultures
(section II/Towards Universally Accepted
Notions of Human Rights and Democ-
racy?). In the light of the inescapable dif-
ferences in cultures and value-systems —
as well as the inevitable tendency to pro-
mote specific national interests in the
course of all international co-operative
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endeavours — the paper raises the issue
of what broad principles/rules should
govern the involvement of the interna-
tional community in the efforts to protect
human rights and promote democracy
(section III/Some Basic Principles That
Should Govern International Co-operation
to Promote Democracy and Human
Rights. In section IV/Areas of Interna-
tional Co-operation to Promote Democ-
racy and Human Rights, the paper dis-
cusses the type of joint actions/pro-
grammes that members of the interna-
tional community could take in support
of democracy and human rights, on the
assumption that internationally-accepted
principles will indeed be forthcoming.

Towards Universally
Accepted Notions of
Human Rights and Democracy?

The involvement of the international com-
munity in efforts to promote democracy
and protect human rights in individual
countries presumes the existence of a cer-
tain consensus among members of the
community on the essential attributes of
democracy, and on those rights that are
to be considered as basic human rights.
A closer examination of the issue would,
however, indicate that while there may
be agreement on the desirability of demo-
cratic systems, considerable differences
still exist on the essential properties of
democratic systems of governance. There
may, moreover, be greater consensus on
non-democratic systems of governance
and on systems that fail to respect hu-
man rights than on what characteristics
— in a positive sense — constitute a de-
mocracy. In other words, members of the
international! community may find it
easier to agree that a particular system
of governance is non-democratic (e.g., as
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in the case of the apartheid system in
South Africa), than to agree on the con-
stitutive elements of a democratic soci-
ety.4

In Western liberal thought, democracy
is traditionally identified with two essen-
tial attributes: popular sovereignty and
individual liberty. These imply that le-
gitimate power rests solely with the peo-
ple, and that the people have the right to
choose or dismiss their government. Com-
plementing this fundamental axiom of
popular sovereignty is the inalienability
of certain human and political rights, such
as the right to free speech and political
assembly. Contemporary discourse in the
Western world on the notion of democ-
racy is marked by debates on whether
rights, other than the purely political,
should also be included within the no-
tion of democracy. Many would argue,
for example, that the right to basic needs,
such as a minimum supply of food and
acceptable shelter, as well as the right
to work, should be included in the notion
of democracy. Many would argue, for ex-
ample, that the right to basic needs, such
as a minimum supply of food and accept-
able shelter, as well as the right to work,
should be included in the notion of demo-
cratic rights. By contrast, many in the
developing countries, would argue not
only for a hierarchy of rights (with basic
material rights often being given higher

priority), but would also insist on the rec-
onciliation of the “universal” attributes
of democracy with the specific value-sys-
tems and cultures of a people.

In considering the historical evolution
of democracy, it is also important to note
how this notion has expanded progres-
sively over the centuries. It is worthwhile
to recall, for instance, that when propo-
nents of natural rights argued passion-
ately for the “rights of man" in the eight-
eenth and nineteenth centuries, they did
not include the rights of women, nor did
they refer to the rights of people of col-
our. Even in our own century, it is impor-
tant to recall the total disregard shown
by colonial powers for the democratic and
human rights of the peoples that they
had subjugated. We should note further
that it is only in this century that the
notion of “economic rights” as a integral
component of democratic rights, has
gained some ground.®

The question of which rights should
be considered as fundamental human
rights is also subject to similar debate.
While many would argue that the rights
enshrined in the United Nations’ Univer-
sal Declaration of Human Rights consti-
tute basic human rights, this declaration
has yet to be widely accepted. Further-
more, due to cultural and religious rea-
sons, many of the human rights enumer-
ated in the UN Declaration may not be

4) As will he argued more fully below, the absence of an un-ambiguous consensus on these
critical issues-as well as the inevitable pursuit of national interests in all international
endeavours - would imply the need for certain prudence and circumspection in calling for
international involvement in support of democracy and human rights.

5) The expansion, over time, of the notion of democracy, and the considerable time it took to
arrive at modern concepts of democracy, has important implications for the international
promotion of democracy in societies with limited democratic traditions. In brief, it is that
democratic institutions in such societies will necessarily take time to be established and,
more importantly, to take root. Also, it is clear all the democratic and human rights that are
now recognized inthe western would as fundamental rights can not be expected to be
accorded the same value and weight in “newly-democratizing” societies.
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acceptable to certain societies. A case in
point is the status of women. Yet, in many
societies — and by extension in much of
international development work — there
is a strong movement to accord women
the same rights as men. Clearly here,
there is a conflict between what may, at
first sight, appear to be a “universally”
accepted human right, and the values of
particular societies and cultures.$

International co-operation for the pro-
motion of democracy and the protection
of human rights will not only be affected
by the absence of a clear consensus on
such issues, but by those considerations
nations must necessarily take into ac-
count in deciding on their involvement
in such co-operative endeavours. In this
regard, the involvement of the nation is,
and will always be, subject to the calcu-
lus of national interests. While the inter-
national community has indeed taken nu-
merous measures which were largely
motivated by humanitarian concems, its
record in promoting democracy and pro-
tecting human rights has, however, not
always been subject to such lofty con-
cems. Its involvement has, as a result,
often been inconsistent.”

The absence of universally accepted
notions of democracy and human rights,
as well as the inevitable pursuit by coun-
tries of their own national interests, have
many serious implications for interna-
tional co-operation in the promotion of

democracy and good governance, as well
in the protection of human rights. In the
first place, it implies that the rules and
principles that should govern interna-
tional intervention should be formulated
to take into account the divergence of
views and interests among nations. And
in the light of such differences — some of
which could be quite far-reaching — a cer-
tain circumspection and prudence is re-
dquired to ensure the emergency of a con-
sensus among nations. Furthermore, as
will be argued in some detail below, this
also calls for certain agreements and
understandings between the interna-
tional community and those countries or
people on whose behalf the international
community may wish to intercede.

Some Basic Principles that
Should Govern Intemational
Co-operation to Promote
Democracy and Human Rights

The absence of universally-accepted no-
tions of democracy, as well as differing
views on what rights constitute funda-
mental human rights, implies the neces-
sity of a careful delimitation of the condi-
tions under which the international com-
munity should be involved to promote
democracy and human rights. It also calls
for a careful consideration and prudent
deliberations on the types of sanctions

6) Similar questions can be raised with regards democracy and customary rules of governance.
As will be discussed in some detail below, a people, for wither traditional, cultural or
religious reasons, may whole-heartedly accept non-democratic forms of governance.

7) In this regard it is worth noting that in regions or countries where the vital interests of
powerful nations have been at stake, the absence of democracy or the flagrant abuse of
human rights, has not always attracted much international condemnation or interest. Simi-
larly, the international community has not always been forthcoming in its support of demo-
cratic transformations in regions or countries, which may not be of particular interest to the
powerful members of the international community.
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the international community should au-
thorize in response to perceived viola-
tions of democratic principles or basic
human rights.

International co-operation and involve-
ment should, in the first instance, be
guided by the recognition of the legiti-
macy of different national political, eco-
nomic, and cultural systems. The inter-
national community can not thus insist
that all countries have identical systems
of political organizations or systems of
governance, even if there would appear
at present to be some convergence to-
wards the ideals of democracy and the
protection of human rights. In other
words, there is a need to recognize the
legitimacy of “national political and cul-
tural space” in the determination of sys-
tems of governance, and in the recogni-
tion and respect of fundamental human
rights.

It is clear that a notion such as that of
a legitimate “national space” can come
in conflict with the broader principle of
“shared humanity”. It could also be ar-
gued that the notion of “national space”
is not much different from that of “na-
tional sovereignty”, which the interna-
tional community has, in some important
respects, already begun to abridge. A
way of reconciling these seemingly con-
tradictory principles is by recognizing the
higher legitimacy of the principle of
“shared humanity” only under certain
specific conditions. In other words, it is
best done by recognizing that the inter-
national community does have that right,
and the moral duty, to express its pro-
found concern and even take measures
when certain clearly defined conditions
prevail. A few can be cited: a case of
attempted genocide against a people, be
they a.religious or ethnic minority; and
the occurrence of a humanitarian crisis
of unacceptable proportions, either due
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to the breakdown of law and order, or to
criminal negligence on the part of a gov-
ernment. In these types of egregious vio-
lations of basic human rights, or unac-
ceptable levels of human suffering, the
involvement of the intemational commu-
nity could be considered legitimate and
clearly called for.

A second principle which should gov-
em international involvement in support
of democracy and human rights is when
a people clearly expresses a desire to ex-
ercise its democratic and human rights,
but is thwarted by its own repressive
government. The rationale for interven-
tion under such conditions is the coinci-
dence of value-systems between inter-
nationally accepted democratic and hu-
man rights values (as enshrined, for ex-
ample, in the United Nations Declaration
of Human Rights), and the political and
cultural values of a people. Involvement
in such a case is called for because of
the manifest disregard of the clearly
enunciated wishes of a people. Under
these types of conditions, the appropri-
ate response of the international commu-
nity would, in general, be punitive meas-
ures such as suspension of resource
flows, or, in very serious cases, the im-
position of economic and trade embar-
goes.

The international community will,
however, need to observe strictly the ob-
verse of the above type of situation. It
will need to accept the principle of non-
interference if a people, either due to re-
ligious or cultural reasons, genuinely sup-
ports a particular system of government,
even if such a system may seem to con-
travene generally accepted democratic
principles and even if it would appear to
fall short in its observance of human
rights principles. In the contemporary
context, this would, for example, mean
accepting political systems based on
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Sharia law, if it is proven that the large
majority wish to have their political and
social relations governed by such a reli-
gious system. But the right of the major-
ity to establish such a political system
does not, on the other hand, give it also
the liberty to impose forcefully its beliefs
or will on a minority that may, for reli-
gious or other reasons, not support it.
Finally, a third principle that should
be applied is the principle of non-selec-
tivity. The international community, if it
is to use the principle of “shared human-
ity” to justify its involvement in the af-
fairs of individual countries, will need to
demonstrate its impartiality in the appli-
cation of this principle. To date, there
are clear cases of selectivity, not only in
the actions that individual countries take
in response to human rights abuses and
violations of democratic principles, but
even in the implementation of the reso-
lutions of the United Nations. If the prin-
ciple of shared humanity is indeed to be-
come a universally-accepted principle and
used to justify the involvement of the in-
ternational community in the affairs of
nations, it can only become so if it is
applied in a non-discriminatory manner.
The impartial application of the above
principles would call for the strengthen-
Iing and democratization of the interna-
tional organizations that would, on be-
half of the international community, be
involved in the promotion of democracy
and in the protection of human rights.
Since the end of the Second World War,
the United Nations, and, in particular, its
Security Council, have been the principal
bodies that have sanctioned international
interventions, both military and non-mili-
tary, against States that have been per-
ceived to have violated the principles of
the United Nations. And, as noted ear-
lier, with the end of the Cold War, the
United Nations has increasingly been in-
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volved in the promotion of democracy and
human rights in its member countries.
But despite this greater involvement,
there is still considerable room for
strengthening and reforming the institu-
tions of the United Nations in order to
enable them to shoulder their new re-
sponsibilities more efficiently and effec-
tively.

Areas of International
Co-operation to Promote
Democracy and Human Rights

International co-operation to promote de-
mocracy and human rights could perhaps
be best discussed at two levels — national
and international. International co-opera-
tion at the national level would consist
of programmes and activities to support
the evolution of national political systems
of governance towards democratic forms,
as well as programmes to support the
protection of fundamental human rights.
Such programmes, if they are to have le-
gitimacy and sustainability, will however
need to be complemented by reforms of
the international political and economic
systems to make these systems more
democratic and responsive to the needs
of humanity at large.

Intemational Co-operation
at the National Level

International co-operation to promote de-
mocracy and human rights at the national
level becomes unproblematic when there
are tangible movements towards demo-
cratic forms of governance in the socie-
ties in question, and when such evolu-
tions are accompanied by invitations from
the government or from popular organi-
zations for assistance from the interna-
tional community. Under these condi-
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tions, the international community should
provide various forms of assistance in
support of the transformation of political
and economic systems. Indeed, in many
of the poor and resource-starved devel-
oping countries, such support may be
critical for the successful implementation
of democratic reforms.

International co-operation in support
of democracy and human rights becomes
problematic, however, when such favour-
able domestic conditions do not prevail.
In the case of the obvious suppression
by a government of a people's expressed
desire to exercise its democratic and hu-
man rights, the international community
may sanction punitive measures. And in
the more flagrant cases, direct interna-
tional support may also be provided to
opposition political groups.B In situations,
on the other hand, where, due to reli-
gious or cultural reasons, a society gen-
erally accepts a system of rule that to
outsiders may appear un-democratic and
in violation of basic human rights, the
international community can do very lit-
tle. It can not presume to know what is
better for a people than the people them-
selves, and thereby take measures to sup-
port domestic political or economic re-
forms.

In those instances, where there is a
clear call by a government or a people
for international assistance, the types of
international programmes of co-operation
to promote democracy and support for
human rights can perhaps be classified
into three groups:

» programmes and activities to “mod-
emize" the State;

s programmes and - activities to
strengthen society;, and

» programmes and activities to promote
economic reform and growth in order
to help ensure the sustainability of
democratic reforms and processes.

Modernizing the State. The develop-
ment of democratic systems of govern-
ance would require what some have
called the “modemization of the state”.?
This concept refers to the importance of
improving the workings of the adminis-
trative machinery of government so that
they become more open and accessible,
decisions and the use to which resources
are put become more transparent, and
that the powers of the State over citizens
are properly delineated and clearly cir-
cumscribed. For these conditions to pre-
vail, clear administrative and financial
rules have to be promulgated, and civil
service codes and regulations, which de-
lineate the duties and rights of public
servants, must be drawn up. What is as
important is that an independent and
honest judiciary — one to which citizens
can have recourse — must be set up. Fi-
nally an energetic, vigilant, and independ-
ent media must be allowed to operate
freely.

Programmes aimed at the moderniza-
tion of the State could thus be an impor-
tant area for international co-operation
to promote democracy and human rights.
The international community could take

8) This was, for example, the case with the international assistance provided to liberation

movements in Africa.

9) See the Report of the South Commission, The Challenge to the South, (London: Oxford
University Press, 1990), pp. 116-118, for a good discussion of this topic.
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various measures to strengthen the in-
stitutions of the State. It could provide
training to bolster administrative and fi-
nancial systems; it could help in draw-
ing up administrative and civil codes; and
it could also assist countries to set up
independent and effective judiciary sys-
tems. Donors often shy away from pro-
viding such types of technical and finan-
cial assistance in support of institution
building as the results of projects aimed
at enhancing administrative capacity are
often not very tangible; they may, moreo-
ver, take considerable time before their
benefits become clear. Yet, activities
aimed at the modernization of the State
could, in the long-run, have as much posi-
tive impact, if not more, on the overall
(democratic) development of a nation.

Strengthening civil society. An essen-
tial characteristic of democracy is the dis-
persal of both political and economic
power among citizens. By contrast, to-
talitarian or repressive social systems are
characterized by the very opposite — the
concentration of political and economic
power in the hands of a small minority,
whether these be party members, an oli-
garchy, or State functionaries. An impor-
tant area of international co-operation in
support of democracy and human rights
should thus consist of programmes and
activities that seek to strengthen the
myriad institutions of civil society. A
strengthened civil society — one that is
clearly differentiated from the institutions
of the State — is essential if a society is to
have a countervailing force to balance
the powers of the State, and thereby
guarantee the essential conditions for de-
mocracy.

International support to civil society
can take a number of forms. It can in-
clude financial and technical support to
grass-roots popular organizations. Other
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types of support can take the form of
financial and technical support to pro-
grammes that seek to increase the gen-
eral “political literacy” of a population.
In this regard, projects that provide edu-
cation on democracy and human rights
can be quite supportive of the evolution
towards democratic forms of governance,
as well as to the emergency of demo-
cratic institutions at the grass-roots level.
Programmes to increase general literacy
rates can also contribute to enabling a
people to exercise more fully its funda-
mental democratic rights. Finally, inter-
national support should also be extended
to independent national research and
policy institutions. These could play an
important role in seeking to adapt gen-
eral democratic principles to the particu-
lar historical conditions of a society. They
can also provide the population with in-
dependent political, social, and economic
studies and assessments to enable the
citizenry to make informed judgements
and decisions.

Promoting economic reform and
growth. Many would argue that the
sustainability of the democratic process
in developing countries is, and will be,
dependent on the success that countries
will enjoy in establishing market-based
economies, as well as on the growth-
tempo of their economies. On this argu-
ment, if democracy is to take root, plural-
ism in the political sphere ~ implying a
dispersal of political power — must find
its echo in the economic arena in the dis-
persal of economic power among a
citizenry. As the concentration of eco-
nomic power, be it in a State bureauc-
racy or in an oligarchy, has historically
buttressed totalitarian or repressive po-
litical systems, the establishment of mar-
ket economies, as well as the emergency
of a strong and independent private sec-
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tor, are considered essential conditions
for the success of democratic transfor-
mations. In turnh, competition and a more
rational allocation of resources — and,
through these, more rapid economic
growth — are nurtured under democratic
forms of governance.

Such a dispersal of economic power is
expected to be safeguarded by the es-
sential attributes of the market economy
which include: some private ownership
of the means of production; free compe-
tition among economic agents; the right
to freely enter and exit any line of pro-
duction or employment; the determina-
tion of prices, and the allocation of re-
sources, through the free play of market
forces. In turn, the minimum political and
legal conditions that need to exist for the
efficient functioning of a market economy
are: a system of property rights that is
transparent and non-discriminatory; an
efficient legal system for the endorsement
of contracts and legal undertakings; a
framework that allows competition, en-
try and exit; and equality before the law
for all economic agents.

Partly as a response to the economic
difficulties that they faced in the decade
of the 1980s, and partly in response to
the democratization movement under-
way, many countries in Africa, Asia, and
Latin America have sought to establish
full-blown market economies. Indeed, the
rush towards the creation of market
economies resembles, in its intensity, the
global democratic movement. In Africa,
for example, the large majority of coun-
tries has initiated radical economic re-
forms which have involved the jettison-
ing of old economic systems that relied
on State direction and control, in favour
of the establishment of market econo-
mies. A complimentary effort to these re-
forms has been the support governments
have given to the private sector; increas-
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ingly, the private sector is viewed in
many countries as a vital agent of rapid
economic growth.

The results of the economic reform ef-
forts in many countries, and in particular
on the African Continent is to date, rather
mixed. In a few countries, there are en-
couraging signs of economic recovery and
growth; and a vigorous private sector,
emboldened by the change in economic
policies, is emerging. In other countries,
it has become clear that the development
of a dynamic sector — one capable of dis-
charging its anticipated role — will re-
quire some time. As a consequence, the
transition from State-directed economic
systems to full blown market economies
is expected to take a much longer time,
particularly in the poorer countries of Af-
rica. It has also been observed that a key
determinant of success in reforming
economies is the extent and scope of the
external support that countries receive.
Those countries that have succeeded in
mobilizing considerable external re-
sources in support of their reform efforts
have managed to bring about significant
structural transformations. By contrast,
reform efforts have flagged in those coun-
tries, which have faced difficulties in ob-
taining the requisite external support.

However, beyond the economic reform
efforts that must necessarily accompany
the transition to democracy, the sus-
tainability of the democratic reform proc-
ess itself is ultimately dependent on the
pace of economic growth achieved in
these countries. Rapid economic growth
is essential if the goods and services re-
quired to improve the material welfare of
citizens are to be produced, and if reduc-
tions in the number of people living in
absolute poverty are to be achieved. A
rapidly growing economy is also essen-
tial if jobs are to be created, and a de-
cent livelihood is to be provided for the
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rapidly increasing labour force.!?® With-
out the resources and the jobs that a rap-
idly growing economy makes available,
it is questionable that the democratiza-
tion process will be sustained for long.
For economic stagnation and decline —
leading to a downward spiral in stand-
ards of living — will undoubtedly prove
fertile ground for anti-democratic forces
that may well succeed in overturning and
stifling democratic institutions and proc-
esses.

Rapid economic growth is dependent
on a number of factors. Among these,
the most important are: a high level of
savings and investment; a stable
macroeconomic environment (character-
ized by low inflation, stable monetary
growth, and sustainable fiscal and bal-
ance of payments situations); adequate
external resource flows (through a com-
bination of private and official capital
flows); and appropriate State interven-
tion, including adequate public invest-
ment to provide the requisite social and
physical infrastructure for economic
growth. The economic reform efforts of
many developing countries have sought
to create the conditions necessary for
rapid economic growth. While a few have
succeeded, many countries, particularly
the very poor ones in Africa, have yet to
achieve sustained economic recovery and
growth. Their efforts have been impeded
not only by the heavy legacy of the past,
but by the exceptionally unfavourable ex-
ternal environment that they have faced
in the last decade. These have included
all-time low commodity prices, a high
debt overhang, high interest rates, and
severe reductions in external capital
flows. Thus, in the absence of major in-

ternational efforts to improve the exter-
nal economic environment that many de-
veloping countries face, it is unlikely that
these countries will achieve high and sus-
tained levels of economic growth.

In the light of the essential linkage
between democracy and market econo-
mies, an important area for international
co-operation in support of democracy and
human rights must necessarily be greater
support for the economic reforms that de-
veloping countries have launched. Inter-
national co-operation should also be
aimed at supporting the efforts of devel-
oping countries to achieve rapid rates of
economic growth. Here again, interna-
tional support can take many forms. But
in the light of the severe external resource
constraints that many - and in particular
African — countries face, a priority area
must necessarily be increasing the ex-
ternal resource flows to developing coun-
tries, and, in particular, to the poorer
countries. An important additional step
that the international community can take
in this regard is implementing measures
to write-down substantially the external
debt of these countries, so as to release
additional resources for investment.

As important as these two measures
may be, the international community
should, in addition, take a number of
other complementary measures in sup-
port of the economic reform and growth
efforts of developing countries. These in-
clude: providing technical and financial
support for the development of private
entrepreneurship; assistance to improve
and simplify government tax systems and
regulations; technical assistance to re-
vise and develop appropriate commercial
codes and property laws; and technical

10) On the African Continent alone, the labour force is expected to increase by some 70 million

in the 1990s.
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support to strengthen regulatory bodies,
and to simplify and streamline regula-
tions that govern business activities.!1

International Co-operation
at the Regional and Global Levels

International co-operation to promote de-
mocracy and human rights in individual
countries will need to be complemented
by efforts to improve global governance,
as well as by attempts to reform the in-
ternational economic system, so as to
make these systems more responsive to
the needs of humanity at large in the
- developing world. Indeed, if political re-
forms at the national level, as well as
efforts to reform economic systems are
to succeed, they must find support and
sustenance at the regional and interna-
tional levels.

Improving global governance. Meas-
ures to improve global governance must
necessarily focus on the role of the United
Nations, and on ways and means of both
making this institution more democratic
and more effective.1? For much of its ex-
istence, the United Nations has reflected
the tensions and conflicts of the Cold War
era, with the superpowers manoeuvring
to use the institution to further their own
political agendas. But with the end of
the Cold War, and the seeming conver-
gence of thinking on such matters as de-
mocracy and human rights, it is essen-
tial that the United Nations begin to play
more fully its unique role in efforts to
improve global governance. This will,
however, require that the United Nations

be reformed and strengthened. One of
the most important measures in this re-
gard is the reform of the Security Coun-
cil, so as to ensure that all regions and
nations are fairly and adequately repre-
sented.

A revitalized and reformed United Na-
tions can provide considerable support
for the fledgling democratic movements
in many countries, as well as to the ef-
forts of these nations to reform their eco-
nomic systems. Many of the international
support programmes and activities dis-
cussed above could be channelled
through the United Nations. As the
United Nations is the only supra-national
body that can legitimately play such a
role in all regions of the world, its in-
volvement could be more acceptable to
sovereign States than that of other insti-
tutions or countries. In this regard, how-
ever, it should be noted that regional in-
stitutions can also play equally impor-
tant roles. In Africa, for example, a
strengthened Organization of African
Unity (OAU) could have an important role
in assisting member countries’ efforts to
reform their political systems. Similarly,
the African Development Bank (ADE) has,
and will, undoubtedly continue to play a
major role in regional member countries’
efforts to reform their economic systems,
as well as in their efforts to achieve
higher rates of economic growth.

Reforming the global economic sys-
tems.. Major reforms in the global eco-
nomic system will alsc be required if the
economic reform efforts of developing
countries are to succeed and, by exten-

11) The other measures that the international community should take to improve the external
economic environment that developing countries face are discussed in the following sub-

section.

12) These issues are discussed in some detail in the statement of the Stockholm Initiative on
Global Security and Governance, “Common Responsibility in the 1990s” (Stockholm: 1991).

34

INTERNATIONAL COMMISSION OF JURISTS



sion, if the movement towards democratic
systems of governance is to be sustained.
Many developing countries, and in par-
ticular the poor ones, have highly open
economies that are affected by develop-
ments in the global economy, and in par-
ticular by movements in the international
prices of primary commodities. Such
economies are also highly dependent on
external capital flows — both official and
private — to meet their investment and
growth requirements. As noted earlier,
the external economic environment that
these countries have faced, in the dec-
ade of the 1980s as well as the early years
of the 1990s, has been highly unfavour-
able. Therefore, for many countries, both
the attempt at democratization and the
efforts at economic reform are being un-
dertaken at a particularly unfavourable
period.

The international community should
thus undertake a number of measures
both in support of the reform efforts of
these countries, as well in support of the
development aspirations of the peoples
of the developing world. In addition to
increasing external resource flows, and
taking effective measures to reduce the
debt of the poor countries, some of the
most important complementary measures
that the intemational community should
consider are:

» international agreements to stabilize
commodity prices in the short and me-
dium term, and to support, in the
longer term, the diversification efforts
of developing countries;

s reform of the international trading and
monetary systems, with the aim of re-
moving or reducing protectionist
measures and tendencies in the North,
and to increasing global liquidity to
allow improved access by developing
countries; and

THE REVIEW - No, 49 / 1992

* measures to improve the access to,
and transfer of, modern technology
from the industrialized countries to de-
veloping countries.

Summary and Conclusions

In the course of the last decade, the world
has witnessed a movement of global di-
mensions in support of democracy and
the protection of human rights. This
movement has, in part, been a response
to the political, economic, and social cri-
ses faced by many countries, largely aris-
ing out of the failures of past State con-
trol and repressive social systems. The
increased interdependence and linkages
among people, made possible by ad-
vances in telecommunications technol-
ogy, have also contributed to the strength
of the global movement. By allowing the
world to bear witness to events every-
where, the new technology has contrib-
uted to the emergence of a strong sense
of “shared humanity” among the people
of the world. Thus, the affairs of indi-
vidual countries are increasingly becom-
ing the affairs of all. One consequence
has been the apparent acceptance of the
moral responsibility of the international
community to intercede in cases of im-
mense human sufferings, or in cases
where the human rights of a people are
being egregiously violated. The argument
that the international community, through
the offices of the United Nations, should
also be involved in the efforts of coun-
tries to transfonm their political systems,
in line with generally accepted demo-
cratic norms, is also increasingly gaining
ground.

But despite the seeming convergence
of political thinking, and the increased
involvement of the international commu-
nity to support democracy and protect
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human rights, there still exists the need
to recognize the validity and legitimacy
of different political systems and arrange-
ments that reflect different traditions, cul-
tures and value-systems. These may not,
however, always accord with generally
accepted democratic and human rights
principles. The international community
would thus need to recognize the right
of a nation, or a people, to its own “na-
tional political and cultural space”. It can
not, therefore, insist that all countries
have identical systems of governance.

In the light of the apparent conflict
between the principle of “shared human-
ity”, which can give legitimacy to the
involvement of the international commu-
nity in the affairs of sovereign States, and
the principle of “national political and cui-
tural space”, it is essential to delineate
clearly the conditions under which the
first principle will be given precedence.
Three principles which should guide such
interventions have been proposed in the
paper. First, it is argued that the interna-
tional community has the right, as well
as the moral duty, to express its concern
and to take appropriate measures in
cases where a people’s expressed desire
to exercise its democratic rights are be-
ing thwarted by a repressive government,
it is argued that the international com-
munity should take measures in support
of a people's expressed wishes. But in
situations where a people, either due to
religious or cultural reasons, supports a
political system that may seem to con-
travene generally accepted democratic
principles, the international community
has to refrain from interference. And
third, international involvement can only
gamer the requisite global legitimacy if
the principle of non-selectivity is strictly
followed to ensure that the measures that
the international community may take are
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considered and implemented impartially.

In situations where appropriate con-
ditions for international co-operation to
promote democracy and human rights
exist, such co-operation at the national
level could consist of programmes and
activities that seek (i) to modernize the

State, (ii) to strengthen civil society, and
(iii) to promote economic reform and
growth, to help ensure the sustainability
of democratic reforms and processes.

Programmes and activities at the na-
tional level should, however, be comple-
mented by co-operation at the interna-
tional level both to improve global gov-
ernance and to improve the intemmational
economic system to make them more re-
sponsive to the needs of all humanity.
Improved global governance will require
the reform and strengthening of the

United Nations. The reform of the UN
should attempt to ensure that all regions
and nations are fairly and adequately rep-
resented; and the strengthening of this
institution should aim at allowing it to
carry its new post Cold-War responsibili-
ties more efficiently and effectively.

" The reform of the international eco-
nomic system should, in turn, aim at im-
proving the external economic environ-
ment for the developing countries so that
their political and economic reform ef-
forts are not thwarted by further adverse
global economic developments. Some of
the specific measures that the interna-
tional community should take in this re-
gard consist of: increasing resource flows
to the poor countries and regions; sub-
stantial write-downs of the external debt
of the poorer countries; stabilization of
commodity prices; and reforms of the in-
ternational trading and monetary systems
to remove protectionist measures and to
increase global liquidity so as to allow
increased access to developing countries.
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Uruguay: Amnesty Law in Violation
of Humam Rights Convention

Robert Kogod Goldman *

One very disquieting feature of the shift
to democratically elected governments
throughout Latin America, during the last
decade, has been the practice of grant-
ing amnesty — or comparable legal meas-
ures — to State security forces for their
gross human rights violations committed
during the previous military reigns.

Amnesties, for example, have been
granted in recent years in Argentina, Bra-
zil, Chile, El Salvador, Guatemala, Haiti,
Honduras, Nicaragua, Suriname and Uru-
guay. In some cases, military regimes
have promulgated self-amnesty before
relinquishing control to civilian authori-
ties. In others, the military has extracted
a guaranteed amnesty from civilian lead-
ers as the “price” to pay for restoring a
civilian government. In several instances,
furthermore, the new govemments, un-
der pressure from the military, have en-
acted amnesties, euphemistically, in the
name of democracy or for the bringing
about of national reconciliation or pacifi-
cation.

The question of whether States, that
are parties to human rights treaties, are
obliged to prosecute human rights viola-

tors has been extensively studied and
debated by international lawyers and hu-
man rights advocates in recent years. The
Inter-American Commission on Human
Rights was the first inter-governmental
body to squarely address this contentious
question. It recently found that Uruguay’s
1986 amnesty law (Ley de Caducidad)
violated basic provisions of the Ameri-
can Convention on Human Rights and of
the American Declaration of the Rights
and Duties of Man.1

The Position of the Petitioners
The Theory of Complaints

The Commission's action decided eight
consolidated cases, with multiple victims,
which were jointly filed by the Institute
of Legal and Social Studies of Uruguay
and Americas Watch shortly after the
Uruguayan Parliament, under pressure
from the military, passed the Ley de
Caducidad on 22 December 1986. This
law terminated the State’s power to pros-
ecute and punish military and police per-

* Law Professor Robert Kogod Goldman is Co-Director of the Centre for Human Rights and
Humanitarian Law at American University Law School, Washington, D.C., USA.

1) Report N° 29/92 (Cases 10.029, 10.036, 10.145, 10.305, 10.372, 10.373, 10.374 and 10.375)
Uruguay, OEA/Ser.L./V/11.82, doc. 25, dated 2 Oct. 1992.
In Report N° 28/92 (Cases 10.147, 10.181, 10.240, 10.262, 10.309 and 10.311) OEA/Ser.L/V/
11.82, also dated 2 Oct.1992, the Commission found that Argentina’s “Due Obedience” and
“Final Stop” laws violated the American Convention on Human Rights and the American
Declaration of the Rights and Duties of Man. While factually dissimilar from the Uruguayan
cases, the Commission disposed of challenges to these Argentine measures applying essen-
tially the same legal reasoning as in the Uruguayan cases.
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sonnel responsible for human rights vio-
lations committed during the period of
de factomilitary rule (June 1973 to March
1985). The application of this law resulted
in the dismissal of 40 criminal cases in
civilian courts, initiated by attorneys for
victims of human rights abuses or their
relatives against approximately 180 mili-
tary personnel. Uruguay'’s Supreme Court
upheld the law’'s constitutionality on 2
May 1988. The law won narrow approval
by Uruguay's electorate in a national ref-
erendum on 16 April 1989.

All eight cases before the Commission
involved violations by State agents of cer-
tain “preferred” human rights, inter alia,
the right to life, the right to humane treat-
ment and the implicit freedom from forced
disappearance. The complaints were not
based directly on violations of these
rights — all of which had occurred before
Uruguay ratified the American Conven-
tion — but rather on the effect of the am-
nesty law, which was enacted after Uru-
guay'’s ratification of that instrument.

Specifically, the petitioners’ fundamen-
tal claim was that the Ley de Caducidad
— by terminating judicial investigation of
these past abuses and dismissing pro-
ceedings against their perpetrators — de-
nied petitionets their rights to judicial re-
course and remedies in violation of Arti-
cles 8.1 and 25 of the American Conven-
tion and in relation to Article 1.1 thereof.

The Misapplication of Amnesty

During three lengthy oral arguments be-
fore the Commission, petitioners freely
conceded that every government has the
prerogative to amnesty or pardon certain
criminal offences or offenders under its
domestic law. But petitioners claimed
that when the effects of such a measure
deprive victims of such offences of judi-
cial protection guaranteed by an interna-
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tional instrument to which that State is a
party, then the matter could no longer be
regarded as purely domestic in nature or
beyond the scrutiny of competent inter-
national bodies. Petitioners also asserted
that the Ley de Caducidad was a morally
and legally perverse application of the
concept of amnesty.

In this connection petitioners noted
that, conceptually, amnesty abolishes or
forgets the particular offence. It normally
applies to crimes against the sovereignty
of the nation, i.e., political offences. Peti-
tioners argued that, properly viewed, this
concept should not apply to the Ley de
Caducidad and similar measures that for-
give agents of the State who have grossly
violated the human rights of citizens. The
State’s right to abolish or forget the
crimes of those who have infracted its
sovereignty, by rebellion or other means,
flows from the role of the State as the
victim. Thus, the State may find that its
interests, such as national reconciliation,
are best served by an amnesty. However,
petitioners contended that the State
should not have the prerogative to abol-
ish or forget its own crimes or those of
its agents committed against its citizens.
If the right to abolish or forget such
crimes exists, then it belongs only to the
victims themselves.

The American Convention's Superiority

The petitioners also argued that even if
the Ley de Caducidad could deny them
judicial remedies, as a purely domestic
legal matter, it could neither deprive pe-
titioners of their remedies under the
American Convention nor relieve Uru-
guay of its duty to fulfil its obligations
thereunder. Petitioners contended that,
by denying them access to local legal re-
dress, Uruguay had rendered illusory its
basic obligation to respect, ensure and
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remedy violations of Convention-based
rights and in effect had interposed its
domestic law as a bar to compliance with
the Convention.

Petitioners noted that, on the interna-
tional level, it is well established that a
State's international obligations are su-
perior to any obligations it may have un-
der its domestic law. Thus, a State can-
not invoke its own contrary domestic law
as an excuse for non-compliance with in-
ternational law. With regard to interna-
tional agreements, this principle is codi-
fied in Article 27 of the Vienna Conven-
tion on the Law of Treaties, which states
in pertinent part: “A party may not in-
voke the provisions of its internal law as
justification for its failure to perform a
treaty...”

Accordingly, notwithstanding its fail-
ure to give internal legal effect to a pro-
vision of the American Convention, Uru-
guay remained bound by that treaty and
was responsible for its violation. This
principle has been repeatedly invoked
and affirmed in decisions of the Perma-
nent Court of International Justice and
of the International Court of Justice, as
well as those of other international tribu-
nals.2

Petitioners also cited another related
and basic principle of international treaty
law directly binding on Uruguay: the cus-
tomary law doctrine of pacta sunt
servanda, embodied in Article 26 of the
Vienna Convention. It states: “Every in-
ternational agreement in force is binding
upon the parties to it and must be per-

formed by them in good faith.” This prin-
ciple implicitly reinforces the doctrine
that a State’s treaty obligations are unaf-
fected by changes, whether by legisla-
tion or referendum, in its domestic law.

Governmental Succession
to Treaty Obligations

Similarly, petitioners pointed out that a
change in government, by whatever
means (since the identity of a State re-
mmains the same), does not alter the bind-
ing nature of the State’s international le-
gal obligations. Thus, the Sar}guinetti and
Lacalle administrations were intemation-
ally responsible for unredressed viola-
tions of the American Convention, attrib-
utable to the de facto military regime.
The Inter-American Court of Human
Rights applied this principle specifically
to State-sponsored human rights viola-
tions in the Veldsquez Rodriguez case:
in a landmark decision on 29 July 1988 it
found Honduras responsible for the dis-
appearance of Manfredo Velasquez. The
Court said in this regard:

According to the principle of continu-
ity of the State in international law,
responsibility exists both independ-
ently of changes in government over
a period of time and continuously from
the time of the act which creates re-
sponsibility to the time when the act
is declared illegal. The foregoing is
also valid in the area of human rights
although, from an ethical or political

2) For example, in its 1930 advisory opinion in the Greco-Bulgarian Communities case the
Permanent Court of International Justice stated: “It is a generally accepted principle of
international law that in relations between powers who are contracting parties to a treaty,
the provisions of municipal law cannot prevail over those of the treaty.” The Permanent
Court has also ruled that this same principle applies even when a state invokes its constitu-
tion “with a view to evading obligations incumbent upon it under international law or

treaties in force"”.
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point of view, the attitude of the new
government may be much more re-
spectful of those rights than that of
the government in power when the
violations occurred (para. 184).

The State’s Obligations

During these oral arguments, the peti-
tioners particularly emphasized the au-
thoritative interpretation by the Inter-
American Court of Convention Article 1.1
in the Velasquez case to support their
claim that Uruguay was obliged to inves-
tigate and prosecute perpetrators of
State-sponsored human rights violations.?

In its opinion, the Court declared that
Article 1.1 “constitutes the generic basis
of the protection of rights recognized by
the Convention” (para.163). The Court in-
dicated that the obligation to “respect”
rights recognized in the Convention is
founded on the notion that “the exercise
of public authority has some limits which
derive from the fact that human rights
are inherent attributes of human dignity
which are, therefore, superior to the
State” (para. 165). It interpreted far more
broadly the State’'s other obligation un-
der Article 1.1 “to ensure the free and
full exercise” of these rights. The Court
stated that this “obligation implies the
duty of the States parties to organize the
governmental apparatus and, in general,
all the structures through which public
power is exXercised, so that they are ca-
pable of judicially ensuring the free and
full enjoyment of human rights” (para.
166).

The Court stated that whenever a
State organ, agent or public entity, vio-
lates a right protected by the Conven-
tion, the State is internationally respon-
sible, not only for the violation of the in-
fringed right, but also for a violation of
its duty, under Article 1.1, to respect and
to ensure that right. Significantly, the
Court found that as a consequence of
their dual obligations under Article 1.1,
States “must prevent, investigate and
punish any violation of the rights recog-
nized by the Convention and, moreover,
if possible attempt to restore the right
violated and provide compensation as
warranted for damages resulting from the
violation of human rights” (para. 166).
The Court also noted that compliance
with Article 1.1 necessarily requires the
government to investigate each and every
violation of a protected right. Failure to
investigate or an investigation not un-
dertaken in “a serious manner” and “as
a mere formality preordained to be inef-
fective,” resulting in the violation going
unpunished and the victim uncompen-
sated, violates the duty “to ensure” the
full and free exercise of the affected right
(paras. 176 & 177).

Petitioners argued that since the Ley
de Caducidad terminated criminal inves-
tigations, it clearly violated Article 1.1.
They also contended, from a policy per-
spective, that the prosecution of perpe-
trators “ensures” the protection of hu-
man rights by preventing or deterring fu-
ture violations by the actor(s) or others.
Moreover, such prosecution symbolically
represents a clear break with the legacy

3) The states parties to this Convention undertake to respect the rights and freedoms recog-
nized herein and to ensure to all persons subject to their jurisdiction the free and full
eXercise of those rights and freedoms, without any discrimination for reasons of race, colour,
sex, language, religion, political or other opinion, national or social origin, economic status,

birth or any other social condition.
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of the past and helps restore public con-
fidence in democratic institutions.

The Position of the
Government of Uruguay

The Law's Contextual Setting

The Uruguay government's basic argu-
ments, some of which were oral, were
summarized and explained in its written
response to the Commission's preliminary
report.4

The government criticized the Com-
mission for having ignored the “demo-
cratic juridical-political” context, the “do-
mestic legitimacy"” and the “higher ethi-
cal ends” of the Ley de Caducidad. Spe-

cifically, it asserted that the amnesty

question “should be viewed in the politi-
cal context of reconciliation, as part of a
legislative programme for national paci-
fication that covered all actors involved
in past human rights violations” (Com-
mission Official Report, para. 22). It em-
phasized that the law was enacted with
the requisite parliamentary majority and
had been the subject of a national refer-
endum expressing “the will of the Uru-
guayan people to close a painful chapter
in their history in order to put an end, as
is their sovereign right, to division among
Uruguayans” (Official Report, para. 22).
As such, the government continued, the
law “is not subject to international con-
demnation”. In addition, the government
pointedly declared that it “cannot accept
the Commission’s finding that while the
domestic legitimacy of the law is not

i e cossa MR —————

within the Commission’s purview, the le-
gal effects denounced by petitioners are”.

Lawful Restrictions

The government contended that the Ley
de Caducidad violated neither the Ameri-
can Convention nor any other interna-
tional engagement, but was instead a le-
gitimate exercise of the State's basic
rights to grant clemency and to place law-
ful restrictions on rights. It argued that
Convention Articles 8.1 and 25.1 must
be interpreted in light of Convention Ar-
ticles 30 and 32, which permit States to
restrict the enjoyment and exercise of
Convention-based rights “when such re-
strictions are the product of laws enacted
for reasons of general interest or when
those rights are limited by the rights of
others, by the security of all and by the
just demands of the general welfare in a
democratic society” (Official Report, para.
23). Furthermore, the government con-
tended that Convention Article 4.6, as
well as Articles 6.4 and 14.6 of the Inter-
national Covenant on Civil and Political
Rights, granted Uruguay the requisite
authority to enact the disputed law.

Articles Disputed

The government averred that the fair trial
guarantees in Convention Article 8.1 re-
fer to “the rights of the accused in a crimi-
nal proceeding and not to someone filing
a criminal action” (Official Report, para.
24). While asserting that “private parties
are not the owners of a criminal action”,
and that Uruguayan procedural law does

4) Uruguay, which has accepted the jurisdiction of the Inter-American Court, had 90 days upon
receipt of the Commission’s report to submit these complaints to the Court but declined to

do so.
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not recognize an individual right to bring
a criminal complaint independently of a
case brought by the public prosecutor,
the government conceded that private in-
terests are allowed to “intervene” in “ex-
ceptional cases” (Official Report, para.
24). It claimed that such an individual
right is “not protected by international
human rights law”.

The government asserted that it had
not violated Article 25.1 of the Conven-
tion whose purpose, it argued, was in-
tended to “redress the injured rights and,
if not, secure reparation for the damage
suffered” (Official Report, para. 25). It fur-
ther stated that “since, in the cases be-
ing denounced, it is impossible to redress
rights injured during the de facto regime,
all that remains is the right to damages,
which the [ley] has in no way impaired”.

The Ley’s Intentions

The government claimed that the Ley de
Caducidad did not violate Article 1.1 as
interpreted by the Court in the Velasquez
case. Noting that the duty to investigate
and the question of an amnesty law
“must be analyzed as a whole”, the gov-
ermnment noted that the ley’s intention
was in furtherance of the common good
because “investigating facts that oc-
curred in the past could rekindle the ani-
mosity between persons and groups”,
thus obstructing reconciliation and the
strengthening of democratic institutions.
While acknowledging that the legal sys-
tem should make available to interested
parties the procedural means to estab-
lish the truth, the government, nonethe-
less, argued that, for those same reasons,
the State may choose “not to make avail-
able to the interested party the means
necessary for a formal and official inquiry
into the facts in a court of law” (Official
Report, para. 26).
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The Commission’s Opinion
and Conclusions

Competence to Examine
the Ley'’s Effects

Before addressing the merits of the cases,
the Commission first rejected Uruguay's
claim that it was not empowered to de-
cide whether the Ley de Caducidad was
compatible with the American Conven-
tion. While admitting that it lacked juris-
diction to pass on the domestic legality
or constitutionality of national laws, the
Commission stated that “application of
the Convention and examination of the
legal effects of a legislative measure, ei-
ther judicial or of any other nature, inso-
far as it has effects incompatible with
the rights and guarantees embodied in
the Convention... are within the Commis-
sion’s competence” (Official Report, para.
31). The Commission affirmed that its
competence arises from the Convention
which, inter alia, vests it with jurisdic-
tion respecting matters relating to the
fulfilment of the commitments made by
States parties to the Convention (Article
33) and to receive and take action on
petitions pursuant to its authority under
that instrument (Articles 41, 44 and 51).
It also noted that contracting States are
obliged by Convention Article 2 to adopt
“such legislative or other measures as
may be necessary to give effect to those
rights and freedoms”. Thus, it concluded,
“a fortiorl, a country cannot by internal
legislation evade its international obliga-
tions” (Official Report, para. 32).

Violation of Fair Trial Guarantees

The Commission noted that by sanction-
ing and applying the Ley de Caducidad,
Uruguay had not only, by design, dis-
missed all criminal proceedings against
perpetrators of past human rights abuses,
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but also, had not undertaken any official
investigation to establish the truth about
these past events. It pointedly cited its
own “general position on the subject” as
stated in its 1985-86 Annum Report:

One of the few matters that the Com-
mission feels obliged to give its opin-
ion in this regard is the need to inves-
tigate the human rights violation com-
mitted prior to the establishment of
the democratic government. Every so-
ciety has the inalienable right to know
the truth about past events, as well as
the motive and circumstances in which
aberrant crimes came to be commit-
ted, in order to prevent a repetition of
such acts in the future. Moreover, the
family members of the victims are en-
titled to information as to what hap-
pened to their relatives. Such access
to the truth presupposes freedom of
speech, which of course should be ex-
ercised responsibly; the establishment
of investigating committees whose
membership and authority must be de-
termined in accordance with the inter-
nal legislation of each country, or the
provision of the necessary resources
so that the judiciary itself may under-
take whatever investigations may be
necessary (Official Report, para. 37).

The Commission also indicated that it
had “to weigh the nature and gravity” of
events to which the ley applied, such as
forced disappearances and abduction of
minors, stating that “the social impera-
tive of their clarification and investiga-
tion cannot be equated with that of a
mere common crime” (Official Report,

el — _|

para. 38).

The Commission indicated that the Ley
de Caducidad "had various effects and
adversely affected any number of parties
on legal interests. Specifically, the vic-
tims' next of kin or parties injured by
human rights violations have been de-
nied their right to legal redress, to an
impartial and exhaustive judicial investi-
gation that clarifies the facts, ascertains
those responsible and imposes the corre-
sponding criminal punishment” (Official
Report, para. 39).

It then addressed the merits of the pe-
titioners' essential claim that the disputed
measure, as applied, violated their rights
to a fair trial and judicial protection guar-
anteed in Convention Articles 8.1 and
25.1, respectively. Article 8.1 provides in
pertinent part: “Every person has the
right to a hearing with due guarantees
[by a competent tribunall... in the sub-
stantiation of any accusation of a crimi-
nal nature made against him or for the
determination of his rights and obliga-
tions of a cure, labour, fiscal or any other
nature.”

The Commission rejected Uruguay's
contention that Article 8.1 only applies
to the rights of criminal defendants. It
concluded that Uruguay, by enacting and
applying the Ley de Caducidad after it
had ratified the Convention, had deliber-
ately prevented petitioners from exercis-
ing rights “upheld” in Article 8.1 and,
accordingly, had violated the Convention.
For the same reasons, the Commission
found that Uruguay had violated the pe-
titioners’ right to judicial protection stipu-
lated in Article 25.1 of the Convention.5

5) Article 25.1 states: “Everyone has the right to simple and prompt recourse, or any other
effective recourse, to a competent court or tribunal for protection against acts that violate
his fundamental rights recognized by the constitution or laws of the State concerned or by
this Convention, even though such violation may have been committed by persons acting in

the course of their official duties.”
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A Violation of Obligation

The Commission also concluded that the
Ley de Caducidad, which prevented in-
vestigation of past human rights abuses,
violated Uruguay's duty under Article 1.1
“to ensure” petitioners the free and full
exercise of these Convention-based
rights. Predictably, it found the Inter-
American Court’s authoritative interpre-
tation of Article 1.1 in the Velasquez case
to be controlling on the issue of investi-
gation in these cases. The Commission
cited with approval the following pas-
sages, among others, from Velasquez:

If the State apparatus acts in such a
way that the violation goes unpun-
ished and the victim's full enjoyment
of such rights is not restored as soon
as possible, the State has failed to com-
ply with its duty to ensure the free
and full exercise of those rights to the
persons within its jurisdiction. As for
the obligation to investigate, the Court
notes that an investigation must have
an objective and be assumed by the
State as its own legal duty, not as a
step taken by private interests that
depends upon the initiative of the vic-
tim or his family or upon their offer of
proof, without an effective search for
the truth by the government (Official
Report, para. 50).

Commission’'s Recommendations
to Uruguay

Based on its conclusion that the Ley de
Caducidad was incompatible with the
American Convention, and violated Arti-
cles 1.1, 8.1 and 25.1, as well as Article
XVII of the American Declaration of the
Rights and Duties of Man, the Commis-
sion recommended to the Uruguayan gov-
ermnment that it pay just compensation to
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the applicant victims or their rightful
claimants for its violations of these rights.
It also recommended that the government
adopt “the measures necessary to clarify
the facts and identify those responsible
for the human rights violations that oc-
curred during the de facto period” (Offi-
cial Report, para. 54).

Conclusion

It is sobering to note that amnesties
granted to violators of human rights dur-
ing the rule of previous military govern-
ments in Latin America have rarely de-
terred and, at times, have become a li-
cence for these State agents to repeat
the same crimes under the new govern-
ments. By conferring, and indeed, en-
shrining impunity, these laws have
deeply divided civil society and compro-
mised the very notion of the Rule of Law,
rather than promoting genuine national
reconciliation and consolidating democ-
racy. In these circumstances, it is not sur-
prising that changes from military to ci-
vilian government, in the hemisphere,
have often translated into military tute-
lage instead of actual civilian control over
the security forces.

Most of these transitions, particularly
in the case of Uruguay, have also been
accompanied by a policy of official “am-
nesia” that makes second-class citizens
of those who, having suffered violations
of their rights, find that democracy does
not offer them any more legal recourse
as plaintiffs than they had as victims or
defendants under military rule. The new
civilian government, by active omission
and by refusing to acknowledge and re-
dress past horrors, becomes a party to
the continuity of official contempt for the
fundamental rights of certain citizens.
The full measure and enjoyment of citi-
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zenship is thus reserved for others who,
under military rule, inflicted pain, or who
did not feel directly and painfully the loss
of guaranteed rights. Too often the vic-
tims are left with only collective memo-
ries of suffering for which there has been
no reparation.

In its reports on Uruguayan and Ar-
gentine amnesty measures, the Inter-
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American Commission on Human Rights
has clearly and authoritatively estab-
lished the duty of States, parties to the
American Convention, to investigate,
identify and prosecute the perpetrators
of State-sponsored human rights viola-
tions. The Commission's decisions are an
important and clear repudiation of impu-
nity.
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COMMENTARIES

The International Meeting
Concerning Impunity

More than 60 experts — jurists, legisla-
tors and victims - from around the world
participated in the International Meeting
Concerning Impunity for Perpetrators of
Gross Human Rights Violations. Their ob-
jective was to propose guidelines that
would eliminate injustice and build on
the future but not neglect the past.

The meeting was organized by the In-
ternational Commission of Jurists and the
Commission Nationale Consultative des
Droits de 'Homme of France under the
auspices of the United Nations. It was
held 2-5 November at the Palais des Na-
tions in Geneva.

Historical Precedents

The impunity of perpetrators of gross hu-
man rights violations has a moral, politi-
cal and legal dimension. It also has seri-
ous practical consequences. Gross and
repeated violations of human rights make
any possibility of peaceful coexistence
between human beings difficult and,
thus, constitute an obstacle to the devel-
opment of democracy.

History shows that when this category
of violators benefits from impunity, it
opens the door to the worst kind of con-
duct and, thus, to new crimes against
humanity and new violations of human
rights.

The main historical references, after
the fall of Nazism, are the trials at Nu-
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remberg and Tokyo, as well as other na-
tional trials of perpetrators of war crimes
or crimes against humanity and of former
collaborators following the liberation of
countries occupied during the Second
World War.

Political developments in recent years
have been marked by the restoration of
democracy in some countries such as
Spain, Greece and Portugal. This democ-
ratization process has subsequently
spread to a number of dictatorial regimes
in Latin America and to South-East Asia.
The fall of the Berlin Wall led to the ini-
tiation of the democratization process in
the countries of Eastern Europe. More
recently, certain countries in Africa have
embarked on the same path.

In these situations one question al-
ways arises: What attitude should a coun-
try adopt towards the political officials of
the previous regime and its repressive
agents who committed serious violations
of human rights?

The transition period which these
countries are experiencing, each in its
own manner, often makes it difficult for
historians to stand back and make a sci-
entific assessment of these sombre times.
Attitudes are often ambiguous, between
a spontaneous desire to forget, and the
sense of memory which is necessary to a
people and the education of future gen-
erations.

Ethical principles, however, can be
identified concerning one basic question:

INTERNATIONAL COMMISSION OF JURISTS



How should a democracy and a State
based on the Rule of Law deal with to-
talitarianism and barbarianism without
the risk of erring? For both ethical rea-
sons and in the interest of equity towards
victims, it is difficult to advocate impu-
nity. It is legitimate, however, to reflect
on the concepts of pardon, responsibility
(including that of the State), punishment
and the need for conciliation or national
reconciliation and civil peace.

Impunity has become a matter of se-
rious concern in many countries today,
not only for those responsible for politi-
cal decisions but also for non-governmen-
tal organizations and social and political
associations, particularly those which rep-
resent the victims.

There is a great need for historical,
ethical, political and legal analyses of the
issue, coupled with an exchange of ex-
perience and information, so that a course
can be struck between what is theoreti-
cally desirable and what is practical. The
urgency of addressing the matter of im-
punity is often directly related to the need
to hold peace negotiations to put an end
to armed clashes or serious internal con-
flict.

In analyzing the consequences of im-
punity on society as a whole, the meet-
ing sought to determine to what extent
impunity constitutes an offence against
basic justice and adversely affects the
equality of individuals before the law. It
also examined the extent to which impu-
nity can nullify the essential dissuasive
finality of the law and unintentionally be
used as a “stimulus” for repeating crimi-
nal conduct.

Unmasking the Perpetrators

Who should be considered a perpetrator
of human rights violations? Distinctions
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are sometimes made between those who
directly participated in the violation of
human rights and those who played only
an indirect role, such as high-ranking po-
litical, civil or military officials, persons
transmitting or supervising the execution
of their instructions and persons carry-
ing out such instructions. In addition,
there is the responsibility of those who
acted under cover of the so-called “due
obedience” principle of carrying out or-
ders given by superiors, those officials
whose continuation in service poses a
problem and their collaborators (agents,
informers, etc.).

How can the former oppressors be un-
masked, traced and their crimes proven?
In some cases, public committees of in-
quiry have been set up. Is this the only
method?

Bringing those responsible to trial may
pose difficulties, particularly in courts
where some judges may have facilitated
de facto impunity. What happens in such
cases to the principle of judicial tenure,
which guarantees the independence of
the judiciary? Should a court be set up
that would be exclusively competent, and
would it be possible to avoid attributing
exceptional jurisdiction to it?

Legal standards need to be defined.
De facto impunity results from the mal-
functioning of the police or judicial sys-
tems. Impunity may also result from leg-
islative or administrative measures made
in the interest of national conciliation,
such as an amnesty, either before any
judgement, by following a popular refer-
endum or bargaining between the par-
ties in the dispute, or after judgement
and sentence, without the sentence be-
ing served or after partial completion of
the sentence.

Clemency, pardon or any other meas-
ures which imply waiving investigation
or trial before a court need to be exam-
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ined. Then, there are attenuating circum-
stances, in particular from the applica-
tion of the “due obedience” principle.

Is it possible to envisage a mecha-
nism to significantly delay the date from
which the statute of limitations for penal
responsibility and punishment takes ef-
fect where the existing political situation
does not allow the independent function-
ing of the courts? Or where the situation
is such that people who might voice ac-
cusations run the risk of serious threats
to their life or liberty? Can human rights
violations such as “forced disappear-
ances” be considered continuing crimes
or should they be considered crimes sub-
ject to a statute of limitation?

For some, the imprescriptible nature
of crimes against humanity is the only
factor to be retained and should be ex-
tended to other gross and systematic
forms of human rights violations.

Another subject that requires analy-
sis is that of special or exceptional juris-
dictions, including military tribunals. Is
it legitimate to attribute exclusive com-
petence to specific courts for judging
cases of human rights violations? This
needs to be considered in relation to pe-
nal procedure and the retroactivity of pe-
nal law.

Special legislative provisions could be
envisaged, such as "acts regarding
repentants”, which grant total or partial
exoneration from punishment, or take into
account attenuating circumstances for
perpetrators of serious human rights vio-
lations who cooperate in the search for
evidence and the arrest of those respon-
sible.

Thought must also be given to other
measures applied to the perpetrators,
such as:

s Screening measures and the relative
problems concerning guarantees.
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s Forced or voluntary exile. The latter
case raises the problem of political asy-
lum in another country, and an appli-
cation for extradition in the event that
the perpetrator absconds.

Special attention must be given to the
preservation or the destruction of the
records and files of the former regime.

Not to be overlooked are the limita-
tions imposed by international law, in-
clhuding the customs derived from human
rights treaties regarding the ability of
States to grant impunity to their agents
and officials.

This list of topics, which is not ex-
haustive, can also include defining na-
tional standards, forming international
mechanisms to combat the phenomenon
of impunity and even establishing a uni-
versal jurisdiction along the lines of an
international penal court.

It is useful to recall the debates in the
UN Sub-Commission on Prevention of Dis-
crimination and Protection of Minorities
and its decision to entrust two of its mem-
bers — magistrates Louis Joinet (France)
and El Hadji Guissé (Senegal) — with pre-
paring a working document on this sub-
ject.

Compensating the Victims

Any analysis of impunity must give spe-
cial attention to the victims.

A first category is made up of former
opposition members or dissidents. What
status should be granted to those who
participated in armed struggle and have
either been sentenced or against whom
criminal proceedings are under way, un-
der the law in force during the previous
regime?

Similarly, what is the fate of persons
against whom proceedings are still pend-
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ing, solely because of their opinions?

More generally, how can the victims
be identified and persons who have dis-
appeared be found? And how should the
victims (and their families) of gross hu-
man rights violations be treated? These
matters concern their rehabilitation, their
right to the moral and material repara-
tion of the prejudice suffered, medical and
psychological care, and access to files and
archives kept by the repressive services
and intelligence services.

These problems have arisen in many
countries, each of which has adopted
various solutions. An exchange of expe-
rience will thus be enlightening.

Lessons can be drawn from situations
which existed in the Far East and Eu-
rope after the Second World War, for ex-
ample in Germany, Italy and France.

Since the 1970s Latin America has ex-
perienced dictatorships, as have Europe,
Africa and Asia.

Likewise, it is useful to examine the
present situation in countries where the
armed forces refuse to be totally subor-
dinate to the civil authorities and in coun-
tries of Eastern Europe which have re-
cently recognized the extent of the hu-
man rights violations committed.

Equally instructive is the experience
of States moving from dictatorships to
democracies (for example, in the south-
em cone of Latin America) or which are
in the process of ending internal armed
conflict.

An analysis of these subjects requires
a multi-disciplinary approach.

Appeal
The expert participants who have gath-
ered at the Palais des Nations in Geneva

for the International Meeting Concern-
ing Impunity, organized jointly by the
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Commission Nationale Consultative des
Droits de I'Homme of France and the In-
ternational Commission of Jurists under
the auspices of the United Nations, issue
the following appeal:

s Extremely preoccupied by the particu-
larly grave international crimes now
being committed with impunity in vari-
ous regions of the world such as war
crimes or crimes against humanity or
flagrant violations of human rights.

s Ascertaining that, since the Second
World War, national jurisdictions are
often ill-suited to prosecute and pun-
ish such crimes despite their excep-
tional gravity.

s Considering that this deficiency, which
tends to make impunity a universal
phenomenon, constitutes an outrage
for the victims, a serious obstacle to
the authority of the law as well as to
the development of democracy and in-
cites new violations.

s Recalling that in all circumstances
truth is an obligation, that the future
of a people cannot be built on igno-
rance or the negation of their history,
as the people’s knowledge of their his-
tory of suffering forms a part of the
cultural heritage and as such must be
preserved.

s Ascertaining that if the international
legal standards repressing such crimes
can still be perfected or supplemented,
notably those concerning major viola-
tions of fundamental economic and so-
cial rights, they are already sufficiently
established to open prosecution
against the atrocious crimes now be-
ing committed.

s That consequently the prevalence of
impunity results less from the absence
of laws condemning it than from in-
sufficient mechanisms to ensure that
the laws are applied and respected.
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Emphasizing that absolute impunity
is a denial of justice and a violation of
international law.
That impunity cannot question the
principles of law, by justifying the bar-
barity in the name of the State or alle-
giance to the prevailing power.
That the pre-eminence of human rights
is the necessary base for all national
reconciliation.
That national solutions should not im-
pede full respect for international com-
mitments concerning a State's duty to
prosecute and judge those responsi-
ble for the most serious violations.
Estimating that restrictions on legal
punishment, which might be author-
ized in exceptional circumstances in
order to favour the return to peace or
the transition to democracy, should be
subordinated in any case under the
following conditions:

— The decisions should not be taken
by the authors of the violations or
their accomplices.

— They should not violate the rights
of the victims and their lawful ben-
eficiaries which include the right
to know the truth, the right to eq-
uitable compensation and, if appro-
priate, the right to full rehabilita-
tion.

Affirming that the international com-

munity has to take action in cases

when a State fails to exercise its legal
capacity.

That, as a deterrent, international co-

O

operation should be fully practised by
complying with treaties that all the
states should ratify and apply, nota-
bly the Geneva Conventions and their
Protocol 1.

» That the most effective intemational
action requires public awareness be-
ginning with the political leaders and
a clear choice in favour of appropriate
international bodies, as for example
an international penal body.

The expert participants at the Inter-
national Meeting Concerning Impunity
appeal to the States, to the non-govern-
mental organizations and to the inter-gov-
ernmental organizations:

1. That the Security Council initiative cre-
ating an impartial panel of experts re-
sponsible for investigating the viola-
tions of the Geneva Conventions, and
all other violations of international hu-
manitarian law, committed on the ter-
ritory of ex-Yugoslavia (Resolution 780)
reaches a conclusion without delay so
that this experience can be a first step
in establishing an international penal
tribunal, which is more essential than
ever.

2. That during the World Conference on
Human Rights, meeting in Vienna in
June 1993, a proposal is made to set
up an international penal tribunal ac-
cording to the most appropriate
modalities, in order to finally break the
cycle of impunity.
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BASIC TEXTS

Cultural Rights:
An Underdeveloped Category of Human Rights

The eighth Interdisciplinary Colloquium on Human Rights, organized by the Inter-
disciplinary Centre for Ethics and Human Rights of the University of Fribourg in
Switzerland, brought together researchers from various specialized institutions on
28-30 November, 1991. At the end of lively, open discussions required by the difficult
nature of the subject, the participants reached the conclusions expressed in this
summary.

Considering:

» That, while acknowledging work done and in progress, there is a time lag in the
formal expression of cultural rights as human rights, which is paradoxical given
the numbers of violations occurring each day.

s That these violations jeopardize respect for all the other human rights.

» That a good many people and communities are now losing their identity, reinforc-
ing intolerant and discriminatory attitudes and increasing the risk of clashes of
interests.

» That a definition of cultural rights is vital to a grasp of all the aspects of the
discussion on minority rights, in the form of individuals' and communities' rights,
and could be one of the missing keys to an understanding of the links between
human rights and people’s rights.

» That the democratization of culture understood as consisting both in its propaga-
tion to the people and the access of all to the varying processes of knowledge and
action, culture is a condition of democracy and not just a consequence thereof.

s That the difficulty inherent in forming the concept of cultural rights and preparing
a definition of them prejudices the direct and indirect respect of these rights.

They believe:
1. That cultural rights are rights to identity and that, while it is impossible to decide

on a definition of culture prior to the rights which objectify it, it would be appro-
priate at least to:
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a) recognize culture as an area able to develop the potential of every human
being and community.

b) recognize a cultural right as a human right of individuals to determine their
identity. '

. That cultural rights have the following characteristics:

a) cultural rights as human rights are to be understood as being both individuals’
and communities’ rights.

b) they make it possible to identify the subjects of human rights as individuals
and as members of many communities.

. That cultural identity is generated not in isolation but in relationships, and cannot
therefore be regarded as a specific fixed item but as a permanent process of
development.

. That the right to cultural identity, a general form of all cultural rights, is indivisibly
the right to be different and the right to be similar, the right to individuality and
the right to belong to local or wider communities and to humankind, without
frontiers being taken into account.

. That the right to cultural identity includes the free determination and the expres-
sion of people’s specific characteristics in the economic, political, social and cul-
tural spheres.

. That it is possible, if the cultural rights already defined in international instru-
ments and the progress achieved in understanding cultural identity are consid-
ered, to agree on the following indicative list of cultural rights:

The right to cultural identity

» to free cultural choices, particularly of one's language or languages and convic-
tions

= to cultural heritages

The right to free participation in cultural life

= to exercise freedom of conscience and of expression

» to exercise the freedom essential to research and creativity

= to communicate :

= to intellectual property

The right to education

» to basic and general education
= to practical education and to vocational guidance and training
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8. That their exercise necessitates not just more specific legal instruments and the
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These rights are exercised with respect for human rights and fundamental
freedoms, without frontiers being taken into account.

. That cultural rights jeopardize the accepted division of human rights into two
categories, insofar as:

a) they imply negative, as well as positive, obligations for all authorities.

b) those entitled to these rights are all members of society jointly.

c) it may be considered that, in addition to the specifically cultural rights listed
above, all human rights need to be interpreted in their cultural dimension.

d) the cultural rights listed above do not exclude, but in contrast call, however
unequally, for decisions in the civil, political, economic and social spheres.

associated supervisory machinery but also new democratic resources, bringing
about genuine cultural democracies

s in which human beings and communities can genuinely take the initiative of
developing these rights.

= which foster trans-frontier co-operation in the cultural sphere, particularly at
local and regional level.




The United Nations General Assembly adopts the Declaration
on the Protection of all Persons from Enforced Disappearance

Declaration on Enforced Disappearances:
Adoption by UN General Assembly

How the Declaration Was Drafted

In December 1992, at the end of a long process, the United Nations General Assem-
bly adopted by consensus the “Declaration on the Protection of All Persons from
Enforced Disappearance”. The ICJ, working in conjunction with other NGOs, took an
active part in drafting this Declaration. The first draft of the text dates back to 1988
and was prepared by the Sub-Commission on Prevention of Discrimination and
Protection of Minorities. Later in 1990, the ICJ convened a meeting of experts at the
United Nations Office in Geneva, which was attended by various members of the
Sub-Commission, amongst others. Helped by the work of this meeting, the Sub-
Commission completed its version of the text in August 1990 and submitted it to the
UN Commission on Human Rights for review and eventual approval. The Commis-
sion, in turn, established an open-ended Working Group, which met in November
1991, for two weeks, under the admirable guidance of Mrs. Béatrice Le Fraper-du-
Hellen (France). Participating in the Working Group, were a number of member and
non-member states of the UN Commission on Human Rights, as well as various
NGOs, including the International Commission of Jurists.

This Working Group produced the final text of the Declaration, which was ap-
proved by consensus on 28 February 1992 by the Commission on Human Rights in
plenary session, and adopted by the General Assembly in December 1992,

Main Aspects of the Declaration

Even though the terms of the Declaration are not as severe as the ICJ and other
NGOs would have liked, given their awareness of the cruelty of this type of political
repression, it may, nevertheless, be considered a good text. It is clearly a step
forward in the standard-setting action of the United Nations and contains important
elements for countering this phenomenon, which is still prevalent in certain regions
of the world. The ICJ believes that the next logical step is to draft a Convention,
which will provide an opportunity to introduce changes that were unable to be made
in the Declaration, for the very reason that it was a Declaration and not a Conven-
tion.

Even though the term “crime against humanity” was unable to be included in the
operative section of the Declaration, it does appear in the fourth paragraph of the
preamble, which states: “...the systematic practice of such acts is of the nature of a
crime against humanity.” Also mentioned in the text are some of the standard
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measures associated with crimes against humanity (the non-applicability of statu-
tory limitations, the exclusion of amnesty, the broadening of jurisdiction to States
other than that in which the acts were committed, and, the exclusion of political
asylum or refuge).

Whereas the Declaration provides a realistic description of this perverse phenom-
enon, it does not go so far as to define it. However, it does make clear that an
“enforced disappearance” only occurs when action is taken by government agents,
or individuals acting on behalf of the government, or with its direct or indirect
support, consent or acquiescence.

The act of enforced disappearance is classified as “an offence to human dignity”,
a denial of the purposes of the UN Charter, a “grave and flagrant violation of human
rights” and a multiple violation of international law (Article 1). States must not
permit enforced disappearances and must cooperate in their prevention. They must
incorporate them as serious offences under internal criminal law, and establish the
civil liability of their perpetrators and of the State (articles 2 to 5). A general observa-
tion which is applicable to the text as a whole is that the word “perpetrators”
should have been followed by “and other participants”, since according to the
criminal law of many countries, co-perpetrators, accomplices and accessories to a
crime must also be held responsible.

No order, whether civilian or military, may be invoked to justify an enforced
disappearance, and any person receiving such an order shall have the “duty not to
obey it”. This represents an important step forward, since it rejects out of hand, the
argument so frequently invoked by guilty parties of “due obedience to superior
orders”. No circumstances whatsoever, not even those of war or of a public emer-
gency, may be invoked to justify enforced disappearances (articles 6 and 7). A
person may not be expelled or extradited to another State where there are grounds
to believe he would be the victim of enforced disappearance (Article 8).

Also recognized, is the right to a judicial remedy as a means of determining the
whereabouts of a person, his state of health and the identity of the authority order-
ing his detention (Article 9). This article is innovative since in addition to recogniz-
ing the right of the local authorities to have access to all places holding persons
deprived of their liberty, it also grants this right to any competent authority entitled
“by any other international legal instruments to which a State is a party”. Further-
more, persons deprived of liberty must be held in an officially recognized place of
detention, and an official register of these persons must be maintained (Article 10).

Any person — whether family member or not — who has a legitimate interest, or
knowledge, has the right to complain to a competent and independent State author-
ity and to have that complaint promptly, thoroughly and impartially investigated by
that authority. In addition, the investigating authority is empowered to compel the
attendance of witnesses. This will help to correct the kind of situation which oc-
curred in Latin America, in which parliamentary investigative commissions did not
dispose of this power (Article 13). Other paragraphs in the article seek to protect the
person reporting the act, and the witnesses, against reprisal.

Unless he is extradited to another State, any perpetrator of an act of enforced
disappearance in a particular State must be brought to justice in that State. This
article was intended to enshrine the principle of “universal jurisdiction”, but instead
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is incomplete and confusing. It is only useful to those States whose national
legislations already authorize them to exercise jurisdiction for offences committed in
another State (for example, if the victim or the perpetrator are its nationals). It offers
nothing new to the majority of States, whose legislations do not provide for such a
solution. The ICJ had proposed in the Working Group that the first line of Article 14
contain the words “...of enforced disappearance, who is found to be within a particu-
lar State...” and later “...regardless of where the acts were committed”. It is the
opinion of the ICJ that these additions would have improved the text and would
have provided for universal jurisdiction, which, in other words would mean that
guilty parties could be prosecuted wherever they were found, even if the State in
which they committed the act did not request their extradition. The task of improv-
ing Article 14 is one that can be taken up when a Convention is drafted.

Important progress has been made in Article 16 of the Declaration, which ex-
cludes military courts from investigating this type of case and from trying perpetra-
tors and other participants in the crime. If the latter are military or police officers,
they must be tried by the ordinary criminal courts (i.e., the civil courts). It is a
recognized fact that when military courts try those within their own ranks for human
rights violations, this often results in impunity.

Articles 17 and 18 include some of the standard measures associated with crimes
against humanity and those in violation of international law, as mentioned previ-
ously. Thus, if internal legal remedies are not adequately effective, the statute of
limitations relating to these acts may be suspended. Acts of enforced disappearance
are specified as being “a continuing offence”, which implies that their perpetration
continues so long as the facts remain unclarified, with the practical consequence
that the clock on the statute of limitations does not start ticking either. Likewise,
and this is a key point, persons having committed acts of enforced disappearance
may not benefit from amnesty laws or other similar measures, and although the
right of pardon has been maintained, authorities must take into account the “ex-
treme seriousness” of the act of enforced disappearance.

The victims of enforced disappearances and their families have the right to ad-
equate compensation, whether from those responsible or from the State (articles 5
and 19).

Finally, States must prevent and suppress the "abduction of children” of parents
subjected to enforced disappearance and of children born during their mother’'s
enforced disappearance (Article 20). The four paragraphs of this article are devoted
to dealing with a terrible phenomenon, one which became common in the southermn
regions of Latin America, giving rise to such associations as the "Grandmothers of
the Plaza de Mayo". States are obliged to undertake the search for, and identifica-
tion of such children, and to return them to their families of origin. The provision
concerning the possibility of cancelling “any adoption which originated in enforced
disappearance” was the subject of much discussion, as was the one maintaining its
validity, in the “best interests of the child” (words taken from the Convention of the
Rights of the Child), if consent is given by the child's closest relatives. The act of
abducting these children, as well as the falsification of their identity, constitute an
extremely serious offence.

The full text of the Declaration appears below.
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DECLARATION ON THE PROTECTION OF ALL PERSONS
FROM ENFORCED DISAPPEARANCE

The General Assembly,

Considering that, in accordance with the principles proclaimed in the Charter of
the United Nations and other international instruments, recognition of the inherent
dignity and of the equal and inalienable rights of all members of the human family is
the foundation of freedom, justice and peace in the world,

Bearing in mind the obligation of States under the Charter of the United Nations,
in particular, Article 55, to promote universal respect for, and observance of, human
rights and fundamental freedoms,

Deeply concerned that in many countries, often in a persistent manner, enforced
disappearances occur, in the sense that persons are arrested, detained or abducted
against their will or otherwise deprived of their liberty by officials of different branches
or levels of Government, or by organized groups or private individuals acting on
behalf of, or with the support, direct or indirect, consent or acquiescence of the
Government, followed by a refusal to disclose the fate or whereabouts of the persons
concerned or a refusal to acknowledge the deprivation of their liberty, thereby plac-
ing such persons outside the protection of the law,

Considering that enforced disappearance undermines the deepest values of any
society committed to respect for the rule of law, human rights and fundamental
freedoms, and that the systematic practice of such acts is of the nature of a crime
against humanity,

Recalling Resolution 33/173 of 20 December 1978, by which the General Assem-
bly expressed concern about the reports from various parts of the world relating to
enforced or involuntary disappearances, as well as about the anguish and sorrow
caused by these disappearances, and called upon Governments to hold law enforce-
ment and security forces legally responsible for excesses which might lead to en-
forced or involuntary disappearances of persons,

Recalling also the protection afforded to victims of armed conflicts by the Geneva
Conventions of 12 August 1949 and the Additional Protocols of 1977,

Having regard in particular to the relevant articles of the Universal Declaration of
Human Rights! and the International Covenant on Civil and Political Rights? which
protect the right to life, the right to liberty and security of the person, the right not to
be subjected to torture and the right to recognition as a person before the law,

Having regard further to the Convention Against Torture and Other Cruel, Inhu-
man or Degrading Treatment or Punishment3, which provides that States parties
shall take effective measures to prevent and punish acts of torture,

Bearing in mind the Code of Conduct for Law Enforcement Officials, the Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials, the

1) Resolution 217 A (1)
2) See Resolution 2100 A (XXI), annex
3) Resolution 39/46, annex
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Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
and the Standard Minimum Rules for the Treatment of Prisoners,

Affirming that, in order to prevent enforced disappearances, it is necessary to
ensure strict compliance with the Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment, contained in its Resolution 43/173 of
9 December 1988, and with the Principles on the Effective Prevention and Investiga-
tion of Extra-legal, Arbitrary and Summary Executions, set forth in the annex to
Economic and Social Council Resolution 1989/65 of 24 May 1989 and endorsed by the
General Assembly in its Resolution 44/162 of 15 December 1989, ;

Bearing in mind that, while the acts which comprise enforced disappearance
constitute a violation of the prohibitions found in the aforementioned international
instruments, it is none the less important to devise an instrument which character-
izes all acts of enforced disappearance of persons as very serious offenses setting
forth standards designed to punish and prevent their commission,

1. Proclaims the present Declaration on the Protection of All Persons from Enforced
Disappearance, as a body of principles for all States,

2. Urges that all efforts be made so that this Declaration becomes generally known
and respected.

Article 1

1. Any act of enforced disappearance is an offence to human dignity. It is con-
demned as a denial of the purposes of the Charter of the United Nations and as a
grave and flagrant violation of the human rights and fundamental freedoms pro-
claimed in the Universal Declaration of Human Rights and reaffirmed and devel-
oped in international instruments in this field.

2. Such act of enforced disappearance places the persons subjected thereto outside
the protection of the law and inflicts severe suffering on them and their families.
It constitutes a violation of the rules of international law guaranteeing, inter alia,
the right to recognition as a person before the law, the right to liberty and
security of the person and the right not to be subjected to torture and other cruel,
inhuman or degrading treatment or punishment. It also violates or constitutes a
grave threat to the right to life.

Article 2

[N

. No State shall practice, permit or tolerate enforced disappearances.

2. States shall act at the national and regional levels and in cooperation with the
United Nations to contribute by all means to the prevention and eradication of
enforced disappearance.
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Article 3

Each State shall take effective legislative, administrative, judicial or other measures
to prevent and terminate acts of enforced disappearance in any territory under its
jurisdiction.

Article 4

1. All acts of enforced disappearance shall be offences under the criminal law pun-
ishable by appropriate penalties which shall take into account their extreme
seriousness.

2. Mitigating circumstances may be established in national legislation for persons
who, having participated in enforced disappearances, are instrumental in bring-
ing the victims forward alive or in providing voluntarily information which would
contribute to clarify cases of enforced disappearance.

Article 5

In addition to such criminal penalties as are applicable, enforced disappearances
render their perpetrators and the State or State authorities which organize, acqui-
esce in or tolerate such disappearances liable at civil law, without prejudice to the
international responsibility of the State concerned in accordance with the principles
of international law.

Article 6

1. No order or instruction of any public authority, civilian, military or other, may be
invoKed to justify an enforced disappearance. Any person receiving such an order
or instruction shall have the right and duty not to obey it.

2. Each State shall ensure that orders or instructions directing, authorizing or en-
couraging any enforced disappearance are prohibited.

3. Training of law enforcement officials shall emphasize the above provisions.

Article 7

No circumstances whatsoever, whether a threat of war, a state of war, internal
political instability or any other public emergency, may be invoked to justify en-
forced disappearances.

Article 8

1. No State shall expel, return (“refouler”) or extradite a person to another State
where there are substantial grounds to believe that he would be in danger of
enforced disappearance. '

2. For the purpose of determining whether there are such grounds, the competent
authorities shall take into account all relevant considerations including, where
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applicable, the existence in the State concerned of a consistent pattern of gross,
flagrant or mass violations of human rights.

Article 9

1. The right to a prompt and effective judicial remedy as a means of determining the
whereabouts or state of health of persons deprived of their liberty and/or identify-
ing the authority ordering or carrying out the deprivation of liberty, is required to
prevent enforced disappearances under all circumstances, including those re-
ferred to in article 7.

2. In such proceedings, competent national authorities shall have access to all places
holding persons deprived of their liberty and to each part thereof, as well as to
any place in which there are grounds to believe that such persons may be found.

3. Any other competent authority entitled under iaw of the State or by any interna-
tional legal instruments to which a State is a party may also have access to such
places.

Article 10

1. Any person deprived of liberty shall be held in an officially recognized place of
detention and, in conformity with national law, be brought before a judicial au-
thority promptly after detention.

2. Accurate information on the detention of such persons and their place or places of
detention, including transfers, shall be made promptly available to their family
members, their counsel or to any other persons having a legitimate interest in the
information unless a wish to the contrary has been manifested by the persons
concerned.

3. An official up-to-date register of all persons deprived of their liberty shall be
maintained in every place of detention. Additionally, each State shall take steps
to maintain similar centralized registers. The information contained in these reg-
isters shall be made available to the persons mentioned in the paragraph abovs,
to any judicial or other competent and independent national authority as well as
to any other competent authority entitled under the law of the State concerned or
any intermational legal instrument to which a State concerned is a party, seeking
to trace the whereabouts of a detained person.

Article 11

All persons deprived of liberty must be released in a manner permitting reliable
verification that they have actually been released and, further, have been released in
conditions in which their physical integrity and ability fully to exercise their rights
are assured.
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Article 12

1. Each State shall establish rules under its national law indicating those officials
authorized to order deprivation of liberty, establishing the conditions under which
such orders may be given, and stipulating penalties for officials who, without
legal justification, refuse to provide information on any detention.

2. Each State shall likewise ensure strict supervision, including a clear chain of
command, of all law enforcement officials responsible for apprehensions, arrests,
detentions, custody, transfers and imprisonment, and of other officials authorized
by law to use force and firearms.

Article 13

1. Each State shall ensure that any person having knowledge or a legitimate interest
who alleges that a person has been subjected to enforced disappearance has the
right to complain to a competent and independent State authority and to have
that complaint promptly, thoroughly and impartially investigated by that author-
ity. Whenever there are reasonable grounds to believe that an enforced disap-
pearance has been committed, the State shall promptly refer the matter to that
authority for such an investigation, even if there has been no formal complaint.
No measure shall be taken to curtail or impede the investigation.

2. Each State shall ensure that the competent authority shall have the necessary
powers and resources to conduct the investigation effectively, including powers
to compel attendance of witnesses and production of relevant documents and to
make immediate on-site visits.

3. Steps shall be taken to ensure that all mvolved in the investigation, including the
complainant, counsel, witnesses and those conducting the investigation, are pro-
tected against ill-treatment, intimidation or reprisal.

4. The findings of such an investigation shall be made available upon request to all
persons concerned, unless doing so would jeopardize an ongoing criminal investi-
gation.

5. Steps shall be taken to ensure that any ill-treatment, intimidation or reprisal or
any other form of interference on the occasion of the lodging of a complaint or the
investigation procedure is appropriately punished.

6. An investigation, in accordance with the procedures described above, should be
able to be conducted for as long as the fate of the victim of enforced disappear-
ance remains unclarified.

Article 14

Any person alleged to have perpetrated an act of enforced disappearance in a
particular State shall, when the facts disclosed by an official investigation so war-
rant, be brought before the competent civil authorities of that State for the purpose
of prosecution and trial unless he has been extradited to another State wishing to
exercise jurisdiction in accordance with the relevant international agreements in
force. All States should take any lawful and appropriate action available to them to
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bring all persons presumed responsible for an act of enforced disappearance, found
to be within their jurisdiction or under their control, to justice.

Article 15

The fact that there are grounds to believe that a person has participated in acts of an
extremely serious nature such as those referred to in article 4.1, regardless of the
motives, shall be taken into account when the competent authorities of the State
decide whether or not to grant asylum.

Article 16

1. Persons alleged to have committed any of the acts referred to in article 4.1 shall
be suspended from any official duties during the investigation referred to in
article 13.

2. They shail be tried only by the competent ordinary courts in each State, and not
by any other special tribunal, in particular military courts.

3. No privileges, immunities or special exemptions shall be admitted in such trials,
without prejudice to the provisions contained in the Vienna Convention on Diplo-
matic Relations.

4. The persons presumed responsible for such acts shall be guaranteed fair treat-
ment in accordance with the relevant provisions of the Universal Declaration of
Human Rights and other relevant international agreements in force at all stages
of the investigation and eventual prosecution and trial.

Article 17

1. Acts constituting enforced disappearance shall be considered a continuing of-
fence as long as the perpetrators continue to conceal the fate and the wherea-
bouts of persons who have disappeared and these facts remain unclarified.

2. When the remedies provided for in article 2 of the International Covenant on Civil
and Political Rights are no longer effective, the statute of limitations relating to
acts of enforced disappearance shall be suspended until these remedies are re-
established.

3. Statutes of limitations, where they exist, relating to acts of enforced disappear-
ance shall be substantial and commensurate with the extreme seriousness of the
offence.

Article 18

1. Persons who have, or are alleged to have, committed offences referred to in
article 4.1 shall not benefit from any special amnesty law or similar measures that
might have the effect of exempting them from any criminal proceedings or sanc-
tion.

2. In the exercise of the right of pardon, the extreme seriousness of acts of enforced
disappearance shall be taken into account.
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Article 19

The victims of acts of enforced disappearance and their family shall obtain redress
and shall have the right to adequate compensation, including the means for as
complete a rehabilitation as possible. In the event of the death of the victim as a
result of an act of enforced disappearance, their dependants shall also be entitled to
compensation.

Article 20

1. States shall prevent and suppress the abduction of children of parents subjected
to enforced disappearance and of children born during their mother's enforced
disappearance, and shall devote their efforts to the search for, and identification
of, such children and to the restitution of the children to their families of origin.

2. Considering the need to protect the best interests of children referred to in the
preceding paragraph, there shall be an opportunity, in States which recognize a
system of adoption, for a review of the adoption of such children and, in particu-
lar, for annulment of any adoption which originated in enforced disappearance.
Such adoption should, however, continue to be in force if consent is given, at the
time of the review mentioned above, by the child's closest relatives.

3. The abduction of children of parents subjected to enforced disappearance or of
children born during their mother's enforced disappearance, and the act of alter-
ing or suppressing documents attesting to their true identity, shall constitute an
extremely serious offence, which shall be punished as such.

4. For these purposes, States shall, where appropriate, conclude bilateral and multi-
lateral agreements.

Article 21
The provisions of the present Declaration are without prejudice to the provisions
enunciated in the Universal Declaration of Human Rights or in any other interna-

tional instrument, and shall not be construed as restricting or derogating from any of
the provisions contained therein.
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RECENT ICJ PUBLICATIONS

Chile: A Time of Reckoning
A CIJL/ICJ study on human rights and the judiciary

Published by the ICJ, Geneva (1992). Available in English. 259 pp.
25 Swiss francs, plus postage.

This study focuses on Chile as a case study on how countries in transition are
dealing with the legacy of oppression. The 1989 transition to democracy in
Chile raised hopes that past injustice would be rectified. Several measures,
however, taken by the former military government, the most significant of
which was the passage of the 1978 Amnesty Decree, have made this task
difficult. The study interviews lawyers, representatives of Chile's non-govem-
mental human rights organizations, relatives of victims of human rights viola-
tions, political prisoners, members of the judiciary, parliamentarians, and gov-
ernment officials, and assesses Chile's efforts to confront its past.
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Towards Universal Justice
Proposals of the ICJ at the June 1993 World Conference on Human Rights, Vienna
Published by the ICJ, Geneva 1993
In English, French and Spanish. 88 pp. 15 Swiss francs, plus postage.

In publishing this book, the ICJ submits some practical recommendations to
the UN World Conference in order to strengthen the international mechanisms
for the protection of human rights. The book is divided into two main parts.
The first argues for the establishment of a new UN instrument: a permanent
International Penal Court to confront the problem of the impunity of war crimi-
nals and human rights violators globally. The second, offers suggestions on
reforming some of the existing human rights mechanisms, known as the extra-
conventional mechanisms, to counter more effectively State non-compliance of
existing international law.
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CIJL Yearbook

Published by the CIJL, Geneva 1993
In English, French and Spanish. 25 Swiss francs, plus postage

The second volume of the Yearbook of the Centre for the Independence of
Judges and Lawyers is devoted to an analysis of the legal protection of law-
yers. This issue provides a forum for several distinguished lawyers from all
over the world to evaluate this protection at the national and international
levels. Special emphasis is given to how legal protection, or the lack thereof,
affects the lawyer's role to protect human rights.

Publications available from: ICJ, P.O.Box 160, CH-1216 Cointrin/Geneva
or from: AAICJ, 777 UN Plaza, New York, N.Y. 10017
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