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Announcement *

i

Due to temporary financial constraints, the Executive ;
Committee of the International Commission of Jurists resol- *
ved at its 18 January 1997 meeting that the ICJ Review will no 4
longer be published twice a year but once yearly, in 1

December. We deeply regret this temporary measure and call ?
on our readers to assist us in resolving this problem. The next ,
issue of the ICJ Review, therefore, will be dated December 
1997. V

»
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Foreword

When you are in charge of running an organization, particularly an NGO, you, 
soon become a part o f it. But when, like Niall, you head the Organizatbnfor two 
decades, it becomed a part o f you.

N iall MacDermot and the IC J  were, for twenty long and eventful yeard, part of 
each other. Unlike most people who have been for Jo long in a position of power and 
predtige, N iall knew when it wad time to go, because he believed that, in the end, 
injtitutwiw are more important than individuald.

A t one o f the Executive Committee meetingd o f the IC J  a few yeard ago he 
announced that we mudt find a ducceddor for hid office the following year. Hid 
decidion wad final. He had brought the IC J  to great heigh td of glory, and he had 
been red pond ible for itd manifold achievementd. But he wad condcioud o f human 
frailty - the IC J  mudt go on even though he could no longer guide itd program
me o f activitied. And do it wad that the two indeparabled were parted.

The IC J  had lodt itd great champion, itd hardedt and modt indefatigable worker. 
During hid dtewarddhip, the Commiddion had deen many vicutdituded which he had 
overcome, had aldo experienced many ihrilld of triumph in which all itd memberd 
had dhared. When a great oak falld, the foredt id no longer the dame.

Of N iall MacDermot it could be daid, ad wad daid of one of the daintd o f old: He 
had fought a good fight, he had finidhed the courde, and he had alwayd kept the faith. 
Whether at work or in retirement N iall MacDermot’d abiding faith wad in the Rule 
of Law. I t  id of dome comfort to ud that it wad and dtill id the principal objective 
of the indtitution he do cherished.

Our heartdgo out to hid brave condortfor many yeard. She loved him deeply and 
midded him tenderly till the end.

M ay hid doul redt in peace.

F ali S. Narim an
Chairman of the Executive Committee 

of the International Commiddion o f Juridtd



International Commission of Jurists



“Adieu N iall”
Adama Dieng *

Niall M acDerm ot, former 
Secretary-General of the International 
Commission of Ju ris ts  (IC J), died at 
the age of eighty on Thursday 22 
February 1996, in Geneva. He took his 
leave of this life after a  long and diffi
cult struggle for the respect of the Rule of 
Law in all parts of the world. A coura
geous and painful struggle. H e was the 
first person to go to Chile immediately 
after Pinochet's coup d ’Etat, and to tes
tify before the U N  Commission on 
Hum an Rights to the horrors of the dic
tatorial night of the military regime. He 
stood up against all dictatorships to 
defend the right and lives of the oppres
sed.

O ver the two decades (1970-1990) 
during which he directed the IC J , he 
translated into concrete deeds his devo
tion to the principles of universality and 
equality. This was a  real challenge 
because, in succeeding Sean MacBride, 
Niall had to restore the credibility of 
the IC J , shaken by a financial crisis 
and by the controversy about its pos
sible shadowy relationship w ith the 
CIA. O nly his unshakeable faith in 
hum ankind perm itted him to w in the 
battle. W hether it was in Latin 
America, Africa, the M iddle East or 
Asia, he contributed to the develop
m ent of the international movement of 
hum an rights by  assuring protection,

w ith moral, intellectual and practical 
support, to the organisations which are 
today the pride of the South - the 
Andean Commission of Jurists, A1 H aq
- the Law in the Service of Man, 
N A D  E L  in South Africa, to cite only a 
few.

Thanks to him and to a Swiss ban
ker, the late Jean -Jacques Gautier, 
Europe was endowed w ith a precious 
instrum ent for the respect of human 
dignity: the European Convention for 
the Prevention of Torture. Niall 
M acD erm ot contributed also to the 
drafting of the num erous international 
hum an rights instrum ents such as the 
Convention on the Rights of the Child, 
the Basic Princrples on the 
Independence of the Judiciary, the 
Declaration on Enforced or 
Involuntary Disappearances and the 
Limburg Principles on Economic, 
Social and Cultural Rights. Convinced 
tha t even the most protective treaties 
on hum an rights w ould be an illusion if 
they were not applied, he launched a 
programme of legal aid in favour of the 
most deprived groups. I t is thus that 
one encounters today , in the rural 
areas of the South, defenders of human 
rights - named the “paralegals”, also 
called "barefoot jurists”, in Senegal or 
in the Philippines.



The entire w orld community of 
hum an rights m ourns the loss of a visio
nary man and of a  hum anist whose 
work and whose ideals will not readily 
be forgotten.

Niall was, for a whole generation of 
hum an rights activists, w hat I can only 
define as the light. Niall illuminated by his 
knowledge and by his militancy the 
work that we pursue today. But his 
strongest point was essentially his 
conviction that the hum an being is the 
centre of everything. All his life, he 
fought for the respect of hum an dignity. 
Niall never ceased to deploy his efforts in 
support of the trium ph of the Rule of 
Law, truly  the central force for p ro
gress. His voice still rings in my ears 
w hen he affirmed that the superior and 
imperious demands of social justice - an 
integral p art of the great principles of 
justice which we defend - are an inte
gral part of the great principles of justi
ce.

Niall deprived himself and with him 
his companion, wife and friend 
Ludmila. He was able, through sacri
fices, to restore credibility to the IC J  
which for a time had been tainted by 
doubts through a close collaboration 
with the American services. His courage, 
his bravery and his devotion enabled 
the IC J  in the space of five years bet
ween 1970-1975 to become once again 
the beacon organisation, the torch-bearer 
of the hum an rights movement.

Niall understood very early that the 
East-W est conflict could only prejudice 
hum an rights. That is w hy he took on 
himself the initiative to convene a meeting 
w ith the Soviet jurists. It took courage 
to do it. A first meeting took place in

M adrid and was followed by  a second 
one in Moscow. But Niall was also the 
champion of the defence of economic, 
social and cultural rights. You will 
remember that the Limburg conference 
on economic, social and cultural rights 
greatly benefited from his contribution. 
Thanks to Niall, many W estern jurists 
who did not consider economic, social 
and cultural rights as an integral p a rt of 
hum an rights were convinced to the 
contrary.

In evoking the name of Niall 
M acD erm ot I see again the man in a 
village in Senegal where for the first 
time he joined the country people. W e 
were all there, university professors, 
lawyers and magistrates, but also - and he 
insisted on it - there were the country 
people. And at the end of the meeting, 
which focused on the legal services in 
the rural environment, the university 
professors from Dakar, the judges and 
other intellectuals who were there, had 
learned an enormous am ount from the 
contribution of the rural populations. 
Since that day we have continued this 
battle to ensure that the poorest popu
lations should have access to justice, to 
the law, so that they can contest effecti
vely the arbitrariness of governments.

I keep also another enduring memo
ry. It concerns the American interven
tion m Panama. W ith his perceptive 
pen, he immediately composed a press 
release and he said to me that day: “We 
m ust continue to defend hum an rights, 
come w hat may. If hum an rights and 
the principles of international law are 
held to ridicule, even by the greatest 
power in the world, we m ust as jurists 
denounce it”. That is w hat he did that 
day. I will never forget it.



A nother example was w hen George 
Schultz sent us a long telex in 1983, 
inviting the IC J  to w ork for dem ocra
cy. I t was at the time of Ronald 
Reagan’s famous Democracy Project. It 
was out of the question for Niall to 
accept the hundreds of thousands of 
dollars offered by the U S government 
to prom ote this idea of Reagan demo
cracy throughout the countries of the 
South. In front of the Executive 
Committee of the IC J  he asked, and it 
was agreed, tha t this offer should be 
rejected. Undoubtedly the man, in 
addition to his distinguished knowledge 
of the law, was also a m an of principle.

Before undertaking the duties o f the 
Secretaiy-General of the International 
Commission of Jurists, Niall 
M acD erm ot was a M em ber of the 
British Parliam ent (1957-59; 1962-70). 
H e was Financial Secretary to the 
Treasury and M inister of State in the 
D epartm ent of Housing and Local 
Government in H arold Wilson's 
government (1964-70).

His precious legacy will continue to 
inspire generations of defenders of 
hum an rights.



A  Senegalese author - Birago Diop - once daid: “Listen more often to the 
voice of thingd rather than the voice o f creatures because the dead are not dead, they 
are in the dormant water, they are in the water that dingj, they are in the water 
that cried. ” I  could day that N iall MacDermot id not dead, he id in the voice o f the 
anonymoud representative of an NGO speaking in a conference room to 
denounce the horrors o f human rightd violationd in thid or that country. He id in 
the redolution which the Commiddion on Human Rightd will adopt to safeguard 
fundamental freedoms. He id in the mindd of each and all o f ud to the end of 
time. The bedt tribute we can render him id to be fa ith fu l to hid work.

Ibrahima Fall
United Nations Addidtant 

Secretary-General for Human Rightd
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...When journalists and historians, in increasing numbers, 
ask me about the past, I always answer that Niall 
MacDermot was an exceptional figure. I can say that during 
my long existence I have known a number of men and 
women who were very famous, but Niall was the most 
brilliant man I have ever met. That is my profound convic
tion, and I am not likely to ever change it.
The manner in which he performed all the tasks that had 
been assigned to him constitutes the best confirmation of 
myjudgement....

A lexandre Marc (Centre international de form ation
europeenne)

.. .Niall MacDermot was the great force that helped us esta
blish Al-Haq, which became one of the largest human rights 
organizations in the region. ... He has also played a significant 
role in the formulation of international human rights law....

Al Haq
(ICJ Affiliate in th e  West Bank)



A Tribute to N iall MacDermot
Edith BaLLantyne *

Niall M acD erm ot was to us an 
excellent and exemplary colleague, and 
he was a marvellous person whom I 
had a chance to get to know. N ot all in 
our N G O  community had that chance. 
We respect Niall. Certainly I have 
always respected Niall as a good col
league, and I learnt to respect him for 
his humanity. I w ould just like to share 
two events, to illustrate w hat I mean.

Early in 1972, w hen we first organi
sed our sub-committee to combat 
racism and racial discrimination, it was by 
m any looked upon w ith some suspicion. 
But Niall was there to give his very 
strong support from the very begin
ning. W hen later we organised w hat 
was probably the first major N G O  
conference on discrimination against 
indigenous peoples, Niall joined us in 
our organising committee. W e were a 
mixed group, and agreement was not 
always so easy to get. Niall did not 
always agree w ith  some of us, bu t as a 
good dem ocrat he always accepted the 
majority position and stood by it. We 
had an extremely interesting and good 
conference, bu t we got into trouble 
w ith one of the major governments 
whose Ambassador [in Geneva] accu
sed us of not having allowed them to 
take the floor, having discriminated 
against them and having been very dis
honest. H e gave a press conference at 
which he said all this. Niall would not

accept that. He insisted that the 
Ambassador receive the two of us, and 
the Ambassador accepted to meet us. 
The voices got very strong and loud, 
and I was sitting by very timidly, liste
ning to the harsh words in both direc
tion. I was pleased as I saw Niall win
ning his point and receiving an apology. 
I found that meeting very courageous 
and inspiring because Niall could easily 
have let it go. This was almost 20 years 
ago, and I m ust say in those 20 years I 
have learnt to get courageous and to 
speak up. I thank Niall for that because 
it was really a wonderful lesson that he 
gave. I do not th ink Niall ever realised 
that that is w hat happened.

Niall as a hum an being and with 
his hum anity I had a chance to 
get to know when a group of us were 
invited to an im portant hum an rights 
conference in a  country w here the 
wom en’s position and the attitudes 
towards women were not w hat we 
women want. Niall was the guest of 
honour and got a  real “V.I.P.” treat
ment. M any things were organised, 
and we women were not always 
remembered to be invited. But Niall 
insisted - he was in a position to  do so 
and he did so, though he did not have 
to do so - tha t we were included, and he 
himself would not go if we could not be 
p art of the events and celebrations. 
Niall took us to m any places, and I was

* Edith Ballantyne is President of the W omen’s International League for Peace and Freedom.



so impressed by the knowledge of the 
history and culture of the country he 
possessed and which he shared w ith us. 
And then, one day, he took us to the 
market, to the souk, and there he told 
us a little b it about his family, about 
[his wife] Ludmila and his sister. He 
was looking for presents to take back, 
to give pleasure to them. He took so 
much trouble over it and explained to 
us in detail w hy he was looking for this 
and that. He would not let go until he 
found w hat he had looked for.

There was something gentle, kind, 
thoughtful and considerate about Niall 
that was not so easy to see, because 
Niall in his relations could be rough, 
and we had exchanges that were not 
easy. But he was always extremely 
respectful of the other person, of other 
people’s views and he could listen. I 
think he respected those who stood for 
principles and for causes, just as I res
pected Niall for the things he stood up 
for. I will always remember Niall 
saying: "But we believe in the Rule of 
Law and we defend it.”



A Tribute to NiaU MacDermot
Renee Bridel*

Niall was for all of us a symbol of 
the struggle for hum an rights. His 
immense knowledge of the law made 
him a  lawyer of great international 
renown: he m astered not only the legal 
anglo-saxon concepts of Common Law 
bu t also European Law, Roman Law 
and the Napoleonic Code - and of cour
se, since the founding of the United 
Nations, the new international law 
which had been generated by the 
Charter and its implementation at the 
global level. His vast knowledge cove
red all the aspects of justice and of legal 
science. Niall, however, always rem ai
ned extremely reserved and modest in 
the face of his great successes and his 
own personal prestige.

But the most unique facet of his 
personality was his innate sense of 
justice. It was a gift from the heart and 
from the soul. H e used it for the protec
tion of the w eak and to prom ote the 
respect of hum an beings in all countries 
and under all latitudes. That gift could 
not have been obtained from books 
and through international standards. 
O ur International Association of 
Democratic Lawyers (IADL) knew 
someone who resembled him in the 
person of our first President, Rene 
Cassin. It is for that reason that the loss 
of Niall M acD erm ot touches us in the 
highest degree.

He was a sincere friend to us. He 
was always ready to attend our 
congresses and to sympathise with 
those of our preoccupations that see
med to be also his own. We were 
honoured by his presence which gave 
us much joy. N ot only did he know how 
to listen, but also how to share, criticise 
and laugh. He knew  how to defend a 
cause by making full use of his sense of 
humour, of the absurd and of his taste 
for irony. Alternatively, and at other 
times, he would dem onstrate his utm ost 
indignation at the injustices which were 
occurring in some of the countries in 
which we happened to be gathering.

He was a Gentleman. I never met 
anyone for whom this term  was more 
fitting. He epitomised elegance, honour 
and honesty. Everyone admired his 
towering sleek figure and in all mee
tings he was immediately noticed. 
There can be no doubt that he will be 
surely missed in the meetings of the U N  
Commission on Hum an Rights. In  the 
last few years his visits became less fre
quent but when he came he was noticed 
by everyone, his appearances seldom 
w ent unnoticed. His clothes, his man
ners and his way of speaking were 
absolutely elegant and he spoke to eve
ryone alike w ith the same extreme 
courtesy. His thoughts showed a  dis
tinction of heart and of the soul. Niall 
was infallibly honest and had been so

Renee Bridel is the representative of the International Association of Democratic Lawyers in 
Geneva.



for all of his life. His right-mindedness, 
rectitude and integrity perm eated all 
the spheres in which he had been asked 
to give an advice and where his opinion 
had contributed to shape the debate or 
the struggle for justice. H e was an 
honest man, in the sense given to the 
expression un homme honnete in the eigh
teenth century, meaning a person who 
knows how to live in harm ony and in a 
right way in the midst of beauty, sur
rounded by the works of artists, giving 
artists a place of choice in his life. In 
doing so he was completely devoid of 
any idea of personal profit or gain. His 
nomination to the governing board of 
the Tate Gallery in London bore testi
mony to the quality of his judgm ent and 
to his refined taste for paintings and 
objects of art.

Throughout his w ork and his life he 
was always supported by [his compa
nion] Ludmila w ith tenderness and no 
hesitation. O ur organisation had a 
member who was infinitely devoted to 
this exceptional couple. H er name was 
Solange Bouvier-Ajam. She represen
ted the International Association of 
Democratic Lawyers in Geneva and 
was also a gifted lawyer and the foun
der of the Maidon de la peruee frangaide in 
Paris. But she was above all a w ar com
panion of Niall. Both of them  had

played an im portant role in the fight 
against the nazis: Niall in the
Intelligence Corps, appointed by 
General M ontgom ery to assist in the 
preparations of the allied landing in 
Normandy, and Solange in the ranks of 
the free partisans of the French 
Resistance. Their common past had 
consolidated their entente which they 
shared with another lawyer, Jo e  
Nordm an, who was our President until 
1991, and who is credited for the links 
that have been forged and maintained 
between our two organisations: the IC J  
and the IADL.

Me. Jo e  Nordm ann, President 
Emeritus of the IADL, Me. Michel 
Blum, son of Me. Solange Bouvier- 
Ajam, and Me. Amar Ben Toumi, the 
newly elected President of the IADL, 
hereby express their most sincere 
condolences.

We pay tribute to Niall M acD erm ot 
and to his life, which in many respects 
have been exemplary. We also pay tri
bute to Ludmila, his widow and compa
nion, to whom we express our affection 
and support.

A ll revoir, Niall, so long... You will 
always remain in our hearts.



A Global Advocate of Freedom
William J. Butler *

It is truly  a  great honour for me to 
pay tribute to  a tru ly  extraordinary 
man and, because of his countless 
contributions to the endless struggle for 
hum an liberty, to one of the most signi
ficant lives of the twentieth century.

O thers will portray  his many years 
as a  member of the British Labour 
Party; as a member of Parliament; as a 
M inister in the British Governm ent and 
as a distinguished Queen's Counsel 
practising in London.

But I would like to say a few words 
about the last twenty-five years of his 
life, a  time w hen he was Secretary- 
General of the International 
Commission of Ju ris ts  (IC J) and a 
time when I was privileged to act as his 
Chairman from 1975 to 1990.

D uring these many years, the cir
cumstances of our lives brought us 
together in the most intimate ways. We 
found ourselves in constant, almost 
daily contact not only discussing the 
protection of hum an rights throughout 
the world, the staffing of hum an rights 
missions, the publication of country 
reports arid other IC J  publications, the 
taking of IC J  positions at the United 
Nations, bu t also the building and 
administration of a new IC J , truly  
international in composition and

dedicated to the proposition that all 
hum an rights, and I emphasise all, the 
civil, political, social, economic and cul
tural rights were interdependent and 
must advance w ithout priority side by 
side, pursuant to the Rule of Law.

D uring these many years and in 
pursuit of this noble endeavour, I know 
of no man who has contributed more, in 
one lifetime, to the protection of funda
mental hum an rights and freedoms eve
rywhere.

Those who knew  him best, knew  his 
aversion to empty rhetoric. He was in 
every sense an activist. W hen there was 
trouble, he did not just write a letter or 
issue a press release, he did something 
about it and always w ith hope, passion, 
curiosity and even on occasion with 
humour.

No m atter where we turn, we find 
traces of his leadership. I will perm it me 
to reflect on some of his outstanding 
initiatives.

D evelopm ent and the  Rule o f Law
In the 1960s and 1970s, most 

W estern governments and m ost non
governmental organisations concerned

* William J . Butler is the President of the American Association for the IC J  (AAICJ) and former 
Chairman of the Executive Committee of the International Commission of Jurists (1975-1990).



themselves only w ith  the implementa
tion of the civil and political rights. 
Some still do. Niall and the IC J , howe
ver, regarded social, economic and 
cultural rights to be also fundamental to 
the full realisation of hum an freedom. 
Since 1959, the IC J  had determined -  
in its “Declaration of N ew  Delhi” — that 
the Rule of Law included economic jus
tice. In 1981, Niall decided that we 
should do something about - it. He 
assembled a  w orld conference of judi
cial experts which concluded that all 
hum an rights are not only interrelated 
but, more importantly, were interde
pendent. This principle, confirmed by 
the United Nations W orld Conference 
on Hum an Rights in Vienna in 1993, 
is still one of the cornerstones of IC J  
policy today.

development, peace, a satisfactory envi
ronm ent and a just economic order.

It was at this assembly that we first 
met our present Secretary-General, 
who was then an assistant to our then 
President Keba Mbaye.

D uring N ialls tw enty years as 
Secretary-General, we saw Niall draf
ting and implementing the “African 
C harter on H um an and Peoples 
Rights”, the development of grassroots 
organisations to train paralegals in the 
rural areas, his constant fight to eradi
cate apartheid, not to mention his sen- 
drng countless hum an rights missions to 
areas of Africa where egregious viola
tions were occurring.

In Africa
M any of Niall's initiatives concer

ned themselves w ith the Rule of Law 
in Africa. I remember in 1976, a year 
after I became Chairman, Niall coura
geously convened an international 
conference of experts on "Human 
Rights in a O ne-Party S tate” in Dar- 
es-Salaam, Tanzania. The IC J  and 
Niall were severely criticised for even 
suggesting such an idea. In the end, 
the IC J  and Niall reaped credit for hel
ping to develop a dialogue between the 
W est and the former colonral States of 
Africa.

Intense discussions followed throu
ghout the IC J  which resulted in the 
1978 Conference of Experts at Dakar, 
Senegal, where forty-eight internatio
nally prom inent jurists concluded that 
ultimate freedom included the right to

In the M iddle East
In 1980, I remember our conference 

on “Hum an Rights in Islam” in Kuwait, 
where we invited twenty-six Islamic 
States to participate in a  dialogue on 
the differences between Islamic and 
W estern jurisprudence and culture. It 
was virgin territory for any N G O  and 
for many of the States involved as well. In 
the opinron of many, it helped to encou
rage a general discussion of the contri
butions of Islamic law to w orld order.

Niall was infuriated by the Israeli 
treatm ent of the Palestinians and hel
ped found "Law in the Service of M an ” 
(now known as Al-Haq), which is the 
W est Bank affiliate of the IC J . At the 
same time, he often mentioned his 
highest respect for Haim Cohn of the 
then IC J  National Section of Israel.



In Asia
O f the many Asian initiatives, I 

remember m particular his involvement 
w ith the rights of mental patients in 
Japan . W hen our Japanese member 
asked him to take certain steps to pres
sure the Japanese government into 
recognising the rights of these sick 
people, he made several trips to Japan , 
and together w ith his colleagues there 
drafted legislation which was approved 
by the Diet, the Japanese parliament, 
and which resulted in the realisation by 
these souls of their basic rights which 
had been denied for so many years.

In Latin America
O f his many interventions in Latin 

America, I remember most his involve
m ent in the Chile and Argentine hum an 
rights crises. He was a regular commuter 
to the area. H e never gave up, he never 
relented his persistent pressure on 
governments to conform to the Rule of 
Law. H e convened conference after 
conference. I remember one in particular, 
“Hum an Rights and Developm ent” in 
Barbados, and another on “Hum an 
Rights in the Andean Region”, out of 
which was established the now prom i
nent Andean Commission of Ju ris ts  — 
and there was more — the missions to El 
Salvador, Guatemala, Uruguay, to only 
mention a few.

I could go on and on, singing the 
praises of this tru ly  outstanding and 
most remarkable man. There are so 
many of his accomplishments which I 
have not mentioned like:
• his life long commitment to eradicate

torture; his participation in the draf
ting of the European and United 
Nations conventions on torture;

• his role in bringing about the United 
Nations Principles- on the 
Independence of the Judiciary  and 
the Role of Lawyers;

• his editorship of all IC J  publica
tions;

• his receiving on behalf of the IC J  
the “First European H um an Rights 
Prize” in 1980; "The W ateler Peace 
Prize” in 1988, and "The Erasmus 
Prize” in 1989;

• his contribution to the Centre for 
the Independence of Judges and 
Lawyers (C IJL ), which I had foun
ded in the A A IC J and which, at 
Niall's request, was transferred to 
the IC J  in late 1977, and

• his leadership of several I C J  mis
sions to M oscow opening up the 
earliest dialogue between W estern 
jurists and Soviet lawyers and 
judges.

Niall was always a very close personal 
friend of mine. I consider myself lucky 
to have been at his side. The w orld is 
better off because he lived. W hat more 
can one say at a time like this?

A great American, Oswald Garrison 
Villard, once remarked: "Let your
country be the w orld and your country
men all of m ankind.” Niall fitted this 
description. He was a world citizen, a 
friend of mankind.



Someone once said: “To live in the 
hearts of those you love is not to die.” 
Yet I feel more alone because he is not 
nearby.

Jo h n  Donne said it best: “No man is 
an island, entire of itself ... any man's 
death diminishes me, because I am 
involved in m ankind”, and therefore 
never ask "For W hom  the bell tolls; it 
tolls for thee”.

W hile we all may indeed feel dimini
shed, let us not lament his passing but 
rather rejoice for being a part of a most 
productive, rewarding, dedicated and 
useful life,

a life which had a beginning b u t no 
end;
a life which resembles a  noble and 
timeless w ork of art.
A li revoir, mon cher vieiL ami.



In Memo r ian t N iall MacDermot
HaimH . Cohn *

The International Commission of 
Ju ris ts  was established to explore and 
expand the Rule of Law in the world. It 
was the great achievement of Niall 
M acD erm ot as Secretary-General to 
make the Rule of Law subservient to 
Hum an Rights.

Before he took office, our sessions 
and conferences were devoted to the 
Rule of Law as such; after his arrival, 
agenda and discussions were focused 
more and more on hum an rights as the 
ultimate goal, nay the true justification, of 
the Rule of Law.

Hum an rights always found the fra
mework within which to be observed 
and enforced, in the Rule of Law as 
commonly understood; but he was 
concerned not so much with the rem e
dial as w ith the substantive context. 
And as everyone of us, so had he his 
own predilections among the various 
hum an rights. His passionate concern 
with judicial independence and integrity, 
and w ith the protection of persons sus
pected or accused of crime, as well as 
his active involvement w ith the preven
tion of torture, were surpassed only by his

overmastering zeal to assure economrc 
and social rights to peoples of underde
veloped or developing countries.

I shall never forget the eloquence 
and enthusiasm w ith which he unfolded 
his development theories and projects, 
at our Scheveningen conference in the 
early 1980s; and I venture to think that he 
counted as the most im portant of his 
m any accomplishments that he succee
ded to bring consciousness of their 
hum an rights and dignity to the hearts 
and minds of innumerable oppressed or 
underprivileged hum an beings.

I shall always cherish his memory as 
an indefatigable fighter for progress 
and liberty, as a highly motivated and 
most courteous colleague, and as an 
inspiring legal mind. And I owe him a 
personal debt of gratitude, not only for 
introducing me to the culinary delights of 
Genevoise gastronomy, bu t also for gra
ciously attending to my well-being 
w hen I found myself hospitalised in 
Geneva.

He was a great man, and the most 
congenial friend.

* Haim Cohn is an Honorary Member of the International Commission of Jurists from Israel.



...I have known Niall for the last twenty years and have 
always admired his deep sense of commitment and his unti
ring efforts to realise the goals he set for the ICJ. I worked 
closely with him on issues relating to judicial independen
ce....

Dato' Param Cumaraswamy 
(ICJ Member, UN Special Rapporteur 

on th e  Independence of Judges and Lawyers)

.. .As to most of us, to me Niall MacDermot was one of the first 
and prominent teachers I had the privilege to meet and to 
benefit from him for many years. He became to me and to 
our work a good companion and a good friend for nearly two 
decades....

W erner Lottje 
(Human Rights Secretary, 

Diakonisches Werk der EKDJ



A Tribute to N iall MacDermot
Me Jean-Marie Crettaz *

O thers recalled before me and 
w ith intense emotion the life of Niall 
M acDerm ot. They described his achie
vements. As for me his life was in itself an 
achievement, his achievement: don
ceuvre.

I t is in the city of Geneva that Niall 
M acD erm ot spent the latter p art of his 
life. And it is in Geneva that he shaped 
the last part of his achievement. 
Geneva, therefore, owes much to this 
noble and immense servant of law and 
justice. Along w ith the Palau) ded 
Nations, the city of Geneva is in m our
ning. Let me revisit today w hat were 
Niall s great contributions to this city.

Despite his anglo-saxon culture and 
upbringing and although he was a for
m er parliam entarian in England, Niall 
M acD erm ot was also a great citizen of 
Geneva. It can even be said that he was 
a standard-bearer of w hat has been 
immortalised as the "Spirit of Geneva”
— Yeaprit de Geneve — in the sense given to 
the term  in 1929 by w riter Robert de 
Traz. Indeed,
Niall M acD erm ot was totally commit
ted to international affairs and so he 
closely monitored eveiything that was 
happening in the Palaid ded Nations. O f 
Geneva R obert de Traz said in a few 
lines: "A city of immigration and of 
refuge, an epitome of nations, Geneva

owes to the outside w orld most of its 
qualities while moulding them to her 
own image. H er greatness stems from 
the fact tha t she enrols people from 
other nations and transform s them  into 
true Genevois.”

I agree w ith R obert de Traz that the 
name of Geneva, which indeed trans
cends any particular signification, has, 
through a  strange metamorphosis p ro
cess, become a symbol which is referred 
to in this city as the "Spirit of Geneva”. 
And I w ould say that Niall M acD erm ot
- for I have witnessed it myself - even
tually sublimated the values inherent to 
the Spirit of Geneva. It is because he 
was a great jurist that he became the 
epitome of the Spirit of Geneva in the 
legal sphere. This is true because he 
was convinced that there was so much 
evil and injustice in the w orld and 
because he was convinced that the chal
lenge generated by  so much injustice 
had to be m et by persons of good will. 
He w orked relentlessly and w ith all his 
might, courage, talent and determ ina
tion to uphold the symbols embodied in 
the Spirit of Geneva and to reject injus
tice in all its abhorrent forms. Eveiy 
day and every morning he was the 
champion of protest and of the meta
morphosis of societies that were being 
underm ined by injustice.

** Jean-Maxie Crettaz is a  lawyer in Geneva. He has long been associated with the International 
Commission of Jurists and. took part in some of its missions.



Lets us consider another quotation 
of R obert de Traz which I th ink could 
have been Niall’s motto: Au-dela. de L’evi- 
dence actuelle, il tente le fuLur — “Beyond 
the obviousness of the present, he 
appeals to the fu ture”. One of the great 
fields of w ork of the IC J  was South 
Africa. Niall M acDermot was adamant in 
associating the Geneva Bar with the 
mission that he had set up  in 1987 to 
South Africa and in which I had the 
honour to participate as a representative 
of the Ordre ded avocatd de Geneve. That 
happened not so long ago, yet it seems 
that an eternity has elapsed for so many 
things have changed since then. Those 
times were hard  and difficult. O ur 
mission was clandestine and had been 
forbidden. We entered the country 
by pretending to be either busmessmen 
or tourists. However, the police rapidly 
found out w hat we had come for. 
Niall M acD erm ot who had stayed in 
Geneva as chief of operations received 
phone calls of protest and recrimina
tions from South African diplomats in 
Berne just a  few hours after our arrival 
in the country. But his firmness, self 
control and natural authority made it 
possible for us to pursue the mission 
which ultimately culminated in the 
publication of the IC J  report entitled 
South Africa and the Rule o f Law, which 
became an undeniable bookshop 
success story and contributed modestly 
b u t efficiently to the struggle against 
apartheid.

It is during the preparation phase of 
that mission and in the subsequent editing 
of the report tha t I had the occasion
— along w ith my colleagues from 
Ireland, England and Germ any — to 
meet Niall M acD erm ot on a frequent 
basis. We all appreciated his extraordi
nary talents as an eminent, meticulous

and precise lawyer, bu t w hat we estee
med above all other things were his 
qualities as a person: the deepness of 
feelings and the w arm th which lay 
behind his cool facade.

The conclusion I draw  from the 
years he spent in Geneva is that 
Niall M acD erm ot affirmed himself 
as a continuator of the great founding 
fathers — Rousseau, Calvin and H enri 
D unant — of the city’s international cha
racter. His authority and the internatio
nal recognition he gained could only be 
equalled by his modesty. Let me illus
trate this w ith a recent anecdote: a 
friend of mine who is also a well-known 
African personality and presently one 
of the closest advisors of President 
M andela recently told me about his last 
conversation w ith the South African 
President. They talked about Geneva, 
the IC J , Niall M acD erm ot and our 
mission to South Africa. H e discovered 
that after all these years Nelson 
M andela had remained very thankful to 
the Commission and its Secretary- 
General for w hat they had done. As for 
the IC J  s report South Africa and the Rule 
o f Law it was still in Mr. M andela’s office 
as one of his reference books. I would 
have liked to tell tha t to Niall. 
Unfortunately, I never had the oppor
tunity to do so. He left us ju st too soon. 
I would have been pleased to transm it 
this anecdote to him on a Saturday 
morning when we occasionally met 
whilst shopping in the Rive m arket in 
Geneva. This is w hy I transm it this 
message to him today - posthumously.

Niall belonged to the elite. He will 
remain a source of perpetual encoura
gement and an example for all of us. 
We will never forget the guiding



principles of his life and his constant 
and absolute devotion to the cause. 
His regie de vie could be summarised as 
follows: “The lukewarm  struggle in 
vain against injustice and the Rule of 
Law; those whose voices are dim will 
never be heard .” That message is his 
legacy.

It is difficult to speak of Niall in a 
past tense. Niall was an ideal and 
modest master. He has forever cast 
a  lasting im print in our hearts and in 
our souls. In  this moment of deep 
sorrow, Geneva remembers w hat he 
did for her. From  his modest office

room on the route de Chene, his gentle, 
and often even thin, voice seemed like 
the mighty roar of a  lion against injusti
ce in the world. It is difficult to speak 
about Niall in the past tense, bu t thanks 
to God and to divine providence, the 
lion’s voice still resounds today in the 
ears of the world.

M ay M rs. M acDerm ot, Niall’s fami
ly and all his friends in the Palau ded 
Nat'wru find in these few lines true 
compassion, sympathy and devotion — 
because we all believe in the Rule of 
Law.



...Niall was a friend to me. We felt a lot of sympathy and 
attachment for one another. He dedicated his life to the 
defence of human rights. But much of his action was in fact 
devoted to Africa....

Justice Keba Mbaye (ICJ Honorary Member, former 
Ju d g e a t  th e  International Court of Justice, 

form er President of th e  International Commission
of Jurists)

...Having known him and cooperated with him for many 
years, I have nurtured for him the highest esteem and a 
great respect for his intelligence, his devotion to human 
rights and his leadership...

Maxime Tardu

.. .We have learned so much from him and he will live on in 
our memories as an example to follow in our struggle for 
the respect of all human rights whether civil and political or 
economic, social and cultural....

Federation in ternationale Terre des hommes



Niall MacDermot, 
A Life Exemplifying Courage and Vision

Ustinia DolgopoL*

Niall would have been startled by 
the idea that he was a  mentor. Yet 
reflecting on the eulogies at the 
Memorial Ceremony held on 17 April 
1996, and my own experiences, his 
greatest legacy will be the generation of 
people who were inspired by him 
because of his courage, wisdom, tenaci
ty, and vision. Niall believed in the abili
ty  of hum ankind to reform itself. 
Throughout his years w ith the IC J  he 
worked ceaselessly to create international 
standards which could be used to  chan
ge laws and practices at the national 
level. He understood the necessity of 
involving a wide range of individuals 
and organisations in the attainm ent of 
his goals. He was committed to educa
tion as a means of assisting people gain an 
understanding of the importance of 
hum an rights to their lives.

W hen Niall first arrived at the IC J  
the organisation was undergoing major 
financial difficulties and there were 
those who would have opted to close 
the doors. But Niall insisted that the 
organisation should be allowed to 
continue and pursue its unique role as a 
non-governmental organisation compo
sed of jurists and dedicated to the Rule of 
Law. I t was N iall’s vision and wisdom 
that allowed him to grasp the im portan

ce of highlighting the indivisibility of 
civil and political rights and economic, 
social and cultural rights. It was his 
partnership w ith Mr. Keba M baye that 
led to the IC J  push for recognition of 
the right to development. The series of 
seminars on development and hum an 
rights helped the organisation to build 
its credibility in the developing world 
and eventually culminated in the adoption 
of the U N  Declaration on the Rights to 
Development.

Perhaps it was Niall’s recognition of 
the failings of hum an nature tha t made 
him so committed to the importance of 
education in the prom otion and protec
tion of hum an rights. His own wartime 
experiences caused him to witness 
extremes of hum an behaviour and 
conclude that the majority of us are 
capable of violating the rights of others in 
extraordinary circumstances. From  this 
grew his belief in the importance of 
education and the inculcation of ideals 
as tools to assist people in controlling 
the impulses which lead to human 
rights abuses. Connected to this was his 
conviction that governments had to be 
made to understand the importance of 
hum an rights to the advancement and 
continued moral growth of their coun
tries.

Ustinia Dolgopol is Senior Lecturer in Law, School of Law, Flinders University of South 
Australia and formerly Director of the Centre for the Independence of Judges and Lawyers 
(1982-1987).



One of my enduring memories of 
Niall was his commitment to equality. 
He had a  profound understanding of 
the essential equality of all people and 
the ability of people everywhere to 
engage in conduct which was both 
good and evil. This viewpoint pervaded 
the w ork of the IC J . U nfortunately 
there are those engaged in hum an 
rights w ork who only see hum an rights 
violations in societies different from 
their own. Niall was able to understand 
the strengths and weaknesses of the 
varied countries he w orked in and 
never assumed that there was a "right" 
way to approach a  problem. It was my 
impression that this was one of the qua
lities that enabled him to w ork with 
people from such disparate back
grounds. His views are eloquently sta
ted in the speech he gave before the 
European Parliam entary Assembly in 
Jan u ary  1981 [which is reproduced in 
the second p art of this issue of the IC J  
Review] w hen accepting the aw ard of 
the first European Hum an Rights Prize 
on behalf of the IC J:

“Both the formulation and achie
vement of hum an rights is a 
continuing and dynamic process. 
There is no static and universal 
model. Hum an Rights in diffe
rent parts of the w orld can be 
assessed and prom oted only 
within the context of the societies 
concerned, w ith their different 
cultural heritage and economic 
and social systems. We seek to be

sensitive to  these differences, and 
not to impose a purely European
or W estern concept of hum an

■ i . * .  " l  rights.

Niall is one of those who brought 
about a fundam ental change in the 
hum an rights w ork of the United 
Nations, in particular the role of 
non-governmental organisations in the 
formulation of hum an rights standards. 
He w orked w ith individuals and 
organisations to bring a greater focus 
to the w ork of the U N  Commission 
on Hum an Rights and the Sub- 
Commission on the Prevention of 
Discrimination and Protection of 
Minorities. His integrity assisted all 
non-governmental organisations in 
gaining access to the meetings of 
working groups created by those bodies 
and having their viewpoints taken 
seriously. Various m andates for Special 
Rapporteurs were created through 
the urgings of the IC J  under N iall’s 
leadership. It was also through his 
efforts that non-governmental organisa
tions were able to become “players" in 
the adoption of new international 
standards in the field of hum an rights. 
Those who participated in the debates 
at the United Nations through the 
1970s and 80s constantly rem arked on 
the fundamental changes taking place 
within the United Nations. I t is unfor
tunate that there has been in the 1990s an 
attem pt to curb the influence of non
governmental organisations.

1 MacDermot, N., “Speech before the European Parliamentary Assembly on the occasion of the 
award of the first European Human Rights Prize” reprinted in (1981) 8 ICJ Newsletter 39 at 41 and 
in Part II of this issue of the IC J Review.



This trend  is all the more troubling 
in light of the words of the former 
Secretary-General of the United 
Nations, Mr. Perez de Cuellar:

“The very core of the concept of 
sovereignty is regulated by inter
national standards. Let us recall 
in this connection the stirring 
words of Article 21 of the 
Universal Declaration7 of Hum an 
Rights, which proclaims: ‘The 
will of the people shall be the 
basis of the authority of govern
m ent ...
“The international standards 
thus prescribe that sovereignty 
shall reside in the people and that 
governments shall pursue strate
gies of governance aiming for the 
realisation of hum an rights - stra
tegies of governance that should 
never involve departures from 
fundamental rights. ...”2
Niall never lost sight of tha t concept 

in all the years he w orked at the IC J . 
He continued to remind the international 
community that non-governmental 
organisations represented the people 
and that their voices m ust be heard if 
progress were to be made in the protec
tion and prom otion of hum an rights. 
Throughout his years at the IC J  he 
assisted those who had been subjected 
to hum an rights violations to gain 
access to the hum an rights fora of the 
U nited Nations and did all he could to 
ensure they would be heard. One of the 
hallmarks of Niall's integrity was his 
willingness to take up causes which

were unpopular or would make him the 
subject of unfounded rum our and 
innuendo. H e never wavered from his 
purpose and almost invariably the 
international community came to reali
se the tru th  in his words. I will never 
forget the silence that would descend 
on the meeting room of the Commission 
on Hum an Rights as soon as the dele
gates recognised his voice. The other
wise noisy and chaotic room would 
become still; the respect for Niall was 
almost tangible.

D uring his term  of office, Niall took 
up a wide variety of causes; these ran
ged from the rights of those having a 
mental disability to torture to the right 
to development. The numerous editions 
of the IC J  Review published during his 
tenure in office contain material on 
hum an rights violations from all around 
the globe.

In the following pages I highlight 
four of the issues that Niall devoted 
himself to during his time as Secretary- 
General of the IC J . By focusing on 
only a  few issues I have been able to use 
some of N iall’s own words in order to 
demonstrate his moral strength and 
tenacity. I t is these qualities which 
made him such a rem arkable man.

The Right to Developm ent
After 14 years of struggle a 

Declaration on the Right to 
Development was adopted by the U N  
General Assembly on 4 Decem ber

2 Commentary, "Perez de Cuellar Discusses Sovereignly and International Responsibility” (1991) 
47 IC J Review 24 at 25.



1986. The push for the recognition of 
such a right began in 1972 w ith a speech 
delivered by Mr. Keba Mbaye, then 
President of the Supreme Court of
Senegal, entitled “The Right to
Development as a  Hum an R ight.”3 In 
1978 the IC J  along w ith the Association 
denegalaide d ’etudes et de recherched juri- 
diques organised a  colloquium on deve
lopment and hum an rights for the fran
cophone countries of Africa. This
meeting took place in Dakar.
Participants were provided w ith a com
prehensive paper prepared by Mr. 
Keba M baye who was then President 
of the IC J  and later a member of the 
International C ourt of Justice. D uring 
this seminar the participants pu t for
w ard  a series of recommendations and 
conclusions which were transm itted to 
the heads of all francophone African 
countries south of the Sahara.

The foundations for the principles 
which became p art of the U N  
Declaration on the Right to 
Development were laid at this collo
quium. Among the observations of the 
delegates were the following:4

• Development is not only an econo
mic process but is a process of 
national growth taking into account 
all dimensions of the life of the 
population and m ust include respect 
for hum an rights. A violation of 
fundamental liberties is a serious 
infringement of the right to develop

m ent and can never be justified by 
the desire of a government to foster 
economic growth.

• It is the obligation of governments 
to ensure tha t all members of their 
population have access to the fruits 
of development. In addition all of 
the population m ust be able to parti
cipate freely in debates concerning 
the process of development.

• The right to development is based 
on the need to obtain justice at both 
the national and international level. 
It is a right having both domestic 
and international application. I t is a 
right which is both collective and 
individual.

• At the international level the right to 
development implies that there will 
be peaceful coexistence among 
countries and that the international 
economic system will operate in a 
m anner tha t is more just so that all 
peoples as well as every individual 
can benefit from the common patri
mony of humankind.
Two years prior to the D akar semi

nar the IC J  began a  series of seminars on 
the rights of the rural poor. The first 
such seminar was held in D ar Es 
Salaam in 1976. This w ork of the IC J  
continues today and seminars have 
been held throughout Africa, Asia and 
Latin America. The conclusions and 
recommendations of the early seminars 
highlighted the existing injustices being

3 A description of the efforts to have a  U N  statement on the right to development is contained in 
O ’Donnell, D., “The Right to Development, Human Rights and the New International Economic 
O rder” (1982) 15 IC J  N ew  letter 32.

A A press release summarising the discussions is reprinted in (1979) 1 IC J Newsletter 44. The outline 
of the discussions contained in the text is the author's translation from this press release which was 
issued in French. Any mistakes in meaning are the fault of the author.



suffered by those in rural regions, who 
were most often the poorest of the 
poor. M any of the statements made at 
these conferences dovetailed w ith the 
w ork being undertaken m connection 
w ith the right to development. At 
almost all of these seminars the partici
pants raised the connection between 
civil and political rights and economic, 
social and cultural rights. Typical were 
the following observations made at 
the Bogota Seminar on Hum an Rights 
in the Rural Areas of the Andes 
Region which the IC J  co-sponsored 
with the Coruejo Latino Americano de 
Derecho:

“In most areas of the Andean 
region civil and political rights 
are severely curtailed, it often 
being claimed by the govern
ments concerned that this is 
necessaiy in the interests of p ro
moting economic development. 
The participants at the seminar 
did not share this view. O n the 
contrary, in their conclusions and 
recommendations they stated 
that the failure to promote eco
nomic and social rights more 
successfully in the rural areas 
was largely due to the repression 
of civil and political rights and 
the denial to the rural population 
of the right to participate in the 
formulation and application of 
agricultural and development 
policies which concern them .”5

O ver the years Niall strove for the 
international recognition of a hum an 
right to development. H e pushed for 
the creation of a body to elaborate the 
essential principles of such a right. 
Eventually the Commission on Hum an 
Rights established the W orking Group 
of Governmental Experts on the Right 
to Development which was charged 
with drafting a declaration on the Right 
to Development. The IC J  was an active 
participant at the W orking Group. One 
of the major documents before the 
group was the IC J  report on the Hague 
Conference on Development and the 
Rule of Law. The conference was held 
during 1981; "[partic ipan ts included 
M embers and H onorary M em bers of 
the Commission, representatives of the 
national sections and a num ber of deve
lopment experts, including economists 
and political scientists as well as 
lawyers. ...The conference considered, 
inter atia, the concept of the ‘right to 
development’, participation in the for
mulation and application of develop
ment policies, self-reliance in develop
ment strategies, agrarian reform, and 
the role of lawyers and legal assistance in 
development. ”6

Given the vagaries of U N  delibera
tions it would be fair to say that the 
IC J  was not always ecstatic about the 
positions being adopted in the W orking 
Group; in 1982 the IC J  subm itted an 
alternative draft text to that elaborated by 
the W orking Group. This submission 
helped to refocus the efforts of the 
W orking Group.

5 "IC J Activities: Bogota Seminar on ‘Human Rights in the Rural Areas of the Andes Region’, 6-11 
September” (1979) 2 IC J  Newsletter 3.

6 “IC J  Activities: Hague Conference on Development and the Rule of Law, 1981” (1981) 9 IC J  
Newsletter 1. A summary of the conclusions as well as the discussions of the conference was published 
as Appendix A in the same Newsletter.



As with all texts adopted by the 
United Nations, the Declaration on the 
Right to Development was the result of 
a  series of political compromises. 
However it remains im portant as the 
first international hum an rights decla
ration which gave credence to the 
concept of a hum an right to develop
ment which addressed itself to the 
rights of individuals, communities, 
societies and peoples. It brought to the 
fore a concept of hum an rights which 
emphasised the interdependence and 
indivisibility of all hum an rights and 
placed a burden on States to put into 
place policies and practices which 
benefited an entire population rather 
than a select few. It also highlighted the 
connection between development poli
cies and the protection of hum an rights, 
calling on the international community 
to ensure that this connection was 
reflected in the policies and practices of 
international organisations as well as 
individual countries. These principles 
would not have been as clearly articula
ted were not for N iall’s commitment 
and tenacity.

Torture - The E uropean Convention 
for the Prevention o f Torture and the 
U N  Convention on Torture

As noted in the introduction Niall 
was a passionate believer in the necessi
ty  to pu t in place systems that could 
prevent hum an rights violations from 
occurring or at least w ould act as a 
deterrent. His efforts in the struggle 
against torture centred around the

necessity for creating systems which 
would be effective in monitoring 
governments and the practices they fol
lowed in all places of detention.

During the summer of 1978, the 
IC J  along with several Swiss lawyers, 
who were later to form the Swiss 
Committee Against Torture (known 
since 1992 as the Association for the 
Prevention of Torture- APT), prepared a 
D raft Optional Protocol to  the then 
D raft Convention on Torture. The 
D raft Convention on Torture had been 
put forw ard by the Swedish govern
ment and had been taken up by the U N  
Commission on Hum an Rights. The 
idea of an optional protocol originated 
with Mr. Jean-Jacques Gautier, a retired 
Swiss banker, and was based on expe
rience w ith the International 
Committee of the Red Cross.

The protocol called for the creation 
of an international committee to be 
composed of independent experts. This 
committee would have “the pow er to 
send delegates on a regular basis and on 
other occasions as required to visit 
places of detention of any kind in the 
territory under the control of the 
M em ber States.”7 The protocol adopted 
the proverbial carrot and stick approach. 
The findings and recommendations of 
the visiting team  would not be made 
public unless unresolved differences 
remained. The deterrent effect of the 
system would result from the ability of 
the Committee to visit any place 
without notice on the basis of information 
received from any source. I t was hoped

7 “IC J  Activities: Report on the IC J  Draft Optional Protocol to the U N  Draft Convention on
Torture” (1979) 19 ICJNemletter A at 4.



that the privacy of the system would 
encourage governments to rectify any 
adverse situation in order to avoid the 
negative publicity that would result 
from the publication of the Committee’s 
findings.

The initial efforts of the IC J  and the 
Swiss Committee Against Torture were 
aimed at convincing the M em ber States 
of the U N  that the protocol should 
be adopted at the same time the 
Convention was open for ratification. 
An intensive lobbying campaign was 
mounted. There were initial reserva
tions about the idea; a num ber of coun
tries w orried that it w ould take longer 
for the Convention on Torture to be 
finalised if M em ber States were aware 
of the possibility of a protocol or had to 
negotiate the two texts simultaneously.8 
In contrast to the reaction among 
M em ber States of the UN, the imme
diate reaction of a num ber of prom inent 
non-governmental organisations was 
extremely positive; among the initial 
supporters of the protocol were the 
International Committee of the Red 
Cross, the W orld Council of Churches 
and Amnesty International.

Slowly support for the protocol 
grew and in 1980 the Governm ent 
of Costa Rica subm itted the text of 
the draft protocol to the U N  
Commission on H um an Rights. At 
about this time the Council of Europe 
began to express its support for the

protocol. O n 27 Jan u a ry  1981, the 
European Parliam entary Assembly 
gave its support to the draft protocol; 
this was the day before Niall was to 
accept the first European Hum an 
Rights Prize on behalf of the IC J .9

Also motivating Niall’s w ork in this 
area was his conviction that there was 
an inextricable link between militarism 
and hum an rights violations. During 
1982 Niall w rote an essay entitled 
“Some Thoughts on W hy People 
Torture” as part of a project to honour 
Je a n  Jacques Gautier on the occasion 
of his 70th birthday.10 In  it he observed:

“There is overwhelming and 
convincing evidence that in the 
last 50 years torture has been 
systematically practised in nearly 
half the countries of the world, in 
all continents and under all sys
tems of government. Short of 
assassination, most people would 
regard it as the w orst crime that 
one hum an being can commit 
against another, and some would 
say that it is even worse than 
assassination. I t is universally 
condemned, and almost univer
sally denied by those who com
mit it.” ...
“Although the sadistic element may 

play its part, I do not believe it to be 
fundamental. In my view that which 
makes it possible for so m any law

8 A description of some of the responses received by the IC J  is contained in the report referred to in 
Id.

9 See “IC J  Activities: Council of Europe” (1981) 8 IC J Newsletter 7 and Appendix B in the same 
Newsletter.

10 The essay is reprinted in (1982) 14 ICJNewUtter 51 at Appendix D.



enforcement officials to practice torture 
is the militaristic and war-like atmos
phere in which their activities are 
conducted. M ore often than not they 
are under strong pressure from their 
superiors to obtain results in a ‘battle’ 
against ‘subversion’ or ‘terrorism ’ or 
some other perceived th reat to the exis
ting order. The suspects are, therefore, 
no longer regarded as citizens who 
have rights. Rather they are part of an 
’enemy’ which has no rights and which 
has to be overcome rapidly and at all 
costs. I t is well known that the atroci
ties committed in civil wars tend to be 
more severe and more numerous than 
those in international conflicts. This 
tendency is reflected in the context of 
these 'wars against subversion.'”11

It was perhaps fitting that the IC J  
turned its lobbying efforts to Latin 
America as ‘wars of subversion’ were 
raging throughout the region during 
the 1980s. Despite the conditions in 
some parts of Latin America the IC J  
did receive support from the 
Organisation of American States and a 
few Central and South American coun
tries.

The next major step forw ard came 
in April 1982 w hen the Legal Affairs 
Committee of the Parliam entary 
Assembly of the Council of Europe 
decided to pursue the idea of establi
shing a system of visits to places of 
detention in line w ith the ideas of the

D raft Optional Protocol to the Torture 
Convention. The offer of the Swiss 
Committee Against Torture and the 
IC J  to prepare a  draft text was accep
ted .12 After extensive discussion and 
debate the Council of Ministers agreed to 
the text of the European Convention 
for the Prevention of Torture and 
Inhum an or Degrading Treatm ent or 
Punishm ent.13

In 1992, at the request of the 
Government of Costa Rica, the U N  
Commission on Human Rights decided to 
continue consideration of the draft 
optional protocol which it had subm it
ted in 1980. A U N  W orking Group was 
established to that effect which held its 
fifth session in 1996. The IC J  and the 
Association for the Prevention of 
Torture (APT) are now fully participating 
m the W orking Group.

There is little doubt that this next 
step m the implementation of hum an 
rights instrum ents will have a  profound 
effect on the development of internatio
nal hum an right law. The international 
community owes a debt of gratitude to 
Niall for his efforts in this area.

African Charter on Human and 
Peopl es Rights

N iall’s commitment to and love for 
Africa was evident throughout his 
tenure as Secretary-General of the IC J .

11 Id at 51-54.
12 See “IC J  Activities: Draft Optional Protocol to the Torture Convention” (1982) 13 IC J  Newsletter 

2 .

13 The text of the Convention is reprinted in (1987) 39 IC J Review 51.



Early in his appointm ent he began to 
w ork with African jurists on the 
formulation of an African convention 
on hum an rights and creation of an 
institution for its implementation. The 
first concrete proposal for an African 
Commission on Hum an Rights "was 
pu t forw ard at the African Conference 
of Jurists, organised by the IC J  in 
Lagos in 1961.14 Little progress was 
made until the 1978 D akar seminar on 
Development and Hum an R ights.15 
One of the decisions taken at the seminar 
was to disseminate the conclusions and 
recommendations as widely as possible 
and to form a Follow-up Committee to 
cariy  out lobbying efforts in the region. 
Intensive discussions were held with 
francophone African Heads of State 
during 1979 w ith the Follow-up 
Committee receiving favourable res
ponses from a significant num ber of 
them.

At the Ju ly  1979 meeting of 
Organisation of African U nity a resolu
tion pu t forw ard by the President of 
Senegal calling for the preparation of a 
hum an rights instrum ent was adopted 
unanimously. The resolution, in its ope
rative paragraph, requested the 
Secretary-General of the Organisation 
of African Unity to  "organise as soon as 
possible in an African capital, a restricted 
meeting of highly qualified experts to 
prepare a  prelim inary draft of an

African Charter on Hum an Rights pro
viding, inter alia, for the establishment 
of bodies to promote and protect 
hum an rights.”1 Further discussions 
about the content of such a C harter 
took place during the U N  Seminar 
on The Establishment of Regional 
Commissions on Hum an Rights with 
Special Reference to Africa held in 
M onrovia immediately following the 
O A U .17 The text was completed over 
the next two years. An African C harter 
on Hum an and Peoples' Rights was 
adopted by the 18th Assembly of the 
Heads of States and Governm ent of 
the OAU in Nairobi in Ju n e  1981. 
However it then took five years to 
obtain the requisite num ber of ratifica
tions.

W atching the slow progress Niall 
decided to organise a meeting of 
respected African jurists to consider 
means for encouraging the ratification 
of the Charter. A seminar entitled 
“Implementation of Hum an Rights in 
Africa” was held from 2-4 Decem ber in 
Nairobi. A num ber of strategies were 
developed during the seminar and those 
attending adopted a formal resolution 
calling on African States which had not 
yet done so to ratify the Charter. At 
the time the seminar was held there 
had been 15 ratifications. W ithin the 
year 26 countries had ratified allowing 
the C harter to come into force on

14 See "IC J Activities: African Commission on Human Rights” (1979) 2 IC J Newsletter A.
15 The work of the D akar seminar and the formation of delegations to visit Heads of State is descri

bed in “IC J  Activities: Missions to African Heads of State: Dakar Seminar Follow-up” (1979) 1 ICJ  
Newsletter 3.

16 Supra note 14 at 4-5.
17 Id. at 5.



21 October 1986. By the time it 
entered into force 31 of the 50 eligible 
countries had signed and ratified the 
Charter.18 The first session of the 
African Commission on Hum an and 
Peoples' Rights took place on 2 
Novem ber 1987.

The IC J  continues, under the lea
dership of Mr. Adama Dieng, to take an 
active interest in the w ork of the 
Commission. It is a testam ent to the 
dedication and perseverance of the IC J  
tha t non-governmental organisations 
are now included in the meetings of the 
Commission and are able to address it 
on issues pertaining to hum an rights in 
Africa.19

As with so m any of his other efforts 
Niall has left a lasting legacy which will 
serve hundreds of thousands if not mil
lions of people, few of any who will 
know his name. One of his greatest 
attributes was his willingness to work 
for a  cause w ithout concern for perso
nal aggrandisement.

The Centre for the Independence o f  
Judges and Lawyers (C IJL )

This initiative has had such a  p ro
found impact on my own life that it is 
difficult to know  where to begin. The 
motto of the IC J  is the Rule of Law, 
and over the years the IC J  has developed 
tha t concept so that it encompasses 
both the content of the law as well as its

procedural application. However, the 
furtherance of the Rule of Law is 
dependent on the existence of an inde
pendent judiciary and assumes the p re
sence of a  legal profession able to carry 
out its responsibilities w ithout fear of 
reprisal. U nfortunately this is not the 
case in many countries throughout the 
world. Because of the frequency and 
the horrifying severity of attacks on 
judges and lawyers in some parts of the 
world, Niall, along with some of the 
members of the Commission, decided 
that a separate entily should be formed to 
publicise attacks on judges and lawyers 
and work for the creation of international 
standards in this field. It was hoped 
that, by separating this w ork from the 
other w ork of the IC J , individual 
lawyers and bar associations would 
assist in efforts to promote the rights of 
their colleagues elsewhere in the world.

The creation of the C IJ L  was a 
natural outgrowth of Niall's concern to 
bolster mechanisms that can control the 
systematic abuse of hum an rights. 
Independent judges and lawyers are 
crucial to the promotion and protection of 
all hum an rights. Torture and detention 
w ithout trial become commonplace in 
countries where there is no effective 
access to the courts. Discrimination in 
all its forms remains present to a much 
larger degree in societies where judges 
are not able to render decisions against 
the State and where lawyers are harassed 
or persecuted for defending unpopular 
causes or where the State denies access to 
effective legal services.

18 An overview of the work undertaken as a result of the Nairobi seminar is contained in (1986) 31 IC J  
Newsletter 1. A report of the Nairobi conference including an overview of the African Charter by then 
Judge Keba Mbaye was published by the IC J  in 1986.

19 See “Commentaries: African Commission on Human and Peoples Rights" (1991) 47 IC J Review 51.



From its inception in 1978 the C IJ L  
w orked to notify colleagues of urgent 
situations, drawing on the example of 
Amnesty Internationals Urgent Action 
appeals. Initially the C IJ L  referred to 
these appeals as Circular Letters, later 
the name changed to “Alerts”. Soon 
after its birth  the C IJ L  began to publish 
its own journal which highlighted 
problems being faced in individual 
countries and included commentaries 
on global situations. In an effort to keep 
lawyers and judges informed about 
activities being undertaken in this field 
the C IJ L  Bulletin also contained infor
mation on the activities of bar associa
tions and other pertinent associations of 
lawyers. O ver the years it developed 
good working relationships with the 
International Bar Association, the 
Union of Arab Jurists, LAWASIA and 
the American Bar Association.

Because of the vital role the judiciary 
and the legal profession play in the 
promotion and protection of hum an 
rights, the C IJ L  quickly moved for the 
establishment of international stan
dards to serve as guideposts for the 
proper ordering of relations between 
the executive and legislative arms of 
government on the one hand and the 
judiciary on the other, as well as bet
ween the State and the legal profession. 
Initially these efforts were directed 
primarily at the U N  Sub-Commission 
on the Prevention of Discrimination 
and Protection of M inorities which had 
previously undertaken a study entitled 
Equality in the Administration o f Justice?®

In 1980, Mr. L. M. Smghvi was appoin
ted by the Sub-Commission as Special 
R apporteur on the Im partiality and 
Independence of the Judiciary, Ju ris ts  
and Assessors and the Independence of 
Lawyers.

In order to assist the w ork of the 
R apporteur the C IJL , in conjunction 
w ith the IC J  and the International 
Association of Penal Law, organised 
two seminars on the subject m atter of 
the Special Rapporteur's mandate. The 
first, on the independence of the judi
ciary, was held in Siracusa in M ay 
1981. This was followed in 1982 by a 
seminar on the independence of the 
legal profession. Both seminars were 
attended by a group of eminent jurists 
representing the various legal systems 
of the world. In addition, an effort was 
made to ensure geographic representa
tion. The conclusions and recommenda
tions of these seminars were published 
in the CIJL Bulletin and were also w ide
ly circulated in a  C IJL  mailing to 
lawyers and organisations of lawyers 
and judges. The conclusions and 
recommendations were also made avai
lable to the members of the Sub- 
Commission on the Prevention of 
Discrimination and Protection of 
Minorities.

W hile the w ork of the Special 
Rapporteur was continuing, the U N  
Committee on Crime Prevention had 
determined that standards relating to 
the independence of the judiciaiy and 
the legal profession were crucial to its

20 This report is described in (1973) 10 IC J  Review 573 
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work. The Committee, through the per
sonnel at the Crime Prevention Branch in 
Vienna, began looking at the possibility 
of having standards adopted through 
the mechanism of the U N  Congress on 
Crime Prevention and Control held 
every fifth year. It was decided to p ro
ceed first w ith standards concerning 
the judiciary. D uring the 7th Congress 
in 1985 there were extensive debates on 
the proposal pu t forw ard by the 
Committee on Crime Prevention. At 
the closing plenary session a text entitled 
"U N  Basic Principles on the 
Independence of the Jud ic iary” was 
adopted unanimously by the Congress; 
this text was endorsed by  the General 
Assembly later that year.21 The content of 
the Basic Principles is very similar to 
the standards adopted at Siracusa.

Immediately following the adoption 
of the Basic Principles, the C IJ L  and 
the IC J  determined that they had to be 
widely publicised and that jurists in all 
parts of the w orld should consider how 
they could be given effect in their own 
regions and countries. The Principles 
were disseminated to all organisations 
in regular contact with the C IJ L  and 
were also published in its Bulletin. 
Beginning in 1986 seminars were orga
nised in Latin America, Africa, and 
Asia. The purpose of the seminars was

to bring together judges, lawyers, 
government officials and academics to 
consider how  best to implement 
the Basic Principles at a regional and 
domestic level. The conclusions and 
recommendations of each of these semi
nars have been published by the C IJL .

At the 8th Congress, the Basic 
Principles on the Role of Lawyers were 
adopted. These also have been widely 
circulated by the C IJL  and have become 
a focus of its seminar program m e.22

Throughout his period in office 
Niall continued to give support to the 
w ork of the C IJ L  and regarded it as an 
essential component to the hum an 
rights w ork of the IC J . The C IJ L  has 
had five Directors each of whom has 
contributed to its overall success. Niall 
encouraged each of them  to develop 
new initiatives and to be creative in 
pursuing the goals of the C IJL . The 
present Director, M ona A. Rishmawi, 
has given the C IJL  a  new focus. It 
undertakes more sustained research 
and has been able to carry out a greater 
range of investigative missions. The 
breadth  of its publications has increa
sed; instead of the Bulletin the C IJL  
now publishes the Yearbook and the 
annual Attacks on Justice: The Harassment 
and Persecution of Judged and Lawyerd.

21 The U N  Basic Principles on the Independence of the Judiciary are reprinted in (1986) 37 IC J  
Review 62.

22 A compilation of the international standards as well as other important documents in this field 
have been published by the C IJL . See “The Independence of Judges and Lawyers: A Compilation 
of International Standards” (1990) 26 Cl JL  Bulletin.



The 1995 volume of Attack,4 
on Justice: The Harassment and Persecution 
of Judged and Lawyers is dedicated to 
Niall; the words of homage it contains 
are a fitting finale to this essay:

“It is his vision, integrity, strength, 
and utm ost respect for legality, 
that inspired us all. He taught us 
how to stand up in defence of 
justice.”



...Sri Lanka was among the beneficiaries of the standards 
and quality of the work of the ICJ under Mali's leadership. In 
the 1980s, there were the excellent ICJ missions and mission 
reports of Virginia Leary and Paul Sieghart, and the historical 
trial observation mission by Lord Hooson QC, when our 
own leading lawyer S. Nadesan QC, was charged in res
pect of an article he wrote for the Civil Rights Movement. 
We are happy to say that such work continued after Niall's reti
rement....

Suriya W ickremasinghe 
(CIJL Advisory Board Member, Secretary, 

Civil Rights Movement)

... Our husbands worked together for a very long time on a 
most important project which, step by step, came to frui
tion, and I know that your husband's advices were precious 
to mine....

Catherine Gautier 
[wife of Jean-Jacques Gautier w ho w orked 

w ith IMiall MacDermot on th e  European  Convention 
for th e  Prevention of Torture for m any years, 

addressing Ludmila MacDermot, 
wife of th e  late  Secretary-General of th e  ICJ]



N iall MacDermot: A Pcutdionfor Justice
ALfredo Etcheberry *

So m any affectionate recollections 
and deserved praise have been besto
wed on the memory of Niall 
M acD erm ot that I will only try  to 
convey my personal remembrances of a 
sincere friendship.

I m et Niall in 1974, in Chile, only a 
few months after the military coup that 
brought to pow er in my country a 
military dictatorship quite alien to our 
national traditions, which ruled w ith 
the utm ost harshness for too long a time 
and outrageously violated hum an rights 
and the independence of the judiciary. 
A t that time a Chilean m ember of the 
International Commission of Ju ris ts  
had just resigned and Niall discreetly 
sounded me out on my availability to 
fill the vacant post in such difficult 
circumstances. I accepted, and I never 
had cause to regret my decision in 
the ensuing years. I was not fortunate 
enough to enjoy a near contact with 
Niall for such a  long time and through 
such an intimate attachm ent as other 
friends and members of the 
Commission that have made N iall’s 
eulogies. But I had the privilege of 
having him as a guest at my home seve
ral times and to share his table and 
his engaging conversation in Geneva 
and other parts of the world during 
many years. H e always showed me a 
particular affection and I enjoyed his

continuous support to be reelected as a 
member of the Commission for the 
longest term  the Statutes allow and to 
be appointed an H onorary M em ber 
after the expiration of my active mem
bership. His conversation reflected his 
great culture and the most human 
features of his character at the same 
time: his unaffectedness, his interest for 
the people surrounding him and his 
enjoying the simple pleasures of an 
agreeable table, a lively talk and 
the m utual exchange of recollections 
and projects that have the virtue of 
making men happy.

Indeed, Niall’s personality was 
immensely attractive. I will merely 
mention those qualities that endeared 
him most to me: his gentleness, his clear 
mind, his passion for justice and his 
unflinching courage.

His courteousness was evident in his 
polite patrician dem eanour and the 
respect he invariably showed towards 
his colleagues and his subordinates. 
That was not at all inconsistent w ith the 
courage of his convictions. W hen he 
deemed it important, his voice could 
become rough and his words incisive, 
but never insulting, and always at the 
service of the noblest causes where 
there was no room for compromise.

® Alfredo E tchebeny is an Advocate, Professor of law at the University of Chile (Santiago) and 
Honorary M ember of the International Commission of Jurists.



His clear vision of the hum an race 
as only one great people made him 
project the Commission farther than 
the European boundaries and multi
plied his visits to other continents and 
his personal links w ith people of all 
nationalities. The catholicity of the 
Commission’s membership was due to a 
large extent to the efforts and persuasive 
suggestions made by Niall. D uring 
his tenure as Secretary-General the 
Commission became tru ly  internatio
nal.

His diplomatic gifts and his unim
peachable credentials in the fields of 
politics and the Bar made his relations 
with governments easy and earned him 
the trust of ordinary people. Every 
fighter for hum an rights in the whole 
world became to know for sure that 
Niall M acD erm ot was his friend and 
the Commission his ally. The high dis
tinctions that the Commission was 
awarded during Niall’s secretaryship 
were also a tribute to the man that was 
generous enough to leave his country 
and to waive a bright career at the Bar 
and the Bench in order to spread 
through the whole w orld in an indefati
gable fight, the prime of his personality.

He perceived earlier than most that 
the cultural, social and economic rights 
were no less im portant than the civil 
and political ones; that the easy access 
of the poor to the courts of justice was 
the only way to ensure that their rights 
did not become a  dead letter or a cruel

joke, and that w ithout independent 
judges and courageous lawyers those 
rights would always remain an unreal 
dream.

His perm anent concern for the 
access of poor people to justice was 
shown in the numerous meetings and 
seminars on the subject, particularly 
w ith regard to the peasants living in 
remote rural areas. I can quote as an 
example the meeting held in Bogota, 
Colombia, out of which and with the 
sponsorship of the International 
Commission of Jurists, the Andean 
Commission of Ju ris ts  was born, cur
rently in full activity and enjoying great 
prestige in the region.

His strong conviction of the im por
tance of a  tru ly  independent judiciaiy 
and of lawyers free from harassm ent 
and threats led to the creation of the 
Center for the Independence of Judges 
and Lawyers, an eager w atcher of 
the respect for the Rule of Law, of due 
process and a  free defence not hindered 
by unfair pressures or even actual 
restrictions of the lawyer's personal 
liberties.

It has been written: “We live as long 
as our dear dead live”. Niall is for us a 
beloved dead, that lives and keeps us 
alive. I am sure he is still watching us, 
supporting us and praying for us and 
for the Commission he cherished and 
served so much.



A Tribute to Niall MacDernwt
Timothy Harding *

I would like to share w ith you one 
afternoon which I spent together w ith 
Niall M acDerm ot visiting a large mental 
hospital about 30 kilometres outside the 
centre of Osaka.

This was during a mission of the 
IC J , investigating major abuses in pri
vate Japanese mental hospitals which 
had been brought to light by jurists in 
Japan . So I speak to you as a medical 
doctor. As we set off on this mission, 
not an easy one, I was confident that 
Niall would be at his best during the 
discussions in the corridors of pow er 
in Tokyo, in the M inistry of Justice  and 
the M inistry of H ealth and Welfare, the 
M inistry of Foreign Affairs and w ith 
the two Bar Associations.

Niall M acD erm ot was an enormous 
support and influence in those initial 
and final discussions. B ut w hat surpri
sed me as a doctor was how enormously 
effective and sympathetic he was 
during our visits to hospitals. Imagine 
an overcrowded mental hospital w ith 
more than 1,000 patients in a very small 
area, combining all the w orst features 
of the most overcrowded prisons with 
the w orst abuses in the world, and 
in addition, the suffering of chronic 
mental illness. Niall, together w ith our

interpreters, did not hesitate to entering 
into contact and discussing w ith the 
patients in this hospital and other 
hospitals, at great length, showing res
pect, patience and understanding and 
seeking to understand w hat had happe
ned to these persons to bring them  to a 
state of degrading treatm ent in this hos
pital.

We spent an afternoon that was to 
start at 13.30 and that was m eant to 
finish at 17.00 - bu t we left the gates of 
that hospital late that evening, well 
after 21.00. And it was thanks to N iall’s 
copious notes about his discussions 
w ith men and women in that mental 
hospital that we were able to bring to 
the attention, not only of a few jurists in 
Jap a n  who had recognised that p ro
blem but to the whole government 
establishment and health establishment 
and colleagues working in the faculties 
of medicine in Japan , the abuses that 
existed at tha t time and also to introdu
ce measures to combat these abuses. 
So as a professor of medicine and as a 
colleague in that mission, I would like 
to render homage to Niall's skill in such 
a difficult situation and the respect that he 
showed for another twin profession, 
that of medicine.

* Timothy Harding is a  Professor of Medicine (Institut de Medecine Legale, Geneva) and was a 
Member of the Mission of the International Commission of Jurists, held in April 1992, to report on 
the human rights of psychiatric patients, in Japan.



.. .He will leave a great void in the NGO community he so 
brilliantly led for more than a quarter of a century. It is 

owing to his intellectual and moral calibre that our commu
nity has been able to make its voice heard increasingly 

in various international fora. It is impossible for me to make 
a list of all his pertinent initiatives, all the reforms he mana

ged to carry through, all the benefits he managed to 
obtain for NGOs, not even to mention the prestige and the 

respect his leadership gave to the IQ ....

A bderrahm an Youssoufi (Union of Arab Lawyers)

...Niall was a towering figure in the campaign for human 
rights. His strong foundation allowed him to stand his 
ground in face of the ever-shifting winds of political 
expediency. A man of privileged upbringing and aristocratic 
bearing, he understood that the only ones who can liberate 
the poor are the poor themselves, and much of his work 
was devoted to giving them the legal tools to do so. On a per
sonal level, it was Niall and his understated style who taught 
me, more than anyone else, how to be an effective human 
rights advocate....

Reed Brody (former ICJ Executive Secretary)



Justice Michael Kirby *

Niall M acD erm ot had a family 
connection w ith Australia. In his later 
years, he was always talking about 
returning to Australia. Unfortunately, 
ill health overtook him and this ambi
tion was not fulfilled. It was left to his 
successor, Adam a Dieng, to complete 
the journey he had promised.

W hen I received, and accepted, the 
invitation to join the International 
Commission of Ju ris ts  (IC J), I took 
the advantage of an early visit to 
Geneva to meet the redoubtable 
Secretary-General of the IC J . H e gree
ted me at the airport, took me on a tour 
of Calvin’s austere city and then 
brought me to the small residential villa 
in which the IC J  was then housed. I 
remember the strong impression which 
he made on me in this first encounter. 
He was, even at tha t time, a handsome 
man with an air of authority. His hair 
was wholly grey. He had that incisive 
mind of an educated Englishman and 
the clear, precise, clipped voice that 
often goes w ith it. Yet this was not a 
post-colonial relic of a faded Empire on 
which, I was assured in my youth, the 
sun would never set. O n the contrary, 
this was an internationalist w ith a real 
commitment to the building of a global 
legal order in which the ideals of the 
United Nations would be converted 
into practical reality.

Niall M acD erm ot talked of his 
strong commitment to bringing the 
Rule of Law to disadvantaged and post
colonial people. His keenest attention 
was focused upon Africa b u t with Latin 
America not far behind. His engage
ment in Asia (where m any of the w orst 
abuses of hum an rights occur) was less 
enthusiastic. There was only so much 
that a mind could encompass and that 
the limited resources of the IC J  could 
tackle. Niall M acD erm ot was especial
ly acquainted with the terrible wrongs 
which had occurred in colonial and 
post-colonial Africa. He was keen, by 
w ork in Geneva and w ork far from 
there, to encourage the three causes of 
the IC J  bu t w ith a special African 
focus: defence of the Rule of Law, 
upholding hum an rights and safeguar- 
drng the independence of judges and 
lawyers.

To say that I was impressed by  this 
doyen of the hum an rights movement 
would be a serious under-statem ent. He 
was one of those people who are imme
diately impressive. Yet he was quiet and 
m easured in his utterances. One deri
ved that immediate conclusion that here 
was a steely will, a flexible mind, a  per
suasive and eloquent tongue and a  deep 
commitment to the causes for which the 
IC J  stood. To a very large extent, parti
cularly in Geneva where his presence

The Honourable Justice Michael Kirby AC CMG, is President of the International Commission of 
Jurists and Justice of the High Court of Australia.



was so keenly felt in the Palaid ded 
Natioru) and the United Nations agen
cies, Niall M acD erm ot became the face 
of the IC J . He was so impressive in 
mien and in presentation that, inevita
bly, some of his grace, intelligence and 
style rubbed off onto the IC J. 
Fortunate was the organisation to have, 
for so long, such a dedicated and cha
rismatic representative.

I saw Niall M acD erm ot at w ork at 
the triennial meetings of the IC J  in 
Nairobi, Kenya, and in Caracas, 
Venezuela. He w orked closely with the 
then Chairman of the IC J  Executive 
Committee (Mr. William J .  Butler). 
They obviously had a  warm, personal 
relationship; yet each was his own 
man. Each had the measure of the 
other. Each respected the office which 
the other held. W hen I was elected 
to the Executive Committee in Caracas, 
I came to know Niall M acD erm ot 
much more closely. The record of the 
organisation shows th a t there were 
some aspects of his administration of 
the IC J  of which I was critical. This 
is not said here in any w ay to diminish 
his stewardship. Perhaps the diffe
rences were cultural, perhaps genera
tional. In  many ways, Niall 
M acD erm ot represented the best of the 
British tradition in administration. As a 
child of a  legal culture which is overw
helmingly derived from that of 
England, I was all too well familiar with 
the great strengths and occasional 
weaknesses of that tradition. The 
strengths do not need to be repeated. 
There is no doubt that the Anglo- 
American dominance of the w orld in 
the immediate aftermath of the Second 
W orld W ar had a profound effect on 
the post-W orld W ar II endeavour to 
defend the causes for which the IC^J

was founded. The language of the 
Universal Declaration o f Human Righld and 
the International B ill o f Rig btd is specially 
familiar to lawyers of the common law 
tradition. To a very great extent these 
instrum ents are w ritten in a language 
w ith which Niall M acDerm ot, one of 
H er M ajesty's Counsel learned in the 
law and I, were well familiar.

Yet, a  weakness of public adminis
tration in the United Kingdom remains, 
in my opinion, its embrace of the high 
ideal of service by an elite and its disin
clination to accept the value of transpa
rency and involvement of others. In his 
closing year, I m ust often have irritated 
Niall M acD erm ot because of my repea
ted  calls for a more transparent admi
nistration for the IC J  in Geneva and 
involvement of the national sections 
and affiliated organisations, far away. I 
had voiced these opinions at Nairobi. I 
repeated them at Caracas. Perhaps 
because some members (and certainly 
many in the sections and affiliated orga
nisations) supported my ideas of grea
ter transparency, I was elected to the 
Executive Committee. But Niall 
M acD erm ot remained an adm inistrator 
of the old school. In this respect, he was 
entirely true to himself and to his 
beliefs. He did not really see great utili
ty  in publicising the financial records of 
the IC J , even when these might disclose 
the predicam ent for which the organi
sation needed assistance from Nation 
States, donors and sections and affilia
ted organisations. In my conversations 
w ith Niall M acDerm ot, I often gained 
the impression that he regarded the 
sections and affiliated organisations 
as bodies from whom unquestioned 
loyalty was expected for the decisions 
made in Geneva. The energetic activi
ties of the Australian Section often



stepped on his toes. They occasioned 
strongly expressed protests to the 
Section voiced through me. N ot a few 
of these protests were justified. Niall 
M acD erm ot was a  staunch defender of 
the prerogatives of the Secretariat of 
the IC J  in Geneva and of the 
Commission. As for closely involving 
the sections and affiliated organisations, 
he was less enthusiastic. Doubtless 
some of his reservations derived from 
the limited resources of the IC J  and the 
difficulty of maintaining daily contact 
with so m any far-flung bodies associa
ted w ith its international mission.

O n one of my journeys to Geneva 
when I was serving as a m ember of the 
Executive Committee, he took me 
apart. H e told me candidly, of his 
anxiety about his failing memory. H e 
was then, of course, of a  great age. But I 
had noticed no significant instance of 
lack of mental acuity on his part. That 
remarkable instrument, his brain, still 
seemed to me to w ork w ith its establi
shed skill. Yet Niall M acD erm ot was 
coming to the view that he could not 
discharge his duties to the high stan
dards which he had set for himself. It 
was his ultimate gift to the IC J  that he 
recognised this and insisted that the 
Commission find a successor. How 
many distinguished, senior executives 
of his calibre w ould have taken that 
step? I am convinced that it was taken 
out of self-respect bu t also out of his 
great devotion to the IC J  which had 
become the wellspring of his professional 
life.

As governors are w ont to do, the 
Executive Committee of the IC J  was a 
little slow and unsure in the steps to be 
taken to find a  successor to Niall

M acDerm ot. He continued to serve 
w ith distinction and with only rare ins
tances of loss of total command. He 
remained a  most congenial host when 
the Executive Committee m et in 
Geneva. W hen, as is inevitable and 
healthy, differences sometimes arose in 
the Executive Committee, he rode them 
out, remembering that his service was 
to the Commission and not to the tran
sient personalities who sat around its 
table. In this, as in all things, he was a 
true professional. But he maintained his 
insistence that his time had come to 
depart and that we should get on with 
the job of finding his successor. 
Eventually that choice fell to Adama 
Dieng who was the first head of a  major 
hum an rights organisation to be chosen 
from a developing country. He calls it 
the South bu t as someone from the real 
South, I prefer the old description. 
O ther hum an rights organisations have 
followed. But the IC J, with Niall 
M acD erm ot at the table, made the 
choice of an internal candidate whom, 
in m any ways, Niall M acD erm ot had 
groomed for the position. He never 
overstepped the m ark or pressed for the 
selection. To the very end, he was the 
model of propriety.

W hen Niall M acD erm ot retired, 
there were dinners and speeches of 
the appropriate kind. I gathered the 
distinct impression that he found all 
of this burdensome. He was not the 
kind of man to like praise. In fact, he 
resisted humbug in all of its forms. He 
was a no-nonsense man who sought to 
make his contribution and then to 
depart w ith the same grace and respon
sibility that he had exhibited th rou
ghout his service.



The Commission prom ptly elected 
Niall M acD erm ot to an exceptional 
position as one of its M embers. He 
attended the Triennial M eeting in 
Cartigny, Switzerland, in this capacity. 
He showed loyalty to his old friends. 
But he was not about to damage the 
high reputation he had gained amongst all 
M embers of the Commission. N or was 
he about to divert the spotlight from his 
successor in whose achievements he 
took obvious pride.

I wrote to the Lord Chancellor of 
the United Kingdom suggesting that if 
any Englishman abroad deserved the 
honour of knighthood, it was Niall 
M acDerm ot. Instead, by the mystery of 
such things, he was prom oted to be a 
Commander of the O rder of the British 
Empire. He had previously been awarded 
a lower rank in that Order. By the time 
his post-retirem ent honour came, the 
British Empire had disappeared. There 
was something of an irony that this 
champion of newly independent coun
tries, of every tradition and tongue, 
should be honoured by his own land in 
the way he was. H e deserved more; 
although he never asked for nor sought it. 
But the real memorials to Niall 
M acD erm ot can be found throughout 
the w orld where the cause of the IC J  is 
still championed. They can be found in 
the normative development of human 
rights. They can be found in the corri
dors of the United Nations Offices in 
Geneva and N ew  York. They can be 
found in the initiatives in the develo
ping world, particularly in Africa, to 
spread principles of hum an rights and 
the Rule of Law and to develop the 
legal profession and paralegals so as to 
uphold the Rule of Law in practical

ways. They can be found in the high 
tradition of professionalism which still 
m arks the w ork of the IC J . They can 
be found in the ongoing commitment of 
the IC J  to the interconnection between 
civil and political rights (on the one 
hand) and economic and social rights 
(on the other). This was an intercon
nection which Niall M acD erm ot and 
William J .  Butler rightly emphasised 
during the long period that they served 
together at the helm of the IC J.

W hen the history of the human 
rights movement of the 20th Century is 
written, and historians trace the extra
ordinary development of international 
law and practical initiatives that began 
in the high ideals of the League of 
Nations, were seemingly dashed m war, 
Holocaust and nuclear explosions but 
rose again, phoenix-like in the United 
Nations, after 1945, the part of Niall 
M acD erm ot will be properly honoured. 
For a long time he and the IC J  were 
indistinguishable. In the end, his contri
bution was to leave the organisation a 
stronger, more principled and more 
professional place than he found it.

Now, new ideals and approaches are 
being adopted by the IC J . That is the 
way it should be and the w ay Niall 
M acD erm ot w ould have expected. 
Those who have come after will neces
sarily leave their mark. But so long and 
distinguished was Niall M acD erm ot’s 
service that his m ark on the IC J  is 
indelible. It was a mighty contribution 
to hum an rrghts, the Rule of Law and 
the independence of judges and 
lawyers. Hrs tall, distinguished graceful 
physical presence is no more. But his 
spirit is w ith us. And his w ork goes on.



A Personal Tribute *
Norman S. Mardh **

It is a great privilege for a  former 
Secretary-General of the International 
Commission of Ju ris ts  to pay a tribute 
to one of his successors, the late Niall 
M acDerm ot, who died in Geneva in his 
eightieth year on 22 February 1996. I 
am perhaps in a  good position to assess 
the magnitude of his achievement. 
Niall M acD erm ot was Secretary- 
General from 1970 to 1990, and in 
these tw enty years, following and deve
loping the w ork of his predecessor, 
Sean M acBride, broadened the objec
tives and w idened the range of the 
Commission far beyond the expecta
tions of the organisation’s original 
founders.

O n coming to the International 
Commission of Jurists, Niall left 
behind a career in which he had already 
won distinction as an Intelligence offi
cer in W orld W ar II, and afterwards at 
the English Bar as a Q ueen’s Counsel 
with formidable powers of advocacy. 
From 1957 to 1962 and from 1962 to 
1970, he was a  M em ber of Parliament, 
and in the Labour Administration of 
Harold Wilson held office as Financial 
Secretary to the Treasury from 1964 
to 1967, and from 1967 to 1968 as 
M inister of State for Planning and 
Land. It was as Secretary-General of

the International Commission of 
Ju ris ts  in Geneva, however, and in 
meetings and missions all over the 
w orld to which he tirelessly travelled 
that his great gifts of intelligence, per
suasive eloquence and diplomatic style 
were most strikingly demonstrated. It is 
possible that as a  promising Labour 
politician of the 1950s and 1960s, who 
did not altogether fulfil the expectations 
aroused by his initial posting to the 
prestigious post of Financial Secretary 
to the Treasury, he may be overlooked 
by English political historians; b u t as a 
w orld champion of hum an rights he 
deserves a lasting fame.

The fundam ental difference bet
ween the International Commission of 
Ju ris ts  w hen I came to the Commission 
in 1956 and as it is known today is that it 
then conceived of the Rule of Law as a 
concept involving formal legality and a 
correct procedure which was the spe
cial concern of lawyers in their different 
countries. So far as they went, these 
were legitimate goals and involved a 
shrewd judgm ent in technique in that 
lawyers m many countries of varying 
character exercised, and still wield, 
considerable influence in their respective 
societies. W hat has happened since 
then, and mostly under the guidance of

* An expanded version of an address at the Memorial Meeting for Niall M acDermot held in the 
PalaLsdej Nation*), Geneva, on 17 April 1996.

** Norman S. M arsh is an Honorary M ember of the international Commission of Jurists (United 
Kingdom), and former IC J  Secretaiy-General, 1956-1958.



Sean M acBride, and in an even greater 
degree under Niall M acDerm ot, has 
been a  readjustm ent of aims, which 
were at first chiefly concerned with 
pointing out the failures to observe the 
Rule of Law in totalitarian countries, 
to an active concern w ith hum an rights 
generally, including economic and 
social rights.

William J .  Butler, who was 
Chairman of the Executive Committee 
of the Commission for the greater part 
of Niall M acD erm ot’s term  of office 
and in a  good position to appreciate his 
achievements in the field of Hum an 
Rights, in an address prepared for a 
M emorial M eeting for Niall at the 
Palais des Nations in Geneva on 17 
April 1996, has especially emphasised 
his splendid record as a champion of 
hum an rights conceived in a broad 
sense, w ith the Rule of Law in its p ro
cedural meaning treated only as a 
means to the w ider objective, albeit an 
essential one. Mr. Butler referred in 
particular to Niall's encouragement of 
movements fostering regional Charters 
of Hum an Rights, such as the C harter 
for Africa, and his concern for and 
personal visits to m any areas where

H um an Rights are at risk, such as the 
M iddle East and Latin America. 
Among the many tributes to Niall 
M acD erm ot at the M emorial M eeting I 
also found particularly moving Adama 
Dieng’s account of Niall M acD erm ot’s 
visit to the present Secretary-G eneral’s 
native Senegal, and his discussion with 
villagers about the need of legal ser
vices for the rural poor.

But perhaps the side of Niall 
M acD erm ot’s w ork which will be least 
known by the general public, bu t which 
will be highly regarded by anyone who 
has been responsible for raising the 
funds for the institution which he or she 
serves or served, is the support which 
he succeeded in obtaining from govern
ments and institutions w hen the 
sources on which the Commission had 
formerly draw n were revealed and jud
ged unacceptable. It also showed w hat 
a high level respect and confidence he 
enjoyed. It would be good if as a m ark of 
respect for Niall M acD erm ot’s life and 
w ork a Memorial Fund could be esta
blished to support one or more of the 
objectives of the International 
Commission of Ju ris ts  which he had 
particularly at heart.



Me Frango id -Xavier Mbouyom *

Niall M acD erm ot is no more. W ith 
so many prom inent hum an rights acti
vists around the w orld as his friends, at 
this moment in time, when writing 
these lines of remembrance, I find 
myself suddenly filled w ith fear.

H ow  can I in a few sentences recall, 
even summarily, all the great moments 
of such a  rich life, and shed all the 
necessary light on his tireless struggle 
for the Rule of Law and his endless 
activities to serve justice, the mentally 
handicapped and the countless victims 
of inhum an and degrading treatm ents?

I was lucky enough to meet him 
for the first time in 1977, immediately 
after his official audience w ith the 
H ead of State of Cameroon, President 
Ahmadou Ahidjo. He was part of 
a delegation of the International 
Commission of Ju ris ts  (IC J) on mis
sion to Cameroon. The M inister of 
Justice of Cameroon, who had been 
present at the audience, told me on the 
telephone about Niall M acD erm ot’s 
wish to pay a visit of courtesy to our 
Supreme C ourt and dem anded that I 
give him the best of welcomes.

His visit honoured me. O ur discus
sions were most warm  and friendly 
and concerned as much our draft 
Penal Code, the Rule of Law in a one

party  State and the independence 
of judges, as the appreciation by 
our peoples of the adm inistration of 
justice. Encouraged by my answers, 
Niall M acD erm ot suggested the esta
blishment of an Om buds-type institu
tion which is considered in some coun
tries as the best mechanism to protect 
citizens against abuses of pow er com
m itted by the administration. I recall a 
statement he made then:

"In advanced democracies such 
as Sweden or France, the 
Om budsm an has been instituted 
because, more often than  not, the 
citizen who complains about the 
administration, is convinced that 
the decision that has been taken 
against him is unjustified; bu t he 
lacks official recognition that he 
has been the victim of an arbitra
ry  and inadequate decision. If the 
feeling of injustice continues, and 
if the citizen has no one to 
contact in this case, the gap bet
ween the authorities and the 
administered, between the States 
and citizens, can only deepen and 
result in the harbouring of 
resentm ent against governments 
to the detrim ent of progress and 
the development of society. 
Moreover, that feeling of injusti
ce m ust be all the more felt in the

* M e Frangois-Xavier Mbouyom, Advocate, is an Honorary M ember of the International 
Commission of Jurists from Cameroon.



case of a citizen from a country 
such as yours, w here access to 
justice is far from easy for a large 
p art of the population. This insti
tution would in such cases be 
particularly useful in allowing 
the examination of injustices 
which are inflicted upon citizens 
by all types of State organs, ins
tead of leaving the aggrieved citi
zens to fall deeper into frustra
tion and resentm ent against the 
ruling party  and the govern
m ent.”
These discussions, which lasted 

more than two hours, gave of Niall 
M acD erm ot the image of a generous 
man with an open m ind whose capacity 
and enthusiasm to sow constructive 
ideas compelled admiration.

U nder his leadership, the 
International Commission of Jurists, 
after having patiently and courageously 
contributed to the adoption by  the 
M em ber States of the Organisation of 
African States of an African C harter on

H um an and Peoples’ Rights - whose 
specifically African approach is likely to 
encourage further action destined to 
protect and prom ote hum an rights on 
our continent - is now undertaking to 
encourage the elaboration of other ins
trum ents which are likely to ameliorate 
the C harter’s effectiveness. This is, for 
instance, the case for the projected 
additional protocol to the African 
C harter on Hum an and Peoples’ Rights 
which has been recently submitted for 
consideration by the States at the next 
session of the Conference of Heads of 
States and Governments to be held in 
H arare (Zimbabwe) in Ju ly  1997.

Niall M acD erm ot never lost hope to 
see the Rule of Law flourish in Africa 
one day. He can "rest in peace”, he can be 
assured that his w ork will not be in 
vain.

His faithful companion, Ludmila, 
who has been totally devoted to him 
may find solace in the unanimous 
regrets he leaves behind him.



Fali S. Nariman *

D uring the 1940s w hen Sir Jo h n  
Latham presided over the H igh Court 
of Australia, it resolved m any vexed 
problems of inter-State trade: the
“Commerce Clause” of the Australian 
Constitution was invoked so frequently 
that w hen he retired (in 1951) Chief 
Justice Latham lamented: "when I die 
you will find S.92 engraved on my 
heart.” Niall did not say anything so 
dramatic or rhetorical. H e was a  quiet 
soft-spoken person, not given to hyper
bole. But all who had closely w orked 
w ith him knew  that (next only to his 
wife) the IC J  was closest to his heart. 
He lived, breathed and talked about - 
and only about - the IC J .

W hilst delving into old files I recent
ly came across some manifestations of 
his character which I would like to 
share w ith readers of this publication.

W hen a strong-willed person guides 
the destiny of an organisation for as 
long as Niall did, there are occasions 
when people around him begin to feel 
that he has arrogated almost all func
tions of that organisation to himself. So it 
appeared to a few in the second half of 
the 1980s.

I remember one such occasion in 
M arch 1986 w hen he was already

Secretary-General for more than  15 
years. One of our colleagues on the IC J  
Executive Committee criticised him 
about doing everything on his own. 
Niall refuted this criticism. H e was a 
fighter. He w ouldn’t take anything 
lying down. His w ritten response (I still 
have it w ith me m my fries) was:

“I do, however, wish to ask in all 
sincerity why you think that I am 
not willing to delegate? I am not 
sure w hether you mean delegate 
to other members of the staff, or 
delegate to national sections.

If the former, on w hat do you 
base the allegation? I have had to 
take on and train  many young 
people in our work. W hen they 
are capable of handling things on 
their own I am only too glad to 
let them. For example, our recent 
mission to Sudan was organised 
entirely by Tina Dolgopol, inclu
ding the raising of funds. I leave to 
her entirely the contents of the 
C IJL  Bulletin.

If you mean delegate to national 
sections in the way you suggest 
in your paper, may I ask w hy you 
never pu t forward this sugges
tion before? W hy did you wait

Fali S. Nariman, Advocate, former Solicitor-General of India, Chairman of the Executive 
Committee of the International Commission of Jurists.



until the last day of your 15 year 
membership? Instead you seek 
to blame me for having preven
ted something, which no-one has 
proposed.”
Generally polite and urbane, he 

could be caustic and fierce w hen anyone 
criticised him about his handling of the 
IC J  - an institution he loved nurtured  
and cherished for m any long years.

In the late 1980s there was also criti
cism that too much priority  was given 
to Third W orld countries in the p ro 
grammes of the IC J  - despite the fact 
that the only effective national sections 
were located in Europe, in N orth 
America, in Australia and in New 
Zealand. Niall's response was typical of 
the man. It showed that though he 
belonged to the F irst W orld, his enthu
siasm was always for the Third:

“I get the impression that you 
disagree with the priority given 
to Third W orld countries, and 
you suggest that the priorities are 
determined by me. This is not so.
All our activities are decided at 
meetings of the Commission or of 
the Executive Committee. I  inheri
ted thui policy o f giving priority to the 
Third World. I  did not invent it.

Naturally, many of the proposals 
for action come from the 
Secretary-General, as has always 
been the case. T hat is w hat he is 
paid to do, but the decision is the 
Committee’s or the Commission’s 
not his. By no means are all my 
suggestions accepted, nor do all 
the proposals come from me. On 
w hat do you base your assertion

that w hat is done depends on the 
priorities of one person’?”
And then, stung by some undeser

ved comments about fund-raising, Niall 
wrote:

“Unfortunately I now have a lot 
of experience of fund-raising. 
O ur two main sources are 
governments and foundations. 
Both of them are deeply interes
ted in our hum an rights w ork in 
the Third World, and that is why 
they give us the support they 
do.”

In his comment circulated to the 
IC J  Executive Committee M embers in 
1986 he explained w hy Third W orld 
Issues were highlighted:

“The focus on Third W orld 
issues has been the policy of the 
IC J  for the last 30 years. The 
suggestion that the focus on 
Third W orld issues may be 
damaging to the credibility of the 
IC J  'in those areas of the world 
where it is most active’, presum a
bly means where its national 
sections are most active. But 
national sections, though affilia
ted  to the IC J , are separate and 
quite independent of the IC J . It 
is the Commission M em bers and 
the Executive Committee not the 
national sections who determine 
its policy. Activities of the natio
nal sections are not activities of 
the IC J.
The im portant grants we receive 
from governments of W estern 
Europe, N orth  America,



Australia and N ew  Zealand do 
not support the suggestion that 
our Third W orld focus is ‘dam a
ging’ to the credit to the IC J  in 
these countries. Rather, it is more 
likely to be due to that focus that 
these governments support us. 
Lack of greater coverage of 
Eastern Europe, Arab and other 
Islamic countries and China is 
due to lack of access and lack of 
specialised staff. W e do, howe
ver, include articles on these 
countries in the Review w hen we 
have some relevant information.
We organised a Seminar in 
Kuwait on Hum an Rights in 
Islam; we have had seminars in 
W arsaw and Moscow; we have 
affiliated organisations in Tunis 
and W est Bank; two years ago 
we sent a mission to Egypt and 
most recently to Sudan. We have 
made a num ber of approaches to 
China, but they are still smarting 
under our report on Tibet, alle
ging genocide which helped to 
keep their government out of the 
UN. We have made many appli
cations to send observers to trials 
in Poland but, like all the Eastern 
European countries, they will not 
give us access. We have taken 
this up repeatedly w ith the
USSR."

He received several awards and 
prizes on behalf of IC J  - particularly 
the European Hum an Rights Prize, 
the Erasm us Prize and the W ateler 
Peace Prize. In  the Secretary-General's 
Report on Activities to the Nairobi 
Commission M eeting (December 1985) 
he could not repress his undiluted plea
sure :

"Finally, we were surprised, 
pleased and honoured to be 
awarded the W ateler Peace Prize 
for 1984. Surprised, since w ith all 
our other activities, we have not 
been able to devote our time and 
energies to the peace movement. 
Pleaded, because it is a recognition 
of the interrelationship between 
peace and human rights. All acts of 
aggression are a  violation of law, 
hum an rights are always grossly 
abused in arm ed conflicts, and 
violations of rights can be a cause 
of arm ed conflicts. Honoured, 
because this prize is awarded 
annually by the Board of 
Trustees of the Peace Palace in 
The Hague. O ne year it is given 
to a D utch citizen and in alterna
te years to an international indi
vidual or organisation. We found 
ourselves in distinguished com
pany in receiving the aw ard.”

But the acme of distinction for him 
was the aw ard to the IC J  of the 
Erasm us Prize for 1989. H e was deligh
ted - simply delighted - not only because 
it was a srgnal honour to receive a prize 
bearing the name of Erasmus, the grea
test hum anist of the Renaissance, but 
because of the grounds for granting it. 
The citation said:

“...because the IC J  does its 
utmost to foster the independence 
of the judiciary and the legal p ro 
fession throughout the world;
.. .because the IC J  is unrelenting 
in its efforts to support national 
networks of jurists in order to 
defend and strengthen the ‘Rule 
of Law';



...because the IC J , notably in 
the Third World, provides know
ledge and resources, through 
training and education to people 
and organisations defending the 
rights of the poor and deprived, 
thus enabling them  to act more 
effectively;

...because the IC J  plays an 
im portant role in drafting and 
elaborating texts of international 
treaties in the field of human 
rights and makes a point of 
supervising enforcement of exis
ting treaties;
.. .because the IC J  contributes to 
promoting and protecting human 
rights where these are in grave 
jeopardy through the delegation 
of research missions and publica
tion of findings;
...because the quality and the 
objectivity of the IC J  is beyond 
all doubt, so that the IC J  has 
proved itself a  w orthy represen
tative of the Erasm us tradition.”
This recital of the manifold activities 

of the IC J  was also a  recognition of the 
significant contribution of the IC J  
Secretary-General himself - it was he 
who was a w orthy representative of the 
Erasm us tradition. I t is wonderful to 
behold in the “Premium Erasium ” the 
photographs of Niall w hen being 
congratulated by Prince Bernhard and 
w hen delivering his Acceptance Speech
- child-like ecstasy is w ritten all-over his 
smiling countenance!

was also a man of compassion. 
Although the IC J  had not taken a defi
nitive stand on the abolition of the 
death penalty, w hen an execution was 
imminent Niall was not found wanting 
in hum an qualities and gave vent to his 
feelings. W hen those convicted of the 
conspiracy to assassinate Prime 
M inister Indira Gandhi were to be han
ged he sent the following message to 
the President of India on 4 Jan u ary  
1989:

“O n behalf of the International 
Commission of Ju rists, I am w ri
ting to urge a  reprieve for 
Satwant Singh and Kehar Singh, 
condemned to death in connec
tion with the m urder of Mrs. 
Gandhi.

I enclose a docum ent which has 
been sent to us summarising the 
evidence at the trial and com
menting upon the doubts raised 
by this evidence.
In our respectful submission, the 
uncertainties and inadequacies of 
the evidence referred to indicate 
the dangers of subjecting these 
men to the irremediable sentence 
of death.

Irrespective of the legal issues, 
we earnestly urge Your 
Excellency to exercise clemency 
in these cases. There is a saying 
in the country of my birth, the 
Republic of Ireland, that “Grass 
never grows beneath the gal
lows”.

Niall M acD erm ot was not only a As Commission M em ber for India 
firm upholder of the Rule of Law; he I delivered this message with my perso-



nal endorsem ent to President 
Venkataraman. H e asked his Council of 
M inisters to advise him.

U nder our Constitution the 
President is a constitutional functiona
ry. Even w hen exercising his prerogati
ve pow er of pardon or reprieve he can 
only act under the advice of his Council 
of Ministers: not on his own. And in 
accordance w ith the advice given, the 
President of India rejected our mercy- 
plea, along w ith the mercy petitions of 
others.

But having once written, Niall 
would not remain quiet. He w rote again
— the next day — (on 5 Jan u a ry  1989) :

“Your Excellency,
The International Commission 
of Ju ris ts  is profoundly 
disturbed by the rejection of 
pleas for mercy for Kehar Singh 
which has caused deep concern 
amongst the Ju ris ts  throughout 
the world.
As appears from the judgment, 
the only substantial evidence on 
which his conviction was based 
was that he had talks with Beant 
Singh on various occasions but 
there was no evidence as to the 
contents to those talks.
We beseech you to exercrse your 
right and pow er to have regard 
to the merits of the case in order to 
prevent w hat might be a terrible 
error of justice.”
Again, the response was negative - 

Kehar Singh was hanged.

That such messages would annoy 
Prime M inister Rajiv Gandhi or make 
him think the poorer of the IC J  did not 
deter M acDerm ot. He said w hat was 
required to be said - on this occasion, as 
on every other. Firmly and with convic
tion.

Niall M acD erm ot and the IC J  
were, for tw enty long and eventful 
years, p art of each other. Unlike 
most people who have been for so long 
in a  position of power and prestige, 
Niall knew when it was time to  go, 
because he believed that, in the end, 
institutions are more im portant than 
individuals. In 1990, at one of the 
Executive Committee meetings of the 
IC J  he announced that we m ust find a 
successor for his office in the following 
year. His decision was final. He would 
continue only until we found his 
successor.

H e had brought the IC J  to great 
heights of glory, and was responsible 
for its manifold achievements. But he 
was conscious of hum an frailty - the 
IC J  had to go on w ithout him since he 
could no longer effectively guide its 
programme of activities w ith  the same 
intensity. And so it was that he and 
the IC J  were parted. It was (and 
remains) a m atter of great personal 
regret to me that on his retirem ent we 
could not accede to his wish, to accom
modate him as an H onorary M em ber of 
the Executive Committee. O ur statutes 
did not perm it this.

During his stewardship of the IC J, 
the Commission had seen many vicissi
tudes which by dint of hard  w ork and 
dedication he had overcome. H e had 
also experienced the thrills and



trium phs of success, w hich he shared 
w ith us.

It could be said, about Niall as was 
said of one of the saints of old: He had 
fought a good fight, he had finished the 
course, and he had always kept the 
Faith. W hether at w ork or in retire
ment, Niall M acDerm ot's abiding faith 
was in the Rule of Law. It is of some 
comfort to us that it was and still is the 
principal objective of the institution he 
so cherished.

Niall M acD erm ot was born in 1916. 
W hen he died on 22 February 1996, I 
was reminded of that moving stanza in 
Laurence B inyons celebrated war- 
poem - "For the Fallen”:

“They shall grow not old, as we 
that are left grow  old:
Age shall not w eary them nor the 
years condemn,
At the going down of the sun and
in the morning
W e will remember them .”
Hum an memory is fickle and short - 

far too short. And we hope that this 
commemorative volume of the Review 
will help preserve for posterity some 
scraps of memory about a  man so uni
versally respected and admired. And 
whom we in the IC J  loved.

Yes, at the going down of the sun 
and in the morning, we will remember 
him.



The R t Hon Lord Justice Otton 0

W hen a young barrister in England 
passes all his qualifying examinations, 
he embarks upon the most exciting 
part of his career. H e becomes a pupil 
to an experienced barrister for twelve 
months. The barrister has only one 
pupil at a  time. M aster and pupil: it is a 
unique relationship and an extremely 
close one. The pupil shares the m asters 
room and, metaphorically at least, he 
worships at his feet; he reads his cases, he 
learns how to write opinions, how to 
draft abstruse legal documents. But 
most im portant of all the pupil sits 
behind him in C ourt and learns the 
skills and the art of advocacy. The pupil 
is privy to the m aster’s innerm ost 
thoughts about a case; they share the 
joys of victory and the sorrows of 
defeat. I had the great privilege to be 
Niall M acD erm ot’s pupil.

Niall M acD erm ot was born  in 
Dublin into a patrician and ancient 
Irish family. His father, Henry, was 
a distinguished Irish lawyer, practising 
at the Irish Bar in Dublin. H e was not 
educated in Ireland but at a famous 
public school in England, Rugby, 
where the game of rugby football was 
invented. H e read m odern languages 
at Cambridge and w ent on to Balliol 
College, Oxford, where he read law.

He was at the threshold, even then, of 
a glittering career. W ar was declared.

He was commissioned into the 
Intelligence Corps and rose rapidly to 
the rank  of Lieutenant-Colonel at the 
age of 26. General M ontgom ery picked 
him out and made him his Intelligence 
Staff Officer at 21 Army Group HQ. 
As the w ar came to an end, he was 
given the task of tracking down top 
Nazi criminals. A record of his incisive 
interrogations is in the archives of 
W hitehall. It is a masterpiece of its kind 
and was achieved w ithout a vestige of 
torture (which he abhorred) b u t by 
intellectual challenge alone.

H e was a most gifted and accompli
shed advocate. H e had a commanding 
presence, handsome looks, a supple 
voice and a patrician bu t courteous 
manner. H e was outstanding in cross- 
examination, which in the Common 
Law jurisdiction is one of the most 
prized skills, not always appreciated 
in Civil Code countries. I t is our means 
of eliciting the tru th . H e was a first 
class lawyer w ith a quick, objective and 
analytical mind. H e was an excellent 
pupil-master. He taught by example 
the value of preparation, the skill of 
argument, and the art of how to carry 
a Court rather than confront it.

Throughout this period he took a 
deep interest in English politics. He 
was a member of the Labour Party, 
which was a different type of party

* The R t Hon Lord Justice Otton is Judge at the Court of Appeal, England.



from the one which we now witness 
in England today. H e would have 
approved of N ew  Labour. In  1957 he 
stood in his first by-election in 
London; he won it against all the odds. 
His talents immediately attracted atten
tion and he was soon prom inent and 
effective in debate. He lost his seat a 
few years later w ith the swing of the 
nation bu t he was fortunate enough to 
obtain another constituency which was 
much safer. He enjoyed immensely his 
early days in the House of Commons. 
He savoured the cut and th rust of deba
te, he enjoyed the tru st and camarade
rie of colleagues of all political persua
sions. He delighted in the polemics of 
politics.

W hen Labour won the 1964 election 
he was chosen by Jam es Callaghan to 
be his Financial Secretary at the 
Treasury, one of the most prestigious 
junior ministerial jobs in our political 
system. His intellect and industry 
quickly established his reputation as 
one of the ascending stars of the Wilson 
Government.

He left the House of Commons and 
returned to the English Bar and was 
soon in demand for im portant cases. 
If  he had stayed at the Bar he would 
undoubtedly have been appointed a 
High Court Judge, the pinnacle of an 
English barrister’s achievements. The 
reason he was not was because during 
his last case, when I was sitting behind 
him as his junior counsel, the news 
came through that he had been appointed 
Secretary-General to  the International 
Commission of Jurists. H e was over
joyed. He had confided to me that it 
was the only office that he desired as 
the pinnacle of his career. I am not w or

thy  to assess his contribution to hum an 
rights bu t they are recorded by others 
more qualified to do so. Suffice it to say 
tha t I believe that if Niall M acD erm ot 
had not had a career in the Common 
Law of England, w ith its regard for the 
Rule of Law, and if he had not had a 
political career, from which he derived 
his particular skills of diplomacy and 
judgment, he would not have been as 
distinguished a Secretary-General as he 
undoubtedly was.

His achievements in Geneva did not 
go unnoticed in England. In 1991 H er 
M ajesty the Queen conferred upon him 
the rare honour of Commander of the 
British Empire.

W hat were those qualities that inspi
re me to speak so affectionately of him? 
H e had a  w arm  personality with a 
sophisticated sense of humour. He 
was marvellous company, an excellent 
raconteur and conversationalist. W hen 
he and I were together, laughter was 
seldom far away. H e had a  cultivated 
and rich mind. A visit to an art gallery 
w ith him was an education in itself. 
H e had a knowledge and an insight 
into the artist’s skills that were quite 
uncanny, and he was able to im part and 
instil that enthusiasm into me which 
survives to this day.

He was a considerable gourmet, but 
being an Irishman, he had his own 
taste; as an Englishman, I had to learn 
w hat it was. A  dozen oysters and a pint 
of Irish Guinness stout was for him the 
elixir of life and I was expected to 
share. But the night th a t we heard he 
was to come to Geneva, it was cham
pagne and oysters.



Throughout our friendship he 
encouraged me, and took great pride in 
my achievements. In  his last days, it 
was very sad that he was so afflicted 
but I believe, and I th ink his companion 
Ludmila believes with me, that one of 
the last appreciations that he had was 
the fact tha t I had been appointed to 
the C ourt of Appeal. I like to think that 
it gave him a great sense of pride.

W hen an Irishman wishes to pay 
the highest compliment to another 
Irishman, he calls him a “lovely” man. 
W hen an Englishman wishes to pay a 
gentleman the highest compliment, 
he uses a word from Shakespeare: a 
“compleat” man. Niall M acD erm ot was 
unique; he was a lovely and compleat 
man. As Shakespeare said: “You and I 
will ne'er see his like again.”



...Niall was an exceptional colleague whose advice and 
intellectual honesty was a constant inspiration. So much of my 
work was linked with the IG  and his personal interest in the 
cause of refugees will never be forgotten....

Prince Sadruddin Aga Khan 
(Former UN High Commissioner for Refugees, 

p resent President of th e  Fondation de Bellerive)

.. .This is a great loss to the human rights community in 
general and the IQ family in particular. Our only consola

tion is that he laid a solid foundation for human rights work 
to which he rendered invaluable service over several gene

rations....
Kofi Kumado

(Member of th e  Executive Committee of th e  ICJ)

.. .Subsequently he kept in touch with me during these diffi
cult years and did a great deal for the protection of human 
rights in Sri Lanka. Again in the 1980s when our judiciary 
was under attack he took up our cause in Geneva. All of us 
in Sri Lanka who are committed to Human Rights 
Movements mourn his loss...

Desmond Fernando (Vice-President of th e  ICJ,
form er President 

of th e  International Bar Association)



Leadership in the International Human Rights Movement: 
N iall MacDermot

Bertrand G. Ramcharan ®

In each epoch, the international 
human rights movement needs its lea
ders to provide vision, orientation and 
strategies of action. Niall M acD erm ot 
takes his place in the hall of fame of lea
ders of the international hum an rights 
movement in the second half of the 
twentieth century.

I came to know Niall shortly after I 
joined the hum an rights programm e of 
the United Nations in 1974. It was a 
time in which the hum an rights move
ment was looking towards the entry 
into force of the Covenants, was grap
pling w ith how to defend the internatio
nal hum an rights norms in the face of 
serious violations of hum an rights, was 
searching for ways and means to move 
forward w ith the implementation of 
economic, social and cultural rights, 
and needed to bring international 
human rights norms to bear positively 
upon the daily lives of hum an beings in 
different parts of the globe. Niall 
M acDerm ot would play a p art in each 
of these quests of the international 
human rights movement.

Niall brought to bear upon his w ork 
as Secretary-General of the 
International Commission of Ju ris ts

diverse experiences as a  Barrister, a 
member of Parliament, a M inister and a 
Judge. H e combined simplicity of 
approach w ith depth of understanding 
and strength of conviction. W hen he 
took a position on an issue, he always 
commanded authority. As a  leading 
member of the N G O  Committee on 
Hum an Rights in Geneva, his first 
contribution was to shape the orienta
tion of the Committee and to bring it 
into partnership w ith the United 
Nations. The concept of partnership 
would characterise his association with 
the United Nations hum an rights p ro
gramme throughout.

W hile defending the Rule of Law, 
the independence of judges and lawyers 
as Secretary-General of the 
International Commission of Jurists, 
Niall moved early on to put the weight of 
the International Commission of 
Ju ris ts  behind a drive to give equal 
attention to the implementation of civil 
and political rights and economic, social 
and cultural rights. He organised 
brainstorm ing sessions on methods for 
the implementation of economic, social 
and cultural rights. H e organised 
conferences on development and the 
Rule of Law, and he held a series of

* Dr. Bertrand Ramcharan is U N  Coordinator, Regional Political and Security Cooperation; 
Adjunct Professor at the Colombia University School of International Affairs in New York and 
Member of the International Commission of Jurists from Guyana.



conferences in different parts of the 
w orld on hum an rights for the poor in 
rural areas. These were pioneering 
contributions.

Niall took special interest in the 
development of regional machinery for 
the promotion and protection of human 
rights, and his leadership and support 
were crucial in the events leading up to 
the organisation in Monrovia, Liberia, 
in 1979, of the seminar that effectively 
drafted the institutional parts of the 
African C harter on Hum an and 
Peoples' Rights. He was instrumental 
in getting the African Bar Association 
behind the project and brought four 
experts designated by the Bar
Association to the seminar. Niall also 
did a lot of diplomatic groundw ork and, 
after the African C harter was adopted, 
he lobbied hard to get ratifications to 
bring it into force. Niall also organised 
meetings in other regions of the world 
such as the Commonwealth and the 
Caribbean to help stimulate regional 
action and arrangem ents for the prom o
tion and protection of hum an rights.

Niall moved forcefully to counter 
gross violations of hum an rights. At his 
request; I w rote two anonymous 
articles in the IC J  Review on torture as 
an international crime and on indivi
dual petitions in the practice of the 
United Nations. Niall pushed hard  to 
outlaw torture, and after the 
Convention Against Torture was adopted 
in the United Nations, he pushed for 
supplementary instrum ents that would

introduce a system of regular visits to 
countries to make sure that torture was 
not taking place.

The abuse of limitation clauses was 
of great concern to Niall. He proceeded 
to organise a conference m Siracusa, 
Italy, to which he invited leading 
experts from different parts of the 
w orld to produce an authoritative state
ment on the scope and content of limi
tation clauses.

In the midst of all these and much 
more, Niall led the IC J , edited its 
Review, pioneered the development of 
the Centre for the Independence of 
Judges and Lawyers, travelled to dis
tan t parts of the w orld for meetings 
with Presidents and Prime Ministers, 
spoke out forthrightly in various U N  
fora against violations of hum an rights, 
and provided advice and counsel to 
members of the hum an rights move
ment including the author.

W ithout a doubt, Niall played a lea
ding role in giving definition to, and 
developing strategies for, the internatio
nal hum an rights movement. I was 
enormously pleased in the later years of 
his life to join him as a M em ber of the 
IC J  where his simplicity of approach, 
depth of understanding and strength of 
conviction continued to inspire all of us 
on the Commission. The international 
hum an rights community stands in 
great debt to Niall M acDerm ot. The 
author remembers Niall w ith gratitude 
and w ith affection.



Sir ShrSath Ramphal*

The first thing to say about Niall 
M acD erm ot is w hat a w orthy successor 
to Sean M acBride he tu rned  out to be. 
That is not a back-handed compliment. 
Niall would have understood and cheri
shed it as a commentary on his steward
ship. It is one that comes readily to me 
because my own relationship w ith the 
International Commission of Ju ris ts  
(IC J) goes back to that early time 
when there was a very real question 
of w hat would happen to the 
Organisation w hen Sean went. I t was a 
question Niall was to answer in the 
most positive manner. The IC J  under 
his Secretary-Generalship w ent on 
from strength to strength.

I was a M em ber of the Commission 
when Niall was appointed and part of 
the consultative process that led to his 
appointment in 1970. I was then in 
Guyana, as Foreign M inister and 
M inister of Justice; bu t the links with 
the Organisation were strong. A few 
years earlier, in 1965 I had been instru
mental in having the IC J  invited to 
m ount a Commission to enquire into 
and advise on issues of race in the 
public sector in British Guiana. One 
result was the establishment of the first 
constitutionally enshrined Om budsm an 
system in the W estern Hemisphere.

W hen I came to London in 1975 as

Commonwealth Secretary-General, 
therefore, I was coming physically nearer 
to an IC J  to which I already felt close - 
and of which, by  this time, Niall 
M acD erm ot was Secretary-General. 
W e were both to remain in office for the 
next fifteen years until 1990.

We saw each other interm ittently all 
through those years, and the lines bet
ween Geneva and London were always 
open. The IC J  relies on its netw ork of 
friends committed to the Rule of Law. 
The small staff in Geneva is the hub 
of a  wheel whose spokes radiate w orld
wide. At the very centre is the 
Secretary-General, and the system is 
only as strong as his personal standing. 
Niall M acD erm ot’s personal standing 
was very high indeed; we all regarded 
ourselves as in his service. H e knew 
that, and we were frequently in touch - 
our two Organisations acting in mutual 
support.

I recall particularly my many 
conversations with Niall over 
Southern African issues. He, of course, 
shared fully the concerns of the 
Commonwealth over apartheid and its 
related evils: grave hum an rights p ro
blems not only in South Africa itself but 
also in those years of struggle in 
Rhodesia and Namibia. O ur Legal 
Division maintained a close working

* Sir Shridath Ramphal is a former Secretaiy-General of the Commonwealth and presently an 
Honorary M ember of the International Commission of Jurists.



relationship w ith the IC J  Secretariat in 
Geneva; each accepting the role of a 
resource for the other.

Nowhere was this cooperation more 
needed than in relation to the 
Commonwealth Em inent Persons 
M ission to South Africa in 1986 at a 
time w hen only the Commonwealth 
could have taken that im portant step, 
but only with the moral support of 
others who were labouring in the 
vineyard too. The IC J  was one of 
those, and Niall’s support at that time

was something I greatly valued. The 
Mission was to play a catalytic role in 
the eventual dissolution of the apartheid 
system. Niall would have had the satis
faction of knowing that the IC J  had 
played its part in that historic 
victory for freedom and justice.

I recall Niall M acDerm ot, therefore, 
w ith both respect and affection. He ser
ved the IC J  with much distinction, and 
helped the IC J  to fulfil its great mission 
of upholding the Rule of Law w orld
wide.



PhiLip Telford Georges "

M y closest contact w ith Niall
M acD erm ot was at the 25th
Anniversary M eeting of the
International Commission of Ju ris ts  
(IC J) held in Vienna in 1977. It was, 
as I saw it, a crucial meeting. Niall 
had taken a bold initiative in organising 
in Dar-es-Salaam, Tanzania, in 
September 1976, a seminar on “Hum an 
Rights in a O ne-Parfy State". The 
conclusions of that seminar came up 
for consideration at that meeting. From 
the traditional perspective, the concepts 
of Hum an Rights and of a  O ne-Party  
State were fundamentally inconsistent. 
As a result, the discussion was vigo
rous.

Securing the clear approval of the 
initiative was crucial. If that was done, 
then the Commission w ould be in a 
position to w in the confidence of 
the one-party-States particularly in 
Africa, and play a useful role in streng
thening and expanding the protection

of hum an rights rn the adm inistration of 
these States.

Far-sighted and principled as 
regards objectives but flexible and 
pragmatic as regards strategy, Niall 
used his influence to ensure the broad 
acceptance of the policy. This m arked 
the beginning of the change in the 
image of the IC J  as a body ideologically 
committed in the then existing struggle 
between East and W est for influence in 
the political systems of the Third 
World.

One of the formal events of the 
programme was a function at which 
the President of Austria met w ith  the 
M embers of the IC J  in one of the 
magnificent reception rooms of a  palace 
in Vienna. I have a  vivid picture of 
Niall, erect and courtly, walking p art of 
the length of the stately room to shake 
hands w ith the President. H e certainly 
could fit the occasion.

Philip Telford Georges is an H onoraiy M ember of the International Commission of Jurists from 
Bahamas.



...On this moment of desolation, the Government of 
Angola joins the International Commission of Jurists, 
Mrs. MacDermot and family in mourning a man whose 
ideals will certainly not be forgotten....

Professor Dr. A driano Parreira, 
A m bassador an d  Perm anent Representative

of A ngola

...MacDermot was for many years my close friend and to 
the Austrian Section and the other Sections of the 
International Commission of Jurists, a mentor in the promotion 
of human rights and the Rule of Law...

Prof. Dr. Rudolf Machacek 
(President of th e  Austrian Jurists Commission,

ICJ Honorary Member)

...Mr. MacDermot was a great man who gave his life to 
the cause of human rights. His indomitable spirit strengthened 
and enlightened us all, and left a lasting imprint on our 
lives....

Mr. Socorro I. Diokno 
(Free Legal A ssistance Group, Philippines)



Hand Thoolen *

As far back as 1973, a few young 
lawyers in the N etherlands created a 
Lawyers Committee for H um an Rights. 
We had never heard about the 
International Commission of Ju ris ts 
(IC J) but we were looking for some 
international affiliation. There were 
some choices. We were able to send one 
of us, who happened to be on a skiing- 
holiday, to check out the IC J . One of 
the reasons w hy we felt attracted more to 
the IC J  was certainly because the nice 
and polite man who opened the door 
turned out to be also the intimidating 
Secretary-General.

Little did I know then that I would 
soon be working during five years 
(1977-1982), as Executive Secretary, 
with this very inspiring man, sharing 
the same office, sharing even the same 
single telephone which was m ounted on 
a dangerous swinging device. In  the 
end I was able to judge N iall’s mood of 
the day by the speed by which the 
contraption came in my direction! N ow  
I would like to mention w hat I obser
ved in him during all those years.

The first thing was sheer intelligence: 
the pow er of the mind - and not only 
as his curriculum vitae says “military 
intelligence”. Tremendous m il power and 
tenacity: he w ould insist and insist and

come back to things. His work capacity: I 
remember sitting on a plane w ith him, 
and he felt that even on a plane you had 
to work, so you could not just sit down 
and relax. It was a working day, so 
these were working hours, and to my 
great regret, when the stewardess pas
sed by w ith drinks, he said: "No, no, we 
are working.” His drafting dkilb: many 
of you m ust have known how he was 
sitting in his office, in the somewhat 
draughty villa of the Route de Chene, a 
blanket w rapped around his knees, 
drafting so many international texts, 
and not just the Protocol to the Torture 
Convention. There were so m any texts 
drafted by Niall M acDerm ot, more 
perhaps than we w ant to admit in 
public. His skills as a public speaker: 
people would indeed cling to his lips. 
Loyalty: m utual loyalty w ith his staff. 
However strong his guidance and 
sometimes his criticism could be (I 
m ust say I have seen more red  ink 
coming from Niall, correcting my 
drafts, than from anybody else in my 
life), he was extremely loyal to his staff. 
He would always defend you. And if 
you were honest w ith him, he would 
stand up for you. I also m ust mention as 
a qualrty his unmitigated devotion to 
Ludmila: when I travelled with Niall, 
w hen we spent late hours in the office 
and even the week-ends, he was always 
talking about [his com panion].

Hans Thoolen is U N H C R  Regional Representative for the Baltic States and Nordic Countries 
and former IC J  Executive Secretary.



Was Niall perfect? Even w ith the 
benefit of hindsight, I th ink he came 
very close. Sure, there were things that 
we disagreed about, bu t then there 
were so m any things he knew  better. 
In my view, he saved the IC J  in 
the early 1970s from a certain death — 
together w ith a few other people w or
king to revive it, while many people 
said it would not survive. So, when 
the "human rights w ave” came at the 
end of the 1970s, creating a positive 
mood in the hum an rights movement, 
Niall perhaps did not trust the wave 
or think it would not last. This perhaps 
made him reluctant to double the size 
of the office w ith the risk of collapse 
and then having to start again from 
scratch. O n the one hand, he was not 
too keen on introducing information 
technology, bu t on the other hand also 
allowed me to do whatever I could in 
establishing the Huridocs Network. 
And it is this combination of openness 
and prudence tha t has taught me a lot.

We all nicknam ed him — sometimes 
behind his back — as 'Big Mac'.

Although it was m eant very lovingly, 
in his face we always said 'Mr. 
M acD erm ot’. I th ink I would give him 
another title now, I would say he is the 
"master teacher”. There are so many 
of us, more than I can mention, who 
have gone through a few years, or 
sometimes only a few months, with 
Niall M acD erm ot and learnt the skills 
and techniques of hum an rights work. 
Let me illustrate this: I am at the 
moment of w riting these lines participa
ting in a meeting in Geneva of the 
United Nations High Commissioner 
for Refugees (U N H C R ), bringing 
together all its representatives. I found 
out that at least two other U N H C R  
representatives have w orked in the
IC J.

Niall M acD erm ot has made a decisi
ve impact on the state of hum an rights 
in the world, by his own interventions 
and actions and as the "master teacher” in 
the hum an rights area. I w ant to thank 
Ludmila to have shared him w ith us in 
the IC J  for 20 years.



Francou de Vargaj *

I should like to pay tribute to the 
contribution of Niall M acD erm ot in the 
elaboration of international standards 
in the field of hum an rights and most 
particularly to his w ork in relation with 
the European Convention for the 
Prevention of Torture and Inhum an or 
Degrading Treatment or Punishm ent - 
which was adopted by the Council of 
Europe in 1987 — and also w ith the 
Optional Protocol to the Convention 
against Torture — which remains to be 
adopted by the U nited Nations.

One could not have thought of a 
person more competent than Niall 
M acD erm ot in the task of lobbying. 
(Lobbying is an im portant facet of the 
work of non-governmental organisa
tions and has greatly contributed to the 
elaboration of international hum an 
rights law). First and foremost because he 
was a  first class jurist whose proposals 
nobody could dismiss as nonsensical 
or unrealistic. And then because his 
moral authority could not be challen
ged. H e was a  former m inister in the 
Government of H er M ajesty b u t he did 
not take his place amongst the govern
mental delegations bu t w ith N G O s at 
the back of the room. W e knew  that he 
never sided w ith anybody’s interests 
albeit tha t of victims of hum an rights 
abuses. That fundam ental principle 
guided him throughout his life: a life

devoted to the Rule of Law. And finally 
because he had managed to spin an 
immense network of relations. I am not 
only thinking about his relations with 
ministers and ambassadors, bu t also 
w ith representatives of the most modest 
hum an rights organisations in the most 
diverse countries: from Palestine to 
South Africa, from Latin America to 
Jap an  and from Russia to the United 
States of America. W hen the Secretary- 
General of the International 
Commission of Ju ris ts  (IC J) made a 
proposal, within the fram ework of a 
U nited N ations’ W orking Group or in a 
simple discussion in the cafeteria of the 
PaLaut ded Natioru, nobody could refuse 
to overlook it.

His meeting in 1977 w ith a banker 
from Geneva, Jean -Jacques Gautier 
was decisive for the realisation of the 
la tter’s proposal. Jean -Jacques Gautier 
had just launched his idea that a  system 
of visiting detention centres w ould be 
the only w ay to combat to rture with 
efficiency and also to circumvent the 
hypocrisy of those States that solemnly 
condemn torture when they are largely 
responsible for its use. W hen he propo
sed to the Swiss government to take the 
initiative of a Convention that would 
institute such visits, he had initially suf
fered a sharp rebuff: a system of that 
type was considered as totally utopic.

* Frangois de Vargas is the former Secretary-General of the Geneva-based Association for the 
Prevention of Torture.



The countries that practise torture 
would never admit that their centres of 
detention could ever be visited! Niall 
M acD erm ot found that the idea was a 
great one. He knew of the importance 
of prevention and he foresaw that 
States would, some more quickly than 
others and some after only a  long p ro
cess, one day accept the idea of that 
principle. H e gave Mr. Gautier and the 
Committee that he had just founded - 
and which was to become some time 
later the Association for the Prevention of 
Torture - all his extensive knowledge of 
the international mechanisms and his 
art of diplomacy. Because at that 
moment — in 1978 — w ork had just star
ted on the elaboration of the 
Convention Against Torture on the 
basis of a Swedish draft, he proposed 
tha t the visiting system conceived by 
Jean-Jacques Gautier become the 
object of an Optional Protocol to the 
Convention and found a government, 
tha t of Costa Rica, to present it before 
the U N  Commission on Hum an Rights. 
T hen, as the Convention Against 
Torture was itself encountering difficul
ties, he wrote the first draft of w hat was 
to become the European Convention 
for the Prevention of Torture and 
Inhum an or Degrading Treatment or 
Punishm ent (ECPT) which is today, in 
defiance of all the pessimism that p re
vailed at the outset, ratified by all the 
States of the Council of Europe, with 
the exception of those that have only 
veiy  recently joined the organisation.

As soon as the EC PT  had been 
adopted in 1987, Niall M acDerm ot, 
together w ith the Committee created 
by Jean-Jacques Gautier -  who had 
passed away on 1 M ay 1986 — set forth 
to seek how the principle of visits to 
detention centres could be extended

to other regions than  Europe. It is ini
tially in Latin America that Niall 
M acDerm ot, Alejandro Artucio and 
myself concentrated our efforts and 
organised two seminars - one in 
M ontevideo and the other in Barbados. 
However, Niall sensed the danger that 
this initiative might be highjacked from its 
initial objective and be devoid of the 
necessary efficacy and impartiality, and 
finally em barked upon the preparation 
of an Optional Protocol under the 
Convention Against Torture: an idea 
that had been his in the first place.

Niall M acD erm ot had the reputa
tion of not always being very easy. 
True, he hated losing his time. It was 
not advisable to go and disturb him at a 
time w hen he was working on some
thing im portant - and because every
thing he did was in fact important, it 
was not an easy thing to approach him. In 
reality, however, he was a very warm  
and hum an man and possessed a m ar
vellous sense of humor. I remember 
being subjugated by his narration of 
w ar time anecdotes whilst in the intelli
gence service of His M ajesty or of his 
meetings w ith ministers. But he also 
knew how to listen to the opinions of 
others. One day he flatly refused as an 
aberration a proposal made by one of 
his young collaborators only to tell him a 
few days later that he had thought 
about it and had been convinced, giving 
him also a host of other good arguments 
in favour of the proposal.

But w hat I rem ember above all of 
Niall M acDerm ot is the great sensitivity 
he masked behind his apparent phlegm. 
He loved art and music and his wife 
certainly contributed to his making 
im portant discoveries. The question



remains: would, he himself have found 
the time to extricate himself from his 
work to go to a concert or to an exhibi
tion? Above all other things he was 
attentive to hum an suffering. For him 
torture was not only a  legal problem 
but above all an unacceptable and sha
meful act, because nothing can ever jus
tify voluntarily inflicting pain on other 
human beings. Let me cite here a  few 
lines he w rote in 1982:

“It was my lot to be a security 
officer during the Second W orld 
War. It was stressed in our trai
ning that torture was an unre
liable m ethod of obtaining infor
mation, as the victim would tell 
his interrogator w hat he thought 
the interrogator w anted him to 
say, rather than w hat he knew. 
And if he was one of those rare 
persons who could w ithstand the 
agonies of torture and say 
nothing, the interrogator would 
be utterly defeated. Hence, we 
were trained to create conditions 
which would ‘break’ the suspect, 
that is make him utterly alone 
and helpless, one whose only 
hope lay in making a full confes
sion of w hat he knew. Some of 
the methods employed have since 
come to be know n as 'psycholo
gical to rtu re’ and have been 
internationally condemned. And

rightly so, for many victims of 
both types of torture affirm that 
they found the psychological to r
ture far harder to endure than 
the physical to rture.”

Stemming from his own experience 
as an officer in the intelligence services, 
he witnessed that even in his own coun
try  suffering could be used as a method 
to extract words from people. That 
same attention to sufferings of the most 
hidden sort led to him to his engage
m ent on behalf of persons suffering 
from mental disorders, notably in 
Japan , and to give his unfaltering 
attention to all tha t is referred to in the 
hum an rights jargon as inhum an and 
degrading treatments.

He devoted his immense intelligence 
and his relentless capacity to w ork to 
the service of the victims who suffered 
the most. W hen one talks about Niall 
M acD erm ot the one thing that assumes 
param ount importance is his indefati
gable capacity to work. I dont th ink I 
can recall tha t he ever w ent on a holi
day w ithout taking w ith him dozens of 
files and w ithout phoning his secreta
riat every two days. This is because, for 
him, nothing could take precedence 
over the necessity to do everything pos
sible to push back the limits of human 
cruelty and herald the advent of the 
Rule of Law.



... Calling attention to the repressive tactics of Chilean and 
Argentine dictators during the 1970s and Israeli mistreat
ment of Palestinian inmates in the 1980s, MacDermot fearlessly 
and consistently lent his eloquent voice to the voiceless.

Time Magazine 
(N otebook - M ilestones, 11 March 1 9 6 6 )

...In the Caribbean, we hold Mr. MacDermot in high 
esteem and recognize his long and outstanding service in 

the protection of human rights and advancement of the
Rule of Law....

Lloyd G. B arnett 
(im m ediate p ast President of th e  Jam aican Bar

Association)

.. .In spite of the existence of apparent or real differences in the 
past, we were united more deeply by a mode of action and 
shared beliefs. I recognised and appreciated his intelligence, 
his generosity and the true greatness of his views....

Joe Nordm ann
(Advocate, President em eritus of th e  International 

Association of Democratic Lawyers)



Jode Zalaquett *

Niall M acD erm ot came to the 
offices of the Committee for Peace in 
Santiago de Chile, in M arch or April of 
1974. The Committee, later known as 
Vicariate of Solidarity, was the only 
organization assisting the victims of the 
regime headed by General Pinochet, 
which came to pow er after the coup 
d’E tat of Septem ber 1973.

We had received a call from our 
friends of the W orld Council of 
Churches in Geneva, who sponsored 
Niall's trip, alerting us that someone 
im portant was about to arrive, bu t we 
had no idea of whom he might be. So, 
when Niall introduced himself I was 
both pleasantly surprised and rather 
overwhelmed. The IC J  was well 
known in Chilean legal circles and 
Niall's bearing seemed the very embo
diment of the organization’s prestige. I 
was then the head of the Committee’s 
legal department, which provided legal 
assistance to political prisoners and to 
relatives of people killed or ‘disappea
red’. In this capacity I became the 
Committee for Peace’s contact person 
for Niall.

Niall had come in advance to the 
rest of the IC J  delegation to do the pre
paratory w ork and certainly there was 
no time to waste. So, we w ent to my 
home that same afternoon, for a quiet,

long planning session. I could apprecia
te then his extraordinary talents - his 
brilliant analytical mind, his quick 
grasp of new situations, his precise, 
rigorous methods of dealing w ith a 
brief. It is no secret tha t Niall was hard
working to a fault. The coffee breaks 
were therefore rather brief, bu t they 
allowed me a glimpse into some of 
Niall’s other qualities - his delightful 
sense of humor, his love of nature (he 
could name every plant and flower in 
my small back garden) and his passion 
for art. Niall had noted the art w ork on 
my walls. For a young lawyer of not 
immoderate income, these consisted 
mainly of museum reproductions of 
contemporary paintings, chiefly by 
Paul Klee, who was and still is my idol. 
Niall told me that he was a Trustee 
of the Tate Gallery and that he owned 
a num ber of art works, which he went 
on to describe with the hushed tone of 
rapture that he reserved for his most 
heartfelt statements about art or nature. 
I was in awe.

W ithin a couple of days Kurt 
Madlener, a  German jurist, and Covey 
Oliver, a retired American diplomat, 
had joined Niall and the IC J  mission 
proceeded in earnest. I accompanied 
them to several of their engagements 
and joined them sometimes in the 
evenings, to discuss the progress made.

a Jose Zalaquett is an advocate, Professor of Law and Member of the International Commission of 
Jurists from Chile.



At such occasions I could bear witness 
to M ali's healthy capacity for moral 
outrage which w ent hand in hand with 
his well honed political savvy.

I vividly rem ember one telling episo
de. I had passed documentation to Niall 
proving that the military regimes 
M artial Courts had convicted many 
Chileans to death after grossly unfair 
trials. In some of these trials the death 
penally had moreover been applied 
despite the fact tha t the military legal 
advisor, who was a member of the 
M artial Court, had voted against it (the 
Chilean law dem anded a unanimous 
decision for the death penally to be 
applied). Niall was indignant. At a  mee
ting w ith military people he raised the 
issue. The lame excuse they gave him 
was that the legal advisor was not 
strictly a member of the Martial Court. At 
a subsequent meeting, this time with 
members of the Supreme Court, he 
cunningly asked first about the status of 
the M artial C ourts’ legal advisors. The 
Supreme Court justices, believing he 
was trying to find out if the M artial 
Courts included a legally competent 
person, emphatically assured him that 
the legal advisor was a full member. 
Niall then confronted them, to their 
embarrassment, w ith the evidence p ro
ving that the death penally had been 
applied despite the advisor’ contrary 
vote.

Niall had asked me to organize a 
meeting w ith legal scholars of high 
standing. I did. The gathering included 
prom inently my mentor, Professor 
Alfredo Etcheberry, in whose cathedra 
I served as assistant professor. M onths 
later, Niall nom inated Professor 
Etcheberry to fill the vacancy left in the

IC J  by Justice  Illanes, from the 
Chilean Supreme Court, who had 
publicly resigned as a M em ber of the 
Commission after receiving a copy of 
the IC J  mission’s report. Such were the 
times...

A couple of months after Niall's visit 
to Chile I travelled to Geneva, to meet 
w ith officers from the W orld Council of 
Churches, our main supporting organi
zation. It was the beginning of the sum
mer and this was my first trip ever to 
Europe. For the week-end after my 
arrival I had planned to go to Bern, to 
see the Paul Klee collection in the 
Kunstmuseum. Niall learned about this 
and called me up to tell me that he had 
some business in Bern on Saturday and 
would I not like to drive w ith them 
early enough so we had time to visit the 
M useum  together? W e drove to Bern 
with Niall and his wife, Ludmila. I 
fondly remember this journey, listening to 
Niall musing about art and reminiscing 
about his role in the Second W orld 
War. W e spent long hours at the 
museum. By closing time, Niall and 
Ludmila bid me farewell, to return  to 
Geneva. O nly then I realized that they 
had no other business in Bern bu t to 
take me there and show me the collec
tion. Before departing, Niall even took 
care of asking the Secretary of the 
M useum to help me finding lodging in 
Bern.

Two years later, the military regime 
expelled me from Chile and I spent the 
following ten  years abroad. I was very 
involved w ith Amnesty International 
and other hum an rights organizations. 
In this new capacity as an international 
hum an rights w orker I had many 
opportunities to meet w ith Niall over



the years. I could thus follow closely his 
many seminal contributions to the 
advancement of hum an rights: his pio
neer series of regional hum an rights 
conferences with the objective to explo
re the social, economic and cultural 
dimensions of fundam ental rights and 
to develop regional networks of acti
vists (in the region I came from, he 
encouraged the creation of the Andean 
Commission of Jurists); his creative 
initiatives in the area of emergency rule; 
his signal contributions to the develop
ment of the U N  mechanisms for the 
protection of hum an rights... The enu
meration of his achievements could go 
on and on. H e was a towering figure in 
the international scene, acknowledged 
by his peers as the dean of the in terna
tional hum an rights community.

As it is well known to all who knew 
him, he w ent about his w ork earnestly, 
tirelessly and w ithout the slightest fan
fare. I feel doubly privileged to have

joined him in some initiatives and to 
have received the constant gift of his 
friendship and kindness.

The last time I saw Niall was in 
Geneva, in Jan u ary  of 1992, on the 
occasion of the Triennial meeting of the 
IC J . At the end of the gathering he 
asked me to join him and his wife 
Ludmila for tea, at their home. H e had 
seemed frail during the meeting but as 
we w ent about the rooms, greeting 
every piece in their lovely art collection, 
he became increasingly animated.

A year later I received a personal 
letter from him. H e sensed his physical 
decline and did not hide it. But even in his 
personal communications he always 
found place for points of substance 
about hum an rights. The last lines 
ended inconclusively, as if he wished to 
go on, but accepted he could not...

I will never forget him.



...Niall MacDermot was endowed with both physical and 
spiritual elegance, he was a shrewd diplomat, and he knew 
how to preserve the honour and the universal prestige of 
the Commission at a difficult time of its existence. ...

Vladimir M. Kabes (International consultant, 
form er ICJ Executive Secretary)

...Dr. MacDermot's leadership of the ICJ during the difficult 
years in Argentina after the military coup d'Etat of 1976 
made us realise the importance of his dedication to, and 
solidarity with, the cause of human rights and the defence of 
justice, of human dignity and so that judges and lawyers 
become instruments in the service of all humankind....

Centro de Investigaciones Sociales y  Asesorias 
Legales Populares (A rgentina)

...The few years I worked for him at the beginning of my 
career almost 20 years ago, left a deep and lasting impression. 
Much of what I am today, as a human rights advocate, I 
owe to him. He taught me to look at truth in the face, and to 
state it clearly and calmly, without excess, he was an 
example of hard work and dedication....

Dan O'Donnell (former CIJL Director)



N iall MacDermot: 
A Life Dedicated to Human Rights

from Andean Communion of Ju rist/*  Newsletter N ° 121, February 1997

Niall M acD erm ot was a prom inent 
jurist, th inker and politician, who dedi
cated his life to an active and fruitful 
promotion of hum an rights. Judge 
Michael Kirby, who is President of the 
International Commission of Jurists, 
once eulogised M acDerm ot's enthusias
tic diligence, considering him a “State 
of Law and hum an rights champion”.

The Andean Commission of Ju ris ts  
pays him special homage, as it was at 
M acDerm ot s initiative and due to his 
invaluable and decisive support that 
our institution was founded. We 
remember his personal generosity, 
human qualify and professional rigour 
with affection and recognition.

We met M acD erm ot as a  brilliant 
and dynamic Secretary-General of the 
International Commission of Ju rists. 
At that time, however, he had an outs
tanding public trajectory in his country 
(United Kingdom), first in the struggle 
against nazi-fascist totalitarianism 
during the Second W orld War, and 
later as a D eputy in the Chamber of 
Commons, Secretary of the Treasury 
and State M inister for Planning and 
Land.

Those of us who had the privilege of 
knowing him closely can bear witness

to his pugnacity in terms of providing 
international hum an rights laws with 
substantial content and his personal 
ability as leader of the International 
Commission of Jurists.

His inspiration to impel the creation of 
the Andean Commission of Jurists was a 
reflection of his project in which the 
construction of a State of Law and 
hum an rights defence was completely 
removed from all paternalism. To the 
contrary, local and regional entities 
would play an increasingly active role 
against a backdrop of respect for exis
ting diversities in the world.

In M acD erm ot’s project, the aim 
was to link these institutions and the 
International Commission of Jurists, 
through appropriate coordination mea
sures, so that there would be forces and 
dynamics to promote the State of Law, 
democratic institutionality and respect 
for the dignity of the hum an person in 
each region. M acD erm ot lucidly and 
realistically saw that an institution like 
the International Commission of 
Ju ris ts  could have a true w orld dimen
sion if it impelled and w orked with 
regional organisations that could be 
closer to the reality and therefore pro
mote more effective actions in favour of 
hum an rights.

9 IC J  affiliated organisation, headquartered in Peru.



In his memory, the Andean 
Commission of Ju ris ts  pays homage to 
him, considering him an inspiration. 
W e join the appreciation of an institu
tion such as the International 
Federation Terre des Hommes, which

sustained that M acD erm ot “will remain 
in our memory as an example to follow in 
our struggle for respect for peoples’ 
rights, both civil and political, econo
mic, social and cultural”.
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Violations of Human Rights as Threats to Peace
N iall MacDermot 

C ontribution  to  the  O slo Colloquium  on 
“H u m an  R ights an d  Peace”, D ecem ber 1978

The link between peace and hum an 
rights is obvious. Nevertheless it needs to 
be analysed w ith some care. Violations 
of hum an rights may themselves be 
threats to peace, but equally, action 
taken in the name of protecting hum an 
rights may itself gravely endanger 
peace. I t is important, therefore, 
to identify those situations in which 
international action in defence of 
human rights is both legitimate and 
likely to contribute to the preservation 
of peace.

Perhaps we may take as a starting 
point that w ar is itself the greatest of 
all violations of hum an rights. It is a 
massive violation of the basic right of 
all, the right to life. And the victims of 
war increasingly are civilians. It has 
been estimated that in the First W orld 
War, 5% of the victims were civilian, in 
the Second W orld W ar 50%; in the 
Korean W ar 60%, and in the Vietnam 
W ar 70%.

The pursuit of peace m ust therefore 
be a foremost concern of anyone 
working to prom ote hum an rights. This 
concern should, it is suggested, be 
directed to seeking to strengthen the 
machinery for the peaceful settlement 
of disputes and to seeking to remove 
the causes of those tensions between 
peoples and nations which threaten 
the peace.

It is w ith the second of these that I 
wish to deal, and I would suggest that it 
might be helpful if we were to try  to 
identify the principal violations of 
hum an rights which may threaten 
or endanger peace. These fall, I believe, 
mto two main classes.

1 Those with an international element in 
the violation itself. Among these are:

• acts of aggression or incitement to 
aggression;

• denial of the right of self-determi- 
nation of peoples;

• alien subjugation, domination and 
exploitation; and

• apartheid and other systems based 
upon racial discrimination and 
domination.

2 Violations which though not inter
national in character, are neverthe
less of such a grave character that 
they are legitimate m atters of inter
national concern and not excluded 
by Article 2 (7) of the C harter 
as m atters “essentially w ithin the 
domestic jurisdiction” of the State 
concerned.

The first case is aggression. O n the 
face of it this is the simplest and clearest



case. In practice it is usually far from 
simple, far from clear. After years of 
work, the Special Committee of the 
General assembly had produced a 
somewhat complicated definition of 
aggression. This, at least, is a  begin
ning. But to decide who is the aggressor 
in any particular situation is usually not 
easy, and the U N  is not possessed of 
effective means of fact-finding. 
Aggressors usually complain that they 
are themselves the victims of aggres
sion, as we have recently been rem in
ded by the current dispute between 
Tanzania and Uganda. As often as not, no 
decision is reached on the issue within 
the UN, usually because there is no 
political consensus on the matter, or 
because the aggression is rapidly suc
cessful and no-one thinks it realistic to 
try  to restore the status quo. W hatever 
the reason, the ineffectiveness of the 
international community to deal with 
acts of aggression serves only as an 
encouragement to potential aggressors.

The case of the denial of the right of 
self-determination of peoples is perhaps 
the most difficult and explosive issue in 
this field. Only in its application to the 
struggle for independence of peoples 
under colonial domination is the posi
tion clear under international law. 
There is an established code of p rin
ciples elaborated in the 1960 U N  
Declaration on the G ranting of 
Independence to colonial Countries and 
Peoples.

In  other cases, however, there is litt
le to guide us. There is no agreem ent as 
to w hat constitutes a “people” entitled 
to  exercise the right, nor as to the cir
cumstances in which it may be exerci
sed, nor as to w hat constitutes a suffi

cient exercise o f the  right. Any asser
tion of the right is almost certain to 
come into conflict w ith the principle of 
the territorial integrity of States. The 
cases of Katanga, Biafra, Bangladesh, 
E ritrea and Cyprus illustrate the dan
gers to peace which may arise.

The concept of self-determination is 
derived from the relatively m odern 
theory that national sovereignty derives 
not from the sovereignty of the Prince 
or other ruler bu t from the ‘sovereign 
people'. Thus, the notion of self-deter
mination implies, legally speaking, the 
right of a people to constitute, either 
alone or jointly w ith other peoples, a 
sovereign nation. The fullest authorita
tive exposition of this doctrine is contai
ned in the Declaration of Principles of 
International Law concerning Friendly 
Relations and Cooperation among 
States in Accordance w ith the C harter 
of the U nited Nations approved by the 
General Assembly in 1970. Among the 
seven principles proclaimed are the 
principles of equal rights and self-deter
mination of peoples and the principle of 
sovereign equality of States.

By virtue of the first of these it is 
stated that "all peoples have the right 
freely to determine, w ithout external 
interference, their political status and 
pursue their economic, social and cultu
ral development, and every State has 
the duty to respect this right in accor
dance w ith the provisions of the 
C harter”. As to the form which self- 
determination may take it declares that 
“the establishment of a sovereign and 
independent State, the free association 
or integration w ith an independent 
State, or the emergence into any other 
political status freely determ ined by a



people constitute modes of implemen
ting the right of self-determination by 
that people”.

By virtue of the second of these 
principles, the sovereign equality of 
States, it is stated that “the territorial 
integrity and political independence of 
the State are inviolable”, and full 
weight has to be given to this principle 
when considering the extent of the 
right of self-determination of peoples.

A courageous attem pt to reconcile 
these two opposing principles is contai
ned in one of the paragraphs on the 
principle of self-determination. This 
states:

“N othing in the foregoing para
graphs shall be construed as 
authorising or encouraging any 
action which would dismember 
or impair, totally or in part, the 
territorial integrity or political 
unity of sovereign and indepen
dent States conducting them 
selves in compliance w ith the 
principle of equal rights and self- 
determination of peoples as des
cribed above and thus possessed 
of a government representing the 
whole people belonging to the 
territory w ithout distinction as to 
race, creed or colour.”
This appears to establish two propo

sitions.

First tha t the principle of territorial 
integrity is to prevail in the case of 
sovereign States conducting themselves 
'in compliance with the principle of 
equal rights and self-determination of 
peoples'. This seems to recognise that a

State may include more than one 
'people', each of whom is entitled to 
self-determination but implies th a t self- 
determination can be achieved within 
the fram ework of a larger State, presu
mably by a reasonable measure of auto
nomy, perhaps within a federal State.

The second proposition is tha t the 
principle of territorial integrity is to 
prevail only where the State is conducted 
in accordance w ith the principles of 
equal rights and self-determination of 
peoples and accordingly has a govern
m ent representing the whole people 
belonging to the territory  w ithout dis
tinction as to race, creed or colour.

This second proposition implies a 
limitation on the classical doctrine of 
international law that self-determina- 
tion is a  right which can be exercised 
only once. According to this doctrine, if 
a people has once decided in its right to 
self-determination to enter into a unitary 
or federal State with others, it cannot 
afterwards claim the right to secede 
under the principle of self-determina
tion. The implied limitation is tha t if 
one of the constituent peoples of a State 
is denied equal rights and is discrimina
ted against, its full right of self-determi- 
nation, including a right to secede, may 
revive.

It is only necessary to .state such 
propositions to see w hat explosive 
issues they contain. One case, and per
haps the only one, where a  right to  self- 
determination has been successfully 
asserted since the Second W orld War, 
other than against a  colonial power, is 
tha t of Bangladesh. The creation of this 
State was, however, not due to a reco
gnition of the justice of their cause



either by the United Nations or by the 
Government of Pakistan, but by the 
arm ed intervention of India, allegedly 
on grounds of self-defence.

Once again we have to note the inef
fectiveness of the machinery of the 
United Nations for resolving conflicts 
of this nature.

The th ird  class of international vio
lations of hum an rights is that of ahen 
subjugation, domination and exploita
tion, a class which is likely to overlap 
with the denial of the right of self-deter
mination and may also be the result of 
an agression. The one situation which 
has been denounced w ithin the United 
N ations on these grounds is that of 
Israeli occupied territories on the W est 
Bank, the Golan Heights and the Gaza 
Strip.

The fourth class is apartheid and 
other systems based on racial discrimi
nation and domination. Although this 
class of violation of hum an rights 
occurs within the territo ry  of one State, 
it is nevertheless considered international 
in character. In the first place, since it 
involves the domination by the people 
of one race over the people of another 
race, the struggle of the oppressed 
people for their liberation is, like the 
liberation struggle of peoples subject to 
colonial domination, now recognised as 
being international in character. This 
was established at the Diplomatic 
Conference leading to the new 
Additional Protocols to the Geneva 
Conventions. Secondly, a violation of 
this kind is considered to be a threat to 
international peace, as was explicitly 
recognised by the U nited Nations in 
the case of Southern Rhodesia, leading to

the imposition of sanctions. Thirdly, the 
practice of apartheid is now  recognised 
by m any States as a crime under in ter
national law.

I tu rn  now to violations of hum an 
rights which though not international 
in character, are nevertheless legitimate 
m atters of international concern.

Resolution 1503 of the United 
Nations Economic and Social Council 
lays down a procedure w hereby the 
Commission on H um an Rights, aided 
by its sub-Commission, may examine 
communications alleging a  "consistent 
pattern of gross violations of human 
rights”. No-one has attem pted to define 
this term. The m atter has been approa
ched empirically. The procedure is a 
confidential one, bu t at the last meeting 
of the Commission on hum an Rights 
the Chairman named publicly nine 
countries on which action was being 
taken by the Commission under 
this procedure, indicating that the 
Commission considered there was at 
least prima facie evidence of a consistent 
pattern  of gross violations in these nine 
countries. A part from cases under the 
Resolution 1503 procedure, other situa
tions have been the subject of public 
examination and action by the 
Commission on Hum an Rights, notably 
the situations in Southern Africa, in the 
M iddle East and in Chile, and another 
case, that of Cambodia, is now under 
consideration.

It should be said that the Soviet 
Union and other socialist countries 
have been less than enthusiastic about 
the Resolution 1503 procedure, bu t the 
fact tha t situations revealing a consis
ten t pattern  of gross violations of



human rights are legitimate m atters of 
international concern is not called into 
question. Indeed, the D eputy  Foreign 
M inister of the USSR, Mr. Zorin, sta
ted expressly in the Commission on 
Human Rights some years ago that 
such situations were legitimate m atters 
of international concern, though he 
argued that a communication procedu
re was not necessary in order to identify 
them.

However reprehensible situations of 
gross violations m ay be, it is not every 
such situation that constitutes a breach of 
the peace or a th reat to peace. 
Nevertheless, the formula of a consis
tent pattern  of gross violations of 
human rights is an im portant one and 
relevant to the question of peace-kee
ping, as it identifies those violations 
which are legitimate m atters of in terna
tional concern. It would, therefore, be 
helpful if agreem ent could be reached 
upon the criteria for determining w he
ther or not such a situation exists.

In this connection it is of interest 
that the U nited States of America has, 
in applying its domestic legislation, 
worked out some criteria of its own. 
W hen congress decided to impose limi
tations on the pow er of the Executive to 
grant economic and military aid to 
other countries, it borrow ed almost 
verbatim the wording of resolution 1503 in 
restricting the pow er to grant aid to 
countries which engaged in a "consis
tent pattern of gross violations of inter
nationally recognised hum an rights”. At 
the same time it required the State 
Departm ent to make reports to it on 
human rights in the aid recipient coun
tries. These reports were required to 
deal specifically w ith particular classes

of violations, and consequently these 
have tended to become the accepted 
criteria under this legislation of situa
tions of gross violations of hum an 
rights.

These criteria are violations on a 
substantial scale and over a period of 
time of:

• the right to life, as massacres or 
‘disappearances';

• the right not to be subjected to to r
ture or to cruel, inhum an or degra
ding treatm ent or punishment, and

• the right not to be imprisoned 
w ithout trial, or w ithout a  fair 
trial.These three classes of violations 
constitute a convenient rule of 
thum b for identifying the worst 
situations of gross violations. If 
these violations exist on a  substan
tial scale, there can be little doubt 
that there is a consistent pattern  of 
gross violations of hum an rights. 
Moreover, two of them, the first 
two, are violations of rights which 
are declared in  the International 
Covenant on Civil and Political 
Rights to be non-derogable in any 
circumstances, even in times of 
public emergency which threaten 
the life of the nation.
There is, however, some danger in 

identifying these particular criteria too 
closely w ith the formula of a  consistent 
pattern  of gross violations. The danger 
is tha t it may be thought that in the 
absence of these particular violations 
there can no situation which constitutes 
a legitimate m atter of international 
concern. An example, perhaps, is the



present situation in  Ckile where the ‘big 
th ree’ violations, as they are sometimes 
called, have largely (though not entirely) 
ceased to exist, b u t where there is still a 
self-imposed m ilitary regime, having no 
democratic legitimacy, which continues to 
operate an extremely repressive system of 
government violating virtually every 
other hum an right.

Finally, I should like to say a  w ord 
about the doctrine of hum anitarian 
intervention. In  the 8th edition of 
Oppenheim ’s International Law, Sir 
Hersch Lauterpacht defined the doctrine 
as follows: w hen a  State renders
itself guilty of cruelties against and per
secution of its nationals in such a way 
as to deny their fundam ental human 
rights and to shock the conscience of 
mankind, intervention in the interest of 
hum anity is legally permissible’. 
Accepted by  both Grotius and Vattel, 
this doctrine has a venerable history 
and has been invoked m any times since. 
An example was the arm ed intervention 
by G reat Britain, France and Russia 
against Turkey, which led to the inde
pendence of Greece in 1830.

In the view of m any international 
lawyers this doctrine is still valid in 
international law, giving the right to 
any State to intervene by  armed force 
to the extent necessary to bring to an 
end the cruelties and persecutions in 
question. There is no doubt that hum a
nitarian intervention can be the expres
sion of a profound and innate sense of 
justice corresponding to the natural fee
lings and reactions of the average per
son. Nevertheless, it is a questionable 
doctrine from two points of view. First, it 
may be open to all sorts of abuses and 
risks and be used as a  pretext for 
aggression. An analysis of the cases

where it has been invoked indicates 
that it is used only b y  the strong against 
the weak and always with an ulterior 
political motive to derive an advantage 
which has little if anything to do with 
the cruelties and persecution in ques
tion. Secondly, it is doubtful whether it is 
consistent w ith Article 2 (4) of the 
C harter of the U nited N ations which 
requires all M embers to ‘‘refrain in 
their international relations from the 
th reat or use of force against the territo
rial integrity or political independence 
of any State, or in any other m anner 
inconsistent w ith the Purposes of the 
U nited N ations”.

If  it be argued that the cruelty and 
persecution in question is of such a cha
racter as to threaten the peace, then by 
virtue of Article 39 it is for the Security 
Council to ‘‘determine the existence of 
any th reat to the peace ...and  make 
recommendations or decide w hat mea
sures shall be taken ...to  maintain or 
restore international peace and securi
ty".

In a study on the Events in East 
Pakistan, 1971, published in the follo
wing year, the Secretariat of the 
International Commission of Ju ris ts  
suggested that hum anitarian interven
tion, other than by  decision of the 
Security Council of the U nited Nations, 
could be justified only if the following 
requirem ents were satisfied:
“1 The State against which measures 

are to be taken m ust have shown 
itself manifestly guilty in respect of 
its citizens of systematic cruelty and 
persecution to the point at which

a. their fundam ental hum an rights 
are denied them, and



b. the conscience of m ankind is 
shocked and finds that cruelly 
and persecution intolerable.

2 The circumstances m ust be such 
that no practicable means of resol
ving the problem is available, such 
as negotiations with the State which is 
at fault, intermediation, or submis
sion to a competent international 
organisation.

3 The international community must 
have had the opportunity within the 
limits imposed by the circumstances:
a. to ascertain w hether the condi

tions justifying hum anitarian 
intervention do in fact exist, and

b. itself resolve the problem  and 
change the situation by applying 
such measures as it may deem 
appropriate.

A If  the international community does 
not avail itself of the opportunities 
offered and fails to act in order to 
prevent or pu t a stop to widespread 
violations of hum an rights which 
have been called to its attention, the
reby leaving no choice but interven
tion, then a State or group of States 
will be justified in acting in the name 
of hum anity provided that:
a. before resorting to  force it will 

deliver a clear ultimatum or p e r
em ptory dem and’ to the State 
concerned insisting that positive 
action be taken to ameliorate the 
situation;

b. it will resort to force only within 
the strict limits of what is absolutely 
necessary in order to  prevent fur
ther violations of fundamental 
hum an rights;

c. it will submit reports on its 
actions to the competent interna
tional agency to enable the latter 
to know w hat is being done and to 
intervene if it sees fit to do so;

d. it will w ithdraw  the troops invol
ved in the intervention a  soon as 
possible.”

We added the comment “In our p re
sent world it is only in quite exceptional 
circumstances that unilateral action on 
the p art of a  State can be considered as 
legally justified on the basis of the doc
trine of hum anitarian intervention”.

I can only say that, even w ith all 
these qualifications, I feel less confident 
than I did six years ago tha t unilateral 
hum anitarian intervention can ever be 
justified.

The best hope for peace lies in utili
sing and in strengthening the proce
dures for concerted international action 
w ith the United Nations Organisation, 
rather than by perm itting and encoura
ging Nation States to go to war, even to 
rectify gross violations of hum an rights 
which shock the conscience of m an
kind.
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The Credibility Gap in Human Rights
N iall MacDermot 

Speech to
C anadian H u m an  R ights F oundation  on 21 N ovem ber 1974

The credibility gap in hum an rights 
is a term  coined by my predecessor, 
Mr. Sean M acBride. H e used it to refer 
to the gap between the standards which 
governments proclaim, or accept, or at 
least pay lip-service to, and the reality 
of their practice in enforcing or sup
pressing these rights.

The questions I would like to consider 
w ith you are the extent of this gap, the 
reasons for it, and what, if anything, 
ordinary citizens who care about 
human rights can do about it.

The standards, the internationally 
accepted standards, are those contained 
in the International Bill of Hum an 
Rights, i.e. the Universal Declaration 
and the two international covenants, 
the Covenant on Economic, Social and 
Cultural Rights and the Covenant on 
Civil and Political Rights together with its 
Optional Protocol. The two Covenants 
have not y e t come into force, bu t with 
the recent surge in ratifications only 8 
more ratifications are required for the 
Covenants to become formally part of 
international law. The Optional 
Protocol, giving the right of individual 
petition or complaint, already has the 
requisite num ber of ratifications, so it 
will come into force as soon as the 
Covenant does. A num ber of W estern 
governments, including Canada, are 
believed to be coming shortly to the

point of decision, w hether or not to rati
fy the Covenants. I t is of the utmost 
importance that they should, especially as 
the U SSR  and other Eastern Bloc 
countries are making much of the fact 
that they have ratified while most 
W estern powers have not.

International lawyers argue about 
the status of the Universal Declaration, 
w hether it is merely a  general statement 
of principles recommended to govern
ments by a  resolution of the General 
Assembly, or w hether it now  forms part 
of the customary law of nations, and so 
imposes binding obligations in interna
tional law. Your Vice-President, 
Professor Jo h n  Humphrey, argues 
cogently for the latter view. W hatever 
be its legal status, the Universal 
Declaration remains a very remarkable 
and significant document. That a  decla
ration of this kind, identifying so many 
specific hum an rights, should be adop
ted  and accepted, even in principle, by 
almost all governments of the world, of 
widely differing cultures and social sys
tems, is a tremendous achievement. It 
sets standards against which the 
conduct of nations can be examined; it 
provides a  basis for discussion, and a 
standard for judgment. I t plays an 
im portant role in education. The ideals 
it proclaims are taught in all parts of the 
world. M any of the new nations have 
enshrined its principles in their 
Constitutions. Even if they fall short in



their achievement, they nevertheless 
remain committed to these principles.

W hilst the declaration is accepted 
universally, or almost universally, it 
m ust be adm itted th a t it is regarded 
w ith varying degrees of enthusiasm in 
different parts of the world. In  some 
quarters it is described as a W estern- 
oriented document. Certainly the 
articles relating to civil and political 
rights were fram ed largely by W estern 
or W estern trained lawyers, and are 
expressed in term s which are largely 
derived from W estern legal systems and 
W estern concepts of democracy. 
It would undoubtedly be a  useful 
contribution to the understanding and 
acceptance of hum an rights if lawyers 
from other legal systems could draw  
up authoritative statements of hum an 
rights based upon their own legal 
tradition. For example, an Islamic 
Declaration of Hum an Rights could be 
a valuable document in helping to 
establish the tru ly  universal character 
of these rights. But the fact remains 
that the development of the conception 
of hum an rights is one of the achieve
ments of W estern civilisation and some 
of the principles stated in the 
Declaration are essentially W estern 
concepts.

One of these is the Rule of Law. The 
International Commission of Ju ris ts  
exists according to its statute to prom o
te the Rule of Law. For us, hum an 
rights and the Rule of Law are two 
sides of the  same coin; we believe that 
neither can exist for long w ithout the 
other. This is recognised in the 
Preamble of the Universal Declaration 
which says in words which sound a 
warning to authoritarian regimes:

“It is essential, if man is not to be 
compelled to have recourse, as a 
last resort, to rebellion against 
tyranny and oppression, that 
hum an rights should be protec
ted by the rule of law. ”
W hat do lawyers mean w hen they 

speak of the Rule of Law? There is, of 
course, a  vast literature on the subject. 
The International Commission of 
Jurists, in a series of international 
conferences held  in Europe, Asia, 
Africa and Latin America between 
1955 and 1967, brought together 
lawyers from all parts of the w orld to 
spell out as precisely as possible w hat is 
m eant by the Rule of Law. In essence it 
means four things.

First and foremost, it means a  sys
tem in which those who govern cannot do 
so arbitrarily but are themselves subject 
to the law.

Secondly, to make this subjection of 
the Executive to the law  meaningful, 
there m ust be a genuinely independent 
Judiciary. And I think most of us 
w ould say that there needs to be an 
independent Legislature as well. W hen 
judges and legislators are dependent 
upon the Executive, they are liable to 
end up as little more than the tools of an 
authoritarian government.

Thirdly, the law m ust itself have a 
moral basis recognising the inherent 
dignity of every hum an being and hrs 
equal entitlement to the protection of 
his fundam ental rights and freedoms 
w ithout discrimination on grounds of 
race, religion, sex or other distinction.

Fourthly, the law m ust provide an 
effective and speedy system of judicial



remedies to enforce these rights; this 
implies among other things a fair trial 
system, and an independent legal p ro
fession so organised as to provide the 
public w ith the service it needs for its 
protection.

Now, if we are honest, when we 
look around the world, we find relative
ly few countries where the protection of 
human rights under the Rule of Law, in 
the terms just defined, can be said to 
exist. Indeed, if they are subjected to 
close enough scrutiny, perhaps no 
country will measure up. Those that 
come nearest are for the most part 
either W estern European countries or 
countries which have derived their legal 
and political systems from W estern 
Europe. However, before we start fee
ling too superior about this, let us 
remember that W estern European sett
lers have been responsible for the two 
countries which are perhaps the grea
test of all violators of hum an rights. I 
refer, of course, to the racist regimes of 
South Africa and Rhodesia.

In the 1950s and early 1960s when 
the tide of independence was at its 
height in the Third W orld countries of 
Asia and Africa, and w hen there was a 
strong current flowing towards more 
democratic regimes in Latin America, 
great optimism prevailed about the 
future of hum an rights and the Rule of 
Law in those countries. M ost of their 
statesmen and almost all their lawyers 
had been trained in W estern schools or 
traditions, and those at least w ho had 
not accepted the M arxist analysis of 
society, were determined to establish in 
their countries parliam entary dem ocra
cies in the W estern style, w ith all the 
basic freedoms of opinion, expression,

association, assembly, freedom of the 
press, trade union freedom and so 
forth, guaranteed under the Rule of 
Law in m ulti-party democracies.

Now, only a decade or two later, 
there are very few of these countries in 
which there is any real freedom of poli
tical association and expression, and 
very few where opponents of the 
government cannot be arrested and 
detained for long periods w ithout trial 
on the grounds that they are endange
ring national security and public order. In 
all too many countries, the security 
authorities, feeling themselves beyond 
the reach of the law, indulge in brutal 
to rtu re and ill-treatment of suspects, 
especially under interrogation. And, as 
recent annual reports of the 
International Press Institute have 
shown, there are precious few countries 
in all the w orld w here there is any real 
freedom of the press, about one in five 
of the 132 M em ber States of the United 
Nations.

This is one aspect of the "gap”. But 
let us look at the gap for a moment from 
another aspect. One of the M embers 
of our Commission, a distinguished 
Professor of Law in one of the Third 
W orld countries, said to me recently, 
“You must always rem ember that 
hum an rights” - and he was referring to 
civil and political rights - “hum an rights 
mean very little to a  man on less than 
3,000 calories a day”. If  that is true, 
and in general I fear that it is, it means 
that hum an rights mean very little to 
two thirds of the w orld’s population. 
These rights are significant only for us, 
the remaining third, who consume 
two-thirds of the world's food 
resources. W hen we speak of human



rights, w hat we usually have in mind 
are the civil and political rights in 
Articles 2 to 21 of the Universal 
Declaration. To the Third World, the 
Articles which they would rather see 
achieved, if they have to  choose, and 
which rank  highest in their priorities, 
are Articles 22 to 28, which set out the 
economic, social and cultural rights, the 
right to social security, the right to 
w ork w ith just and favourable rem une
ration, the right to rest and leisure, the 
right to a standard of living adequate 
for the health and well-being of a per
son and of his family w ith the right to 
security in unemployment, sickness, 
disability, widowhood and old age, the 
right to education and the right to parti
cipate freely in the cultural life of the 
community.

For them the “gap” is the economic 
gap between the rich nations and the 
poor. The communist countries claim 
that they have gone further than the 
capitalist countries in realising the eco
nomic, social and cultural rights. I t is a 
questionable claim bu t it is not one that 
can simply be dismissed. For example, 
are we sure that the general level of cul
ture of the average w orker in the W est is 
higher than that of his counterpart in 
the Soviet countries?

Against this backdrop, let us consi
der w hy it is tha t hum an rights in the 
W estern sense, civil and political rights, 
are not more effectively protected in the 
Third W orld countries. I do not pose 
the question for the communist coun
tries because, for all their adherence to 
the Covenant on Civil and Political 
Rights, they interpret it in their own 
way. Freedom of speech, freedom of 
association, freedom of assembly, free

dom of movement and freedom of 
conscience and religion have limitations 
for them  far beyond anything we would 
find acceptable. But m ost of the Third 
W orld countries do subscribe in theory to 
hum an rights under the Rule of Law as 
we mean them. They do not accept the 
communist view of society They aspire to 
political freedom. W here civil and poli
tical rights are suspended, it is usually 
said that this is due to a  situation of 
national emergency in which the securi
ty  or integrity of the State is threatened, 
and exceptional measures are needed. 
O r it is said that they are undergoing 
such revolutionary social changes that 
they cannot afford the luxury of these 
freedoms at the present time. B ut the 
doctrine remains and this, in itself, is 
important. The subject of human rights is 
taught to students, and a very popular 
course it usually is. At the law schools 
the theory o f the R ule o f Law is still 
p art of the curriculum. W hy then is 
there such a wide gap between their 
aspirations and their achievements.

There are, of course, many different 
factors, bu t I w ould like to single out 
four which, as it seems to me, make the 
achievement of human rights exceedingly 
difficult in these countries, and we need 
to understand them  before we pass 
judgment, and certainly before we try  
to influence them.

First, they have not had time to 
develop political and social systems 
adapted to their own traditions and 
needs. Looking back, the assumption 
that m ulti-party parliam entary demo
cracy on the US, British or French 
models would prove to be a viable poli
tical form for the newly independent 
States of the Third W orld now seems



rather extraordinary. It has taken us 
long enough to develop them  and find 
the forms suited to our traditions and 
needs, and in m any cases it has been a 
painful process. In the W estern world 
itself democracy has not infrequently 
failed, as we have seen in recent years 
in Greece, and in N orthern  Ireland, not 
to mention the fascist regimes in 
Germany, Italy, Portugal and, still 
continuing, in Spain.

Secondly, these countries are still at 
the stage of nation building. In  Africa in 
particular their boundaries were artifi
cial creations imposed on them  from 
outside, cutting across tribal areas, and 
grouping together tribes often w ith a 
long history of rivalry and mutual 
suspicion. For a parliam entary demo
cracy to work, there m ust be a  basic 
sense of national unity, a broad consen
sus of agreement about the nature of 
the political and economic system, and 
a spirit of m utual tolerance within this 
framework. There also needs to be a 
sound and impartial administration, 
a capable civil service. These conditions 
are not easy to achieve, and in most 
Third W orld countries they are still 
lacking.

A th ird  factor in some countries is a 
tendency towards violent extremism in 
political opposition. W hen the opposi
tion feels that it has no means of attai
ning pow er by lawful means, it has 
resort to violence, either direct physical 
action by terrorism, or by inflammatory 
propaganda seeking to stir up mob 
violence and unrest. Terrorism has 
done untold harm  to hum an rights. 
Generally, this is a m atter of indifferen
ce to the terrorists. They regard the 
whole edifice of civil and political rights

as a hypocritical bourgeois facade desi
gned to conceal a system of economic 
class exploitation, which they w ant to 
destroy. None of them has succeeded in 
getting rid of the economic system by 
these methods, bu t they have certainly 
succeeded in getting rid of w hat they 
regard as the bourgeois facade.

A fourth factor is the understan
dable, bu t in my view usually mistaken 
belief of soldiers that they can make a 
better job of running their country than 
the politicians. The military m ind and 
the political mind are poles apart, and 
the rigid sense of discipline and order 
which is the very essence of military 
organisation is seldom the right recipe 
for solving difficult political questions. 
But when politicians are signally failing 
to solve a country’s problems, there is a 
great temptation for soldiers to take 
over pow er and tiy  their hands. And if 
the politicians are threatening to make 
revolutionary changes in the power 
structure of the country, and if the sol
diers are encouraged and assisted by 
powerful influences from within or 
from outside, the temptation may become 
irresistible. The one country which 
seems to have draw n the logical conclu
sions from this is Costa Rica, probably 
the most democratic country in Latin 
America. I t has safeguarded itself 
against military coups by the simple 
expedient of abolishing the armed 
forces. It should, of course, be said that 
there have been military coups or coun
tercoups aimed at restoring democracy. 
We saw one in Ghana w hen N krum ah 
was overthrown. But Busia’s democra
cy did not survive for long. M ore 
recently we have seen the m ilitary over
throw  of the dictatorship in Portugal, 
and await its final outcome with 
anxious concern.



These four factors I have mentio
ned, as well as others, have led some of 
these countries to try  to devise new 
forms of democracy, which they believe 
are better adapted to their situation. 
For example, Tanzania and Zambia, 
have opted for the one-party State. 
Before we dismiss this too readily w ith a 
cynical smile, let us rem ember that in 
most African countries parties have 
divided largely on a tribal basis. If the 
objective is to create national unity and a 
national loyalty that is stronger than 
tribal loyalty, it may well be that a 
m ulti-party system is a luxury which 
cannot be afforded for the time being. 
Both President N yerere and president 
K aunda are men with a  fervent belief in 
freedom and democracy, but they have 
both opted for the one-party State. The 
interesting question is how much capacity 
for criticism and resistance there is 
within the single party. Let me give two 
examples from Tanzania which illustrate 
the point.

A few years ago, President Nyerere, 
who is a known abolitionist, introduced 
a measure in parliam ent to abolish capi
tal punishment. The almost unanimous 
reaction was hostile and the Bill was 
throw n out. President N yerere accep
ted their decision. Last year, the 
government in its Finance Bill propo
sed to raise increased taxes in ways 
which were likely to be unpopular. The 
members of parliament, perhaps feeling 
that if they supported the measure had 
little chance of being reelected, voted 
down the tax  increase. (Although there 
is a single party, there are multiple can
didates nominated by the party  for each 
constituency; the electors do, therefore, 
have some choice, and some promising 
ministerial careers have been term ina
ted  or in terrupted through the verdict

of the electors.) But to return  to the 
Finance Bill: for a government to  have 
its tax  proposals voted down is a 
serious matter. There has to be some 
give somewhere, and on its occasion it 
was not President N yerere who did 
the giving. H e firmly announced that 
he would reintroduce the Bill and that 
if it was defeated again he would call 
a general election. The w ord went 
around that any member who voted 
against the Bill this time, w ould not 
be nominated again as a candidate. 
W hen the Bill was represented, its former 
opponents found the President’s speech 
overwhelmingly persuasive, and the 
Bill passed w ithout debate and w ithout 
a vote. That may be an extreme case, 
but it is not the first time that 
parliam entarians have been influenced 
in their voting by a th reat of dissolu
tion.

Another country which is seeking to 
find new forms of democracy is Peru. 
In this case, there is the unusual picture 
of a military regime carrying out a left- 
wing social revolution, w ith a strong 
nationalist flavour. Earlier this year, 
they passed a somewhat remarkable 
press law, under which all the six natio
nal newspapers were taken over, but 
instead of being transferred to State 
ownership, they are each, with a  period 
of one year, to be transferred to a  board 
comprising representatives of a  particu
lar section of the society. One each is to 
go to the rural, industrial, professional, 
cultural, educational, and service sec
tors. Meanwhile, the newspapers are 
administered by tem porary committees. 
The Act guarantees press freedom, and 
President Velasco expressly authorised 
the press to criticise the government. 
The editors took him at his w ord and 
m ounted a massive campaign against



police brutality, aimed in particular at 
the Chief of the Security Police of 
Lima. The campaign was successful to 
the point that the police chief was 
removed. It remains to be seen how the 
representatives of the different sectors 
who are to control the national press 
will be chosen - w hether they will really 
be freely elected and represent the 
views of their sector, or just be govern
ment nominees. I t also remains how 
much freedom of expression will be 
allowed to the press. But at last, this 
initial campaign shows that it m ay be 
possible to reconcile press freedom with 
forms of public ownership.

W hen all allowances have been 
made for the difficulties facing some of 
these countries, the fact remains that in all 
regions of the w orld serious violations 
of human rights are occurring daily, for 
which there can be little or no justification 
or excuse. In  a  great arc extending from 
Latin America across Africa and 
Europe, the Middle East, the U SSR  
and Asia, say from Chile to Korea, hun
dreds of thousands of people are being 
held in jails and prison camps for years 
simply because of their political views 
and activities, often w ith  no charges 
against them, no trials, no access to 
lawyers, little or no contact with their 
families, and in atrocious conditions. In 
Indonesia alone there are estimated to 
be between 30,000 and 40,000 political 
prisoners, most of whom have been 
held now for eight years w ithout trial, 
and no prospect in sight of release. In 
Cuba, a much smaller country, there is 
a similar number. In  the USSR, per
haps 10,000, mostly dissident 
Ukrainians, Latvians, Lithuanians and 
other nationalists. In  m any countries 
persons under interrogation have been 
subjected to excruciating tortures,

administered with scientific refinement, to 
leave no trace on the victim.

W hat can be done about it? This is a 
question which is constantly facing 
non-governmental organisations like 
ourselves and Amnesty International, 
and others who w ork in this field. I t is 
constantly facing the Churches, who 
are probably doing more than anyone 
in the field of hum an rights. I t faces 
every individual who cares about these 
things and wants to do something to 
help.

There have been some remarkable 
individuals who have achieved a great 
deal in acting on their own, but most of 
us can be more effective working together 
in groups or organisations. O ur objecti
ve m ust be to  bring pressure on govern
ments to m end their ways, because it is 
governments who have the pow er to 
end violations if they are spurred or 
shamed into doing so. The first task is 
to inform ourselves, to  know  w hat is 
going on, and as far as possible w hy it is 
going on. Then we have to use all 
means available, including the mass 
media to spread the information to as 
m any people as possible, so as to stir up 
and arouse public opinion. This is the 
principal, and sometimes the only, wea
pon we have to hand. It m ay seem at 
times a feeble one, bu t there is no 
government, no m atter how  totalitarian 
which is not sensitive about its public 
image and which cannot be influenced 
to some extent by  the force of public 
opinion. Naturally, this opinion is likely 
to be m uch more effective if it is weigh
ty  enough to operate through the 
governments of other countries, parti
cularly those on whom an offending 
government is dependent for aid and 
support.



Let me give an example. Early in 
1973 we learned that seven lawyers had 
been arrested in Athens as a result of 
acting for political prisoners, and that 
they were being brutally tortured in the 
notorious military police headquarters. 
A mission of three very eminent 
lawyers, M orris Abram, former US 
representative of the U nited Nations 
Hum an Rights Commission, your own 
Professor Jo h n  Humphrey, and Mr. 
William Butler of the N ew  York Bar 
Association, flew out on behalf of our 
organisation and the International 
League for the Rights of M an to make 
representations to the government. The 
government refused to see them, but 
the mission attracted a great deal of 
publicity within Greece and abroad. As 
I learned later, one of the consequences 
was very heavy diplomatic pressure by 
the United States government on 
Greece and shortly afterwards the 
lawyers were released. I t was as a result 
of the action taken by people of this 
standing tha t the  US Governm ent was 
able to say to the m ilitaiy government 
in Greece: “We do not wish to interfere in 
your internal affairs, but when your 
activities provoke a reaction like this, it 
becomes an internal affair for us, and it 
affects our relations w ith you”.

This is a barrier that frequently has to 
be overcome - the reluctance of govern
ments to interfere in each other’s internal 
affairs. Sometimes, they refer to Article 2 
(7) of the Charter of the United 
Nations which says that nothing in the 
C harter shall authorise the U N  to inter
vene in m atters essentially within the 
domestic jurisdiction of any State. The 
answer to that is very simple. Gross 
violations of hum an rights, wherever 
they may occur, are m atters of interna
tional concern, not only because they

may threaten the peace, but because 
they violate one of the objectives for 
w hich the U nited Nations exists, the 
prom otion of hum an rights. E veiy 
M em ber State is pledged under the 
C harter to take joint action under 
Articles 55 and 56 to see that hum an 
rights are observed. The United 
Nations has recognised this by  the p ro
cedures it has instituted to enable com
plaints of gross violations of hum an 
rights, w herever they may occur, to be 
received and examined and investigated 
by the U N  H um an Rights Commission 
and its Sub-Commission.

This is another field of action open 
to organisations such as ours - the exis
ting machinery for the international 
implementation of hum an rights. The 
procedures tend to be very slow, some 
of them  are new, and still largely 
untried, and none of them are armed 
w ith real teeth. Nonetheless, they are 
vitally im portant to the development of 
international law and it is up to all of 
us, through non-governmental organi
sations and through our own govern
ments to bring w hat pressure we can to 
see that they are used and developed. 
This year the International Commission 
of Ju ris ts  submitted a fairly detailed 
report on the reign of terror in Uganda 
under General Amin, and according to 
a Reuters press report (it is all suppo
sed to be veiy  confidential), we unders
tand that this has been referred to the 
Sub-Commission which will consider it at 
its meeting in Geneva in February 
1975.

There are other inter-governmental 
organisations apart from the United 
Nations which will receive complaints 
of human rights violations and enquire



into them, in particular the Hum an 
Rights Commissions of the European 
Convention and of the Organisation of 
American States. The latter body sent a 
mission to Chile this year which made 
public some admirable recommenda
tions for improving the legal protection of 
human rights in that country. This is 
particularly im portant since most of the 
members of the mission were delegates of 
other Latin-American countries.

O urs is a lawyers organisation and 
we naturally w ork prim arily through 
lawyers. We sent a mission to Chile this 
year to study the system of military jus
tice in force there. We have been glad 
to learn recently that our report has 
been cited by one of the leading lawyers 
in Chile, Dr. Eugenio Velasco, a form er 
Dean of the Law Faculty m Santiago, 
and one of the leading opponents of the 
Allende regime, in an appeal which he 
has made to the Bar Association of 
Chile. He has pleaded w ith them  to 
show the same determination m stan
ding up for hum an rights now as they 
did when those rights were threatened, to 
a much lesser degree, under President 
Allende. O ver 1,000 copies of his letter 
have, I understand, been distributed 
among lawyers in Chile. We find this 
very encouraging, though I regret that 
he rs now being threatened w ith prose
cution if he does not retract his state
ment. I m ust say that I would like to see 
more solidarity shown by professional 
lawyers associations for those lawyers 
who are suffering for their courage in 
standing up for hum an rights in these 
countries.

There is also considerable scope for 
action by members of other professions 
acting through their national or inter

national organisations. There can be no 
doubt that the action taken by the inter
national psychiatrists organisation at 
their conference in M oscow has had a 
useful effect in helping to secure the 
liberation of some political detainees 
confined in Soviet asylums. The pro
tests by other medical organisations 
earlier this year helped to secure the 
release of doctors who had been arres
ted in Uruguay. I am convinced that 
there is scope for much greater solidari
ty  of this kind.

The trade unions, of course, play a 
major part in the fight for hum an rights. 
The International Labour
Organisation, owing to its tripartite sta
tus, including representatives of w or
kers and employers along with govern
ments, has far the m ost effective 
machinery of any international organi
sation for the implementation of human 
rights. There is a lesson to be learned 
here - of the need for the participation 
of non-governmental organisations in 
international machinery for the enfor
cement of hum an rights.

B ut at the end of the day, probably 
the most effective action we can take is to 
push and cajole our own governments 
to intervene with governments w ho are 
defying the most elementary human 
rights. Clearly one needs to concentrate 
on those countries w ith respect to 
w hich one's government has some leve
rage.

There has been . an encouraging 
upsurge in interest in hum an rights 
issues throughout the w orld in then last 
year or two. The w ork of non-govern
mental organisations is partly  respon
sible for this, by  helping both  to form



and to express public opinion on these 
issues. Largely as a result of political 
pressures, governments in democratic 
countries, particularly those w ith which 
they trade or have alliances, are more 
ready to make interventions w ith res
pect to them, often privately bu t not 
necessarily less effectively on that 
account.

The striking change in tone in recent 
speeches of South African ministers, 
the flow of immigrants who have been 
perm itted to leave the Soviet Union and 
the much greater number, who, it 
seems, may be perm itted in future, the 
fall of the dictatorial regimes in 
Portugal and Greece, the re tu rn  to civi
lian government in Argentina, some 
helpful signs of a  possible move 
towards greater liberalisation in Brazil, all 
these are encouraging developments 
which at least in p a rt are attributable to 
external pressures. O f course, there 
have been other factors at work, not 
least internal pressures within these 
countries. One claim, however, can cer
tainly be made. The active concern of 
people outside these countries has 
given hope, encouragement and assis
tance to those inside them  who have 
striven to bring about greater respect 
for and observance of hum an rights. 
Non-governmental organisations active in 
this field have had many moving 
expressions of gratitude for the actions 
they have taken.

Canada is a country which can, I 
believe, play an im portant role in this 
field. W hilst belonging to the W estern 
world and deeply respecting its trad i
tions, Canada, like Australia and New 
Zealand, has the advantage of being a 
younger country which has itself gai
ned its independence, and w hich has 
succeeded in winning the confidence 
and friendship of many of the Third 
W orld countries. W e have been greatly 
encouraged both by  some of the initia
tives your government has taken in the 
international field and by the very stri
king concern of ordinary citizens in 
your country about hum an rights issues 
in m any parts o f the world. i

I know that the Canadian Hum an 
Rights Foundation is primarily concerned 1
w ith the field of hum an rights within 
your country, b u t the fact tha t you  have 
invited persons such as M rs. Sipela and ■
myself to this Conference shows that ,
you realise that, like peace, hum an i
rights are indivisible. Concern for ones 
fellow hum an beings cannot stop short 
at national frontiers. It is a great privile
ge to have addressed you, and I hope 
we may find opportunities to continue i
working together in the cause which 
unites us, safeguarding the rights of the 
individual everywhere in dignity and 
liberty under the law.



H um an R ights and the Churched
N iall MacDermot

A ddress to  the A nnual G eneral M eeting 
of the  C atholic Institu te  for In ternational Relations, 

London, 18 Ju n e  1976

I t was with real pleasure that I 
accepted this invitation to speak on 
Human Rights and the Churches. It is 
nearly six years since I began working 
in the international field on behalf of 
human rights. D uring that time I have 
become increasingly aware that it is 
often the Churches which play the 
greatest p art in their defence and p ro
motion, particularly in countries where 
human rights are consistently and sys
tematically violated. Sometimes they 
are almost alone in doing so.

I am speaking prim arily of the 
Christian Churches. Two years ago I 
attended a conference in Louvain of the 
W orld Conference on Religion for 
Peace, a non-governmental organiza
tion which brings together members of all 
the leading religions of the w orld in the 
cause of peace and related subjects, 
including hum an rights. One of the 
things which struck me was how  much 
better equipped organizationally the 
Christian churches are than other reli
gions to take action in this field. This is 
not to decry the contribution made by 
other religious leaders, but w hen there 
is a need for coordinated, speedy and 
effective action at the international and 
international levels, it is particularly the 
Christian Churches who have the 
means available and the will to use it.

W hat I have been saying can be 
illustrated from Rhodesia, where it is

the Christian Churches who, almost 
alone among the small white minority, 
have maintained a campaign in favour 
of human rights. There are opposition 
political parties w ithin the white mino
rity who could have championed this 
cause if they had chosen to do so. But 
even those who favour a  more liberal 
policy towards the Africans have not 
been prepared to challenge the govern
ment about the brutalities and excesses of 
the security forces towards the 
Africans. Perhaps they have been 
afraid of incurring electoral unpopula
rity if exposed to the kind of abuse 
which the M inister of Law and Order, 
Mr. Lardner Burke, saw fit to direct at 
the Churches. In an obvious reference 
to the Catholic Justice and Peace 
Commission he said: “There is a fifth 
column at w ork which on the face of it 
appears to stand for justice and peace 
and so forth but which in reality has 
much more sinister objectives.” On 
another occasion, in  rejecting a demand 
for a  commission of enquiry into alle
ged atrocities, he said: “It is the usual 
ploy of those who are indoctrinated by 
the Communist Code.”

W hatever the reason for the silence 
of the opposition parties, it was left to 
the Christian Churches to collect and 
publish, w ith your assistance, informa
tion about the torture and ill-treatment of 
suspects and the demoralizing and 
dehumanizing effects of the w ay in



which Africans have been crowded into 
the so-called protected villages. The 
catholic Justice and Peace Commission 
has been in the lead in this, bu t it has 
been veiy  much an ecumenical activity 
w ith close cooperation between 
Catholics, Anglicans, M ethodists and 
other Churches.

It is right to say tha t African leaders 
have also denounced these violations 
b u t naturally this does not make the 
same impact within the white commu
nity as statements by their own church 
leaders. Also the Africans do not have 
the same links with the outside world, 
so as to be able to mobilize external 
pressure upon the government. Indeed, in 
this particular case, it was to me 
somewhat surprising and depressing to 
find how sceptical the African leaders 
were about the value of trying to do 
this. They had known for years w hat 
had been going on, bu t they did not see 
any point in trying to document and 
transm it abroad this information. There 
would, no doubt, have been risks for 
them in doing so. But it is not, I believe, 
prim arily the risks involved which have 
deterred them. This reason is a sadder 
one. Disillusioned by the ineffective
ness of the U nited Nations action 
against the illegal regime, they do not 
see how activities of this kind can help at 
all towards their liberation. In this, I am 
sure, they are profoundly mistaken, but 
it is a sad reflection that this should be 
their attitude.

It is perhaps an extreme case. O ther 
African liberation movements in 
Southern Africa have had much closer 
contacts w ith international human 
rights organizations. Nevertheless, they 
are seldom equipped to collect and dis

seminate the kind of accurate and 
continuous information which is requi
red to enable an effective pressure of 
public opinion abroad to be built up.

The Churches have one great 
advantage in Rhodesia. They have, in 
the missionaries and mission schools, 
representatives throughout the African 
areas who are closely in touch w ith  the 
people and know w hat is happening to 
them  and w hat they are thinking. We 
had a vivid illustration of this same 
point in quite another region of the 
w orld when our mission w ent to Chile 
in 1974. We were received by Cardinal 
Raul Silva just after the rem arkable 
public statem ent by the Catholic 
Bishop’s Conference denouncing the 
use of physical and psychological to r
tures during interrogations. He told us 
that two days earlier General Pinochet 
had tried to dissuade him from publi
shing this, adding "Anyway, it isn’t 
true.” The Cardinal reply to this was: 
"General, there are two organizations 
in this country who know w hat is going 
on, the Carabineros and the Church, 
and the reason is the same. In each case 
we have our man in eveiy street and in 
every village and nothing can happen 
w ithout our knowing about it. If the 
Church tells you that these practices 
are occurring, you have got to believe 
it.” Evidently, General Pinochet did 
believe it, since, on a later occasion, he 
defended the practice to Bishop 
Helm ut Frenz, saying "How else can 
we make them sing." Cardinal Raul 
Silva also told us on this occasion that 
whereas there had been a m inority of 
the bishops who doubted the wisdom of 
their Conference making a public state
ment of this kind, there was not one 
who disagreed w ith the facts of the 
arbitrary arrests and torture and ill-



treatm ent o suspects. O n that there was 
unanimity.

The Churches: Cooperation and
Contribution

These two examples indicate some 
of the reasons w hy the churches are 
able to and do make a unique and vital 
contribution to the prom otion of hum an 
rights, they have access to reliable fac
tual information about w hat is happe
ning; their w ord is generally credible in 
these m atters in a w ay that that of inter
ested political organizations is not; they 
usually enjoy a  certain immunity from 
repression at least in professedly 
Christian countries (there are, of 
course, limits to this; it is not unusual 
to find priests imprisoned in some of 
these countries), and finally they have 
channels of communication to interes
ted persons and organizations outside 
their countries who are ready to help 
them.

These points could be illustrated 
from almost every region of the world, 
to an im portant extent it is the 
Churches who have draw n attention to 
and supplied information about torture 
practices, arbitrary arrests and deten
tions, harassments, threats, physical 
attacks and assassinations carried out 
by security forces, or, in some cases, 
their para-m ilitary or para-police asso
ciates, in places as far apart as Korea, 
the Philippines, South Africa, Chile, 
and Brazil, to name bu t a  few.

Usually, one of the Churches is in 
the lead, generally the Church w ith the 
largest following among the oppressed, 
but it is striking in how m any cases this

activity is the occasion for ecumenical 
inter-church cooperation. Among 
examples which spring to m ind are the 
Committee for Cooperation for Peace 
in Chile and the Christian Institute 
in South Africa. The Committee for 
Cooperation for Peace came into exis
tence at the initiative of the leaders 
of the Catholic and Lutheran Churches 
and of the Jew ish  community. It provi
ded a  legal aid and advice service which 
helped thousands of political prisoners, as 
well as workers who had been dismis
sed from their jobs owing to their 
political beliefs. It organized relief and 
assistance to their families. It collected 
and collated accurate and reliable infor
mation about the repression in Chile 
and supplied it to many visiting mis
sions from abroad. The Christian 
Institute in South Africa, w ith support 
from all the leading Christian Churches 
apart from the D utch Reformed 
Church, seeks to prom ote inter-racial 
understanding and to  find solutions 
compatible w ith Christian principles to 
South Africa’s social problems. I t has 
also produced accurately documented 
information about the repression in 
South Africa, as well as a  remarkable 
series of reports and studies with 
positive proposals for advancing the 
status of Africans. I t is led by one of 
the great Christian leaders of our times, 
Dr. Beyers Naude, a  form er pastor of 
the D utch Reformed Church, which 
disowned him when he accepted the 
directorship of the Institute.

In  each case, the repressive govern
ments concerned have rightly seen 
these bodies as a serious challenge to 
their position, and have done all they 
can, or all that they th ink expedient, 
to discredit them and restrict their 
activities. In neither case could the



authorities prosecute them for any 
offence, as they had kept strictly within 
the law. In Chile the Committee has 
been closed down, not by any lawful 
procedure bu t simply by beginning to 
arrest and detain its staff under the 
state of siege (the head of the legal 
departm ent has been expelled from the 
country) and by General Pinochet 
w riting a letter to Cardinal Silva telling 
him that the committee m ust cease its 
activities.

In South Africa the action taken has 
been more subtle and more sinister. The 
Christian Institute was subjected to an 
examination by the notorious secret 
inquisition known as the Schlebiuch 
Commiddion. This was a  parliam entary 
Commission (in which to their discredit 
the opposition United Parly  participa
ted), which was set up to investigate 
allegedly subversive organizations. It 
sat in secret and it was an offence to 
publish anything that was said before 
the Commission. M em bers of the 
suspected organizations could be sum
moned to be interrogated by the 
Commission under oath, w ithout kno
wing w hat charges had been made or 
w hat evidence had been led against 
them. They were not entitled to the 
assistance of a lawyer and it was a cri
minal offence to refuse to answer ques
tions. In these circumstances Dr. 
Beyers Naude and other leaders of the 
Christian Institute refused to testify, 
making clear that they w ould be willing 
to do so in open proceedings subject 
to the normal safeguards and principles 
of the Rule of Law. They were all 
duly prosecuted and convicted and the 
protracted appeal proceedings are not 
yet completed.

This Commission eventually produ
ced a report which sought to smear the 
Institute w ith the suggestion that it 
supports violent change and therefore 
constitutes a danger to the State. The 
report was described in a leading article 
in the Cape Timed in these words: “It is 
about the w orst docum ent of its sort we 
have ever set eyes on, w hen judged by 
criteria of unsubstantiated assertion, 
guilt by  association, unveiled innuendo 
and jumping to conclusions.”

The government, however, was so 
pleased w ith this instrum ent of calum
ny that it now introduced a  Bill to esta
blish a perm anent commission of this 
kind and to give itself pow er to impose 
indefinite detention w ithout trial on 
security suspects.

As well as cooperating between 
themselves, the Churches in these 
countries often w ork closely w ith 
lawyers who share their concern to 
assist the victims of oppression and to 
see a restoration of hum an rights under 
the law.

The Role o f  the Legal Profession
The role of the legal profession 

varies greatly from country to country. 
In all countries there will be at least a 
small minority of lawyers who know 
w hat is going on and who are involved in 
defending victims. These tend to be a 
group of younger lawyers who practise 
largely m criminal work. They are not 
among the m ost influential or powerful 
members of the profession. In  some 
cases they are politically sympathetic to 
the victims, if only because in places 
where there are acute political divisions



and tensions it is rare to find lawyers 
willing to act for suspects on the other 
side of the political fence. This becomes 
something of a vicious circle. The 
lawyers get identified w ith their clients 
and consequently subject to the same 
kind of harassm ent and persecution. In 
Argentina, for example, it is not unu
sual for defence lawyers to have bombs 
thrown into their offices, to be threatened 
with assassination if they do not leave 
the country, and even at times, to be 
assassinated w ithout being offered this 
option. W here these defence lawyers 
are left to themselves w ithout support 
from the leaders of the profession, the 
establishment lawyers, they are at great 
risk. The leaders of the profession 
either do not know what is going on or do 
not w ant to know. It is not an unusual 
experience for me w hen meeting the 
heads of the profession in such coun
tries to find that I know more about 
what is going on in their countries than I 
do. I remember clearly a  strenuous dis
cussion I had in 1972 w ith  a  member of 
one of the leading firms of commercial 
lawyers in U ruguay who simply would 
not believe the things I told him. Two 
years later, w hen things had gone 
worse, and even his respectable clients 
were getting tortu red  for suspected 
currency offences, he adm itted that I 
had been right and he had been wrong.

W hen the leaders of the legal profes
sion strip off their blinkers and find out 
w hat is really going on and are prepa
red to stand up and support those of 
their colleagues who are involved in the 
day-to-day struggle, they can play a 
really im portant role in defence of 
human rights. I think, for example, of 
the Council of the Federation of 
Colleges of Advocates in Brazil, a most 
influential body which has consistently

and publicly protested against the vio
lations of human rights occurring in 
Brazil, and has taken energetic action 
in support of colleagues who have been 
persecuted. A nother example is 
Pakistan, where the most distinguished 
members of the profession have led the 
struggle for liberty. U nder the military 
dictatorship of Ayub Khan they literally 
w ent out into the streets, carrying ban
ners and demonstrating against unjust 
laws and practices.

The same applies, I think, to the 
Churches. W hen those in positions of 
greatest responsibility are prepared to 
deploy all the force of their authority in 
support of the m inority of their mem
bers, for it is usually a minority, who 
are actively engaged on behalf of 
hum an rights, it not only adds greatly 
to the effectiveness of their action but 
gives some protection to those w ho by 
their activities may be risking harass
m ent and vilification, if not actual per
secution.

So far I have been talking about the 
w ork of the Churches in the countries 
where there is systematic violation of 
hum an rights. Before coming nearer 
home perhaps I should make clearer to 
w hat hum an rights I am referring.

W hen lawyers speak of human 
rights they tend to think in particular of 
the traditional civil and political rights, 
freedom of speech and expression, free
dom of association and assembly, a  free 
press, freedom from arbitrary  arrest, 
the right to a fair trial, freedom of 
communication, freedom of movement, 
and so forth. W estern trained lawyers 
believe that these rights achieve their 
highest attainm ent w hen safeguarded



by a pluralist parliam entary democracy, 
by an independent judiciary and by 
well-known legal remedies, such as 
habead corpus.

The Universal Declaration o f  Human 
Rights

The Universal Declaration of 
H um an Rights, as I am sure you know, 
includes not only these traditional civil 
and political rights bu t also the basic 
economic and social rights inherent in 
the concept of social justice, such as the 
right to  w ork w ith  fair rem uneration 
and equal opportunity, w ithout discri
mination, trade union rights, the right 
to social security, family rights, the 
right to adequate standard of living and 
health, the right to education, the right to 
participate in the cultural life of the 
community. These two sets of rights 
have been spelt out in greater detail in 
the two International Covenants of 
Hum an Rights, the Civil and Political 
and the Economic, Social and Cultural, 
which have both, after m any years, just 
received the 35 ratifications needed to 
bring them into force. M any of us feel 
very relieved that the U nited Kingdom 
has become one of the ratifying States.

I believe that churchm en will readily 
understand this interaction of econo
mic, social and cultural rights, and the 
civil and political rights. They see them as 
one whole because the see each single 
individual as a whole, and all mankind 
as a whole, whose unity  in peace and 
love they p ray  and w ork for. The gro
wing sense of responsibility of the 
churches for action in the field of 
hum an rights is striking. Let me give a 
few quotations to illustrate the point.

O n M arch 15 of this year Cardinal 
Stephen Kim of Korea preached a ser
mon during a M ass in the Cathedral in 
Seoul for priests and other Christians 
detained by the Korean police after a 
prayer meeting held on M arch 1 in the 
same Cathedral. In  his sermon he said 
of those arrested:

“I believe that their fundamental 
interest was in social justice and 
the protection of hum an rights 
before any interest in political 
systems. As a m atter of fact, this is 
the teaching of the Church. The 
1971 Synod of Bishops’ 
Statem ent on justice in the 
W orld taught that the Church 
m ust do her best to realise social 
justice and made it clear that 
‘w ork for the realization of justice 
is a constitutive part of the mis
sion of the Church.'

The Synod of Bishops states in its 
message on the Protection of Hum an 
Rights issued in 1974 that ‘the protec
tion of hum an rights is today one of the 
C hurch’s greatest missions.’ In  addi
tion, the social teachings of successive 
generations of Popes and the teachings of 
the Councils emphasize that the 
Church must understand salvation, not in 
the old, narrow  sense of ‘saving souls’, 
but in the broader sense th a t the 
Church m ust devote herself to making 
every country, in fact the whole world, 
more hum an in Christ. Therefore, the 
Church m ust do her best to plant the 
Gospel spirit, justice and love deep in 
every sphere of society - political, eco
nomic and cultural.”

On 7 Decem ber 1973, on the occa
sion of the 25th anniversary of the



Universal Declaration of Hum an 
Rights, a Jo in t Statem ent was issued 
by Dr. Philip Potter for the W orld 
Council of Churches and Cardinal Roy 
for the Pontifical Commission Justice 
and Peace. Two of its main points were:

“W e appeal to local churches, 
and particularly to Christian lea
ders and educators, to initiate or 
intensify programmes of instruc
tion and sensitization on human 
rights and corresponding duties 
so th a t every person, regardless 
of race, religion, class or nationa
lity, may be aware of the qualities 
of hum an life to which he is entit
led.”

and:
“Together we m ust prom ote and 
defend hum an rights in each of 
our own respective societies. 
And in solidarity w ith all those 
who struggle for freedom and 
justice we m ust identify our 
efforts to remove the root causes of 
human suffering w herever it 
occurs.”
Plainly, action can be taken at diffe

rent levels. A t one level it can be a 
m atter of charitable w ork to bring 
succour to victims of oppression as well 
as to victims of poverty, disease and 
ignorance. The w ork of missionaries in 
the field of education and the w ork of 
the great relief organization is an all 
im portant activity in support of hum an 
rights. O thers will be draw n to reme
dial action aimed at persuading or indu
cing authorities who are violating 
human rights to m oderate their actions 
and make their rule more humane. For

others again, their concern about justi
ce will lead them to search for the 
political means to tackle the underlying 
causes of injustice.

In  the International Commission of 
Ju ris ts  we describe ourselves as a  non
political organization, meaning that we 
are not identified with any particular 
party  or ideology and seek to look 
objectively at the situation concerning 
hum an rights under all political and 
social systems. But we are well aware 
tha t everything w e say and do has poli
tical implications. It is impossible to 
make any meaningful contribution to 
the protection of hum an rights in any 
country w ithout some understanding of 
the political background and the political 
forces involved. And it is equally 
impossible to take any effective action 
in support of hum an rights w ithout 
one s actions having political repercus
sions. We cannot, as lawyers, shirk the 
fact that the struggle for hum an rights 
is inevitably a political activity.

There are, of course, many lawyers 
who refrain from acting because they 
consider the m atter “too political.” But 
this decision to do nothing where there is 
a possibility of action is itself a political 
act in favour of the dtatiu quo. The same 
dilemma m ust face churchmen as it 
faces lawyers. Equally, to have a  too 
strict juridical approach to human 
rights tends to make them  defensive 
instrum ents to protect that which 
exists, giving hum an rights an essential
ly static character.

The field of possible action is enor
mous, and obviously there m ust be a 
selection. Each individual and group 
m ust decide about its priorities and



what action is likely to be most fruitful or 
effective. Those present at the St. 
Polten consultation of the W orld 
Council of Churches, held near Vienna in 
October 1974, formulated their current 
priorities in the field of hum an rights 
under six headings, which you may find 
of interest. They are:

The right to badic guaranteed for life, 
including the right to work, to adequate 
food, to guaranteed health care, to 
decent housing, and to education for 
the full development of the hum an 
potential;

The rightd to delf determination and to 
cultural identity and the rightd o f minoritied;

The rightd to participate in decision- 
making within the community, calling for 
structures of governments at all levels 
to 'become more responsive to the will 
of all the persons belonging to the 
various communities,’ especially 
women and the young;

The right to diddent which 'preserves a 
community or system from authorita
rian rigidity.’ It is essential to the vitality 
of every society that the voices of dis
senters be heard and that their right to 
hold opinions w ithout interference, to 
freedom of expression and the right to 
peaceful assembly be guaranteed;

The right to perdonal dignity, for 
example [freedom from] physical or 
psychological attacks on the hum an 
person;

The right to religioud freedom which 
should, nevertheless, not be used to 
claim privileges. For the Church, this 
right is essential so that it can fulfil its

responsibilities which arise out of the 
Christian faith. Central to these respon
sibilities is the obligation to serve the 
whole community.

Conclusions: Supporting Human
Rights

Let me turn  now  to the final p a rt of 
this address in which I shall try to suggest 
some possible fields for action and ways 
of increasing the effectiveness of the 
Churches in support of hum an rights. If 
this sounds presum ptuous and even 
impertinent, I can only plead that I was 
specifically asked to do so.

I shall speak mainly of the way in 
which Churches in W estern countries 
can aid those who are struggling 
against oppression and injustice in 
other countries, for this is the field 
in which I am particularly involved. 
This does not, of course, mean that 
I am suggesting that there are no 
hum an rights problems within our own 
countries which require the attention 
of the Churches. Far from it. One 
need only mention the agonizing 
conflict in N orthern  Ireland, or the 
deep problems of racial discrimination, 
to see how  much there is to do at 
home. M uch of w hat I have to say 
about helping our brothers and sisters 
abroad can be adapted w ithout 
much difficulty to hum an rights issues 
at home.

The essential strategy in the field of 
hum an rights is based on three proposi
tions derived from the experience of 
organizations operating in this field. 
These are that there is no government 
in the w orld which is not susceptible to



pressures of public opinion, tha t these 
pressures are most effective w hen they 
can operate through other govern
ments, particularly those on which the 
offending government depends for aid, 
trade and arms; and that, at the least, 
outside pressure always gives encoura
gement and hope to those who are 
struggling w ithm  the country concer
ned against the system of oppression. 
Even if dictatorial governments are 
able to stifle opinion internally, they 
cannot stifle w hat is said abroad, and 
with m odern means of communication 
a great deal of that will penetrate the 
sound barrier of censorship and 
control.

The U se o f  Information
The starting point of all action is 

gathering and disseminating reliable, 
accurate and objective information. 
As I have indicated already, the 
Churches have exceptional, and in 
some cases, unique opportunities 
to perform  this function. Information 
is needed not only about the violations 
of human rights which are occurring, 
but the context in which they occur and 
the basic causes of them. Violations 
such as arbitrary arrest and imprison
ment, torture, rape, deportation, enforced 
incarceration in mental hospitals, 
or kidnapping and assassination of 
political opponents do not occur in a 
vacuum. To quote from a  report of 
last y ear’s N airobi conference of the 
W orld Council of Churches, “The basic 
causes for these violations are to be 
found in an unjust social order, the 
abuse of power, the lack of economic 
development and unequal development. 
This leads to violations of unjust laws

and rebellion by the dispossessed, to 
which political and military forces of 
‘law and order’ respond w ith cruel 
repression.” So information is required 
not only on the violations themselves 
bu t on the laws and structures which 
support them and the basic causes of 
the unrest which they are designed to 
repress.

To collect this information requires 
organization. It will usually mean visits to 
the countries concerned or inviting 
visits from them urging and encoura
ging, and perhaps giving financial assis
tance to the local Churches to gather 
the needed information in a continuing 
and systematic way, w ith precise data. 
They, in turn, need to establish links 
with lawyers, economists, social scien
tists and others who can help them to 
collect and collate this information. It 
will also mean establishing contacts and 
regular channels of communication. O n 
the basis of this information, well-pre
pared studies and reports can, w ith the 
assistance of the mass media, help to 
enlighten informed opinion upon parti
cular situations, as well as serving the 
basis for other actions.

The second field of action is prom o
ting hum an rights by  teaching their spi
ritual significance, educating people at 
all levels on the religious and moral 
basis of hum an rights, economic, social 
and cultural, as well as civil and political, 
and stressing the need for adequate 
legal procedures for their protection. 
These include, of course, religious free
dom and freedom of conscience, not as a 
special privilege for the Churches but 
as an inseparable p a rt of fundamental 
hum an rights.



Information: The Role o f  the
Churches

Thirdly, the Churches can seek 
ways to intervene in particular situa
tions so as to make felt their concern 
and the weight of their moral judge
m ent and spiritual authority. This 
action can take place at all levels and 
there is a great scope here for imaginati
ve and novel modes of action. The 
action should be aimed in three direc
tions, to influencing the directly offen
ding government, to influencing public 
opinion in one’s own country and 
abroad, and to influencing the parlia
ments and governments of one's own or 
friendly governments who may bring 
pressure privately or openly upon the 
government concerned. Let me give 
you an example which illustrates the 
point. About a year before the fall of 
the military dictatorship we learned 
that seven lawyers in Greece who had 
been acting for and advising students 
had been arrested and were being seve
rely tortured  in the notorious ESA mili
tary  interrogation centre in Athens. 
O ur organization sent to Greece a mis
sion of three very distinguished lawyers 
from across the Atlantic, a form er US 
representative to the U N  Commission 
on Hum an Rights, a Canadian 
Professor who was former D irector of 
the U N  Hum an Rights Division, and a 
leading member of the Bar of the City 
of N ew  York. They were not received 
by government ministers, bu t they did 
see many colleagues and friends and 
families of the arrested lawyers. Before 
they left they held a  press conference in 
Athens denouncing these arbitrary 
detentions and tortures, and they held 
another on their return  to N ew  York. 
The mission attracted considerable 
attention, especially in the American

press. Shortly afterwards the lawyers 
were released. Some time later we learned 
that the US government had, following 
this mission, made the strongest diplo
matic representations they had ever 
made on a hum an rights issue to the 
Greek government. They were able to 
do this by saying to the Greek govern
ment, "We have no wish to, interfere in 
your internal affairs, bu t w hen your 
actions provoke a  reaction of this kind 
among the most prestigious lawyers in 
our country, this becomes an internal 
m atter for us and affects our relation
ship w ith you .” I am sure it was this 
intervention by the State D epartm ent 
which had the desired result. Among 
the lessons to be learned from this episode 
is tha t it is usually only by arousing 
public opinion that one is able to over
come the reluctance of governments to 
intervene in w hat they choose to regard 
as each other's internal affairs.

I take this example from our own 
experience, bu t there have been many 
cases where fact-finding or other mis
sions have been sent by Churches, in 
which distinguished church leaders 
have been able to make a considerable 
impact upon a  particular situation and 
draw  public attention to it.

It is impossible to lay down fixed 
rules about the type of action which 
will be most effective. Each situation 
m ust be judged upon its merits. 
Sometimes it is better to act publicly, by 
an open and fearless denunciation of 
outrageous actions; on other occasions 
a more tem perate expression of 
concern, or even a private intervention 
w ithout publicity will have more effect. 
Again, it is sometimes better to act 
alone, sometimes to act jointly with



members of other churches or human 
rights organizations. In any event, it is 
always well to maintain close contact 
with other organizations, so that even if 
each acts in its own name, there is the 
cumulative effect of an orchestrated 
campaign. O n occasions it may be better 
to w ork through other organizations. 
We have not infrequently been approa
ched by churches to send an Observer 
to an im portant political trial which is 
of concern to them or to send a mission 
to study a particular situation, and I 
know that there is also close coopera
tion between Churches in m any parts 
of the w orld and Amnesly International 
and the International Committee of the 
Red Cross on behalf of prisoners of 
conscience.

All the traditional methods of lob
bying can be employed. M y experience as 
a member of the House of Commons 
for ten years and then working for 
nearly six years in the IC J  has shown 
me that we still have a lot to learn from 
the United States in this art. O f course, 
their Constitution and parliam entary 
procedures, in particular the work of 
the Congressional Committees, help a 
great deal. But I believe that much 
more political pressure on hum an rights 
issues could be built up in the British 
Parliament, either by an all-party group 
or perhaps more effectively within each 
parly. I am sure that pressures by  the 
Churches upon M Ps could help to 
bring this about.

A more direct w ay in which 
the Churches can assist victims of 
oppression is by  helping to organize 
legal aid for them and relief for their 
families, either in relation to particular 
cases, or by raising the funds to finance

a local body such as the former 
Committee for Cooperation for Peace 
in Chile. Fund-raising is not only a 
most practical form of help but is also 
a valuable means of educating people 
on hum an rights and developing their 
sense of responsibility about them.

A  fourth field in which the Churches 
could help is the development of w hat 
is called, perhaps rather optimistically, 
the international implementation of 
hum an rights. This is a subject for a 
lecture in itself, or a series of lectures. 
Briefly, the object is to break down the 
rigid barrier of the doctrine of national 
sovereignty. This finds expressions 
in Article 2, paragraph 7 of the U N  
Charter, which says that nothing in the 
C harter shall authorise the U N  to inter
vene in matters which are essentially 
w ithin the domestic jurisdiction of 
any State, or require members to 
submit such m atters to  settlement 
under the Charter. The w ord  ‘essential
ly’ is usually omitted w hen govern
ments quote this paragraph. I t is, of 
course, accepted tha t the U N  can act in 
hum an rights situations which constitu
te a threat to peace, and it is under this 
provision that sanctions were imposed 
against Rhodesia. It is also now accepted 
that a situation in which there is “ a 
consistent pattern of gross violations 
of hum an rights” is a  m atter of in terna
tional concern not falling within the 
exclusive domestic jurisdiction of 
the particular State. And, very rem ar
kably, there is a procedure in the U N  
H um an Rights Commission, know 
as the Resolution 1503 procedure, 
under which individual victims, or 
concerned non-governmental organiza
tions, can bring complaints before the 
Commission through one of its subordi
nate bodies. It is not as yet a very



effective procedure, bu t it is another 
way of bringing pressure upon govern
ments and it is w orth  developing.

Information: U N  and Regional Bodies
There are also other procedures 

which can be used. U nder the 
International Covenant on Civil and 
Political Rights a new Hum an Rights 
Committee is about to be set up which 
will be able to receive and consider 
complaints of violations of the 
Covenant brought by individual victims 
against governments which have rati
fied the Optional Protocol to the 
Covenant, or complaints made between 
governments who have made an Article 
41 declaration agreeing to submit to 
this procedure. Although the United 
Kingdom has ratified the covenant, it 
has not ratified the Optional Protocol 
or made an Article 41 declaration, and I 
suggest that members of Parliam ent 
should be asked to press the govern
ment to do so.

There is much else going on in the 
H um an Rights Commission on which 
governments could be pressed to take 
positive action. For example, there is 
the D raft Declaration on Religious 
Tolerance, which has got bogged down in 
interminable delays, and the D raft 
Statement of Principles on the 
Protection of Persons in all forms of 
Detention, which seems to have more 
steam behind it, and which could be a 
useful follow-up to the Declaration on 
Torture made last year by the U N  
General Assembly.

In  addition to the United States, 
there are also regional bodies concer
ned w ith hum an rights, the European 
and the Inter-American Hum an Rights 
Commission, and it is to be hoped that 
similar bodies will in time be formed in 
other regions. The Inter-American 
Commission has a particularly flexible 
procedure and is ready to  receive com
plaints about violations from any sour
ce. For example, its enquiry into one of 
the most rem arkable hum an rights 
documents compiled by an intergovern
mental organization, was initiated by 
complaints made to it by our organization 
and by Amnesty International very 
shortly after the coup. There is no reason 
why a religious organization in this 
country should not file a complaint with 
the Commission based on information 
received from Churches within that 
continent, w hen those Churches would 
not have the freedom of action to file 
the complaint themselves.

I hope I have said enough to indicate 
the vast scope there is for action by 
concerned individuals and organiza
tions in the field of hum an rights. For 
reasons which I have tried to indicate I 
believe that the Churches and organiza
tions such as yours inspired by religious 
beliefs and values can play a role which 
is second to none. O ur own organiza
tion has been very gratified and encou
raged by working w ith you in recent 
months and I hope that many other 
opportunities for cooperation will arise. 
There can never be too many operating 
in this field, bu t to operate successfully 
requires qualities of concern, courage, 
commitment and candour, qualities 
which the Churches are eminently qua
lified to bring to bear.



Human Rights and Peace
N iall MacDermot

E x trac t o f a  Speech given on 16 J a n u a ry  1985 on receiving the W ateler Peace Prize 
a t the  Peace Palace in the  H ague 

on behalf o f the  In ternational Comm ission o f Ju ris ts .

There are several dimensions to the 
relationship between peace and hum an 
rights.

First, and most obviously, every act 
or threat of military aggression is a vio
lation of the C harter of the U nited 
Nations, is a  crime against humanity, 
and is a  gross violation of the most fun
damental of all hum an rights, the right 
to life.

"In the United Nations, as well as in 
regional intergovernm ental organisa
tions, there exist international proce
dures for enquiry into gross violations 
of hum an rights; bu t no-one has yet 
thought it fit to  present complaints, 
or as they are usually called, 'communi
cations', relating to acts of aggression. 
We are still a long, long way from 
the Rule of Law in international affairs. 
The international C ourt of Justice is 
now seized of a  complaint by 
Nicaragua against the U nited States 
for the mining of its principal port but 
no-one has brought before the W orld 
Court the invasion of Iran by Iraq, 
of Afghanistan by the Soviet Union, of 
Israel's bombing of the nuclear plant 
in Iraq or its invasion of the Lebanon, 
of the invasion of Kampuchea by 
Vietnam, of U ganda by Tanzania or of 
Grenada by the U nited States, to quote 
only some examples.

These last three pose an agonising 
question - how can the international 
community come legitimately to the 
assistance of a people whose basic 
hum an rights and fundam ental free
doms are being grossly violated by a 
tyrannical government w hich has sei
zed pow er by force and has itself little if 
any legitimacy. The fact th a t we have 
no answer to this question illustrates 
the anarchic nature of the w orld of 
sovereign Nation States in which we 
live. The solution m ust surely lie in 
some form of legitimate international 
action rather than in self appointed uni
lateral intervention.

Another variant of this type of inter
vention is the assistance given to dissi
dent forces operating from a  neighbou
ring country and seeking to overthrow 
the regime in their own country. In  the 
view of international lawyers such sup
port is legitimate given to liberation 
forces recognised as such by the United 
Nations, such as those seeking to libe
rate Southern Africa from its racialist 
apartheid regimes.

Another dimension of the relation
ship between hum an rights and peace 
appears when violations of human 
rights provoke internal arm ed conflicts, 
or conflicts which begin as internal and 
later spill over to become international, as 
in Central America. Such conflicts



frequently, if not usually, result from 
gross violations of hum an rights. 
Examples are conflicts resulting from 
brutal and intolerable repression, denial 
of the right to self-determination, an 
unjust social order which enables a 
ruling elite to exploit impoverished 
masses, religious persecution, racial dis
crimination, or oppression of minori
ties. W here such violations occur 
w ithout any legitimate means of 
redress, either before the courts or by 
democratic processes, recourse to force is 
almost inevitable, and in some cases 
legitimate. As the oft quoted paragraph in 
the preamble to the Universal 
Declaration of Hum an Rights puts it: ‘it 
is essential, if man is not to be compelled 
to have recourse, as a  last resort, to 
rebellion against tyranny and repres
sion, that hum an rights should be p ro
tected by the rule of law.’

It is customary now for govern
ments that have provoked rebellion in 
one of these ways to denounce all such 
uprisings as terrorism . At times rebel 
forces do have recourse to terrorist 
methods, striking not at the forces or 
representatives of the government they 
wish to overthrow, bu t striking indiscri
minately at civilians, seeking to sow te r
ror in the hearts and minds of the popu
lation at large. Terrorism is a 
particularly heinous and gross violation 
of hum an rights, and terrorists have 
done untold damage to the cause of 
hum an rights. They have often led to 
reactionary governments, frequently 
military governments, which suppress 
all hum an rights in their efforts to over
come terrorism. This is of little concern to 
the terrorists, who tend to regard 
human rights as a bourgeois facade to a 
regime they seek to overthrow. They 
seldom succeed in overthrowing the

regime by these methods, but they often 
succeed in destroying w hat they consi
der to be its bourgeois facade.

This leads me to a th ird  dimension 
of the relationship between peace and 
hum an rights, namely the use and 
abuse of declarations of emergency. 
The existence or the th rea t of armed 
conflict almost always results in a 
declaration of an emergency. The exis
tence or the th reat of arm ed conflict 
almost always results in a declaration of 
an emergency, sometimes called a state of 
exception, or a state of siege. W ith 
these emergency powers the govern
ment claims the right to suspend the 
greater part of the human rights inscribed 
in the Constitution or laws of the coun
try. A detailed study we have made of 
these declarations shows that under 
therr cover, m any of the w orst viola
tions of hum an rights occur, including 
in particular those rights that are sup
posed to be non-derogable even in 
times of emergency, such as freedom 
from torture or from extra-judicial 
killings, the current euphemism for 
m urder by  security forces. Moreover, 
the emergency regime tends to continue 
in force long after the rebellion or 
threat of rebellion has been overcome, 
thus converting w hat was supposed to 
be a tem porary measure into a conti
nuing or perm anent dictatorship.

W hat conclusions can be draw n 
from all this? In  w hat I have to say 
now, I shall be expressing personal opi
nions w ith which the members of our 
Commission may or may not agree. As 
a lawyer, I w ould say it is true that if we 
are to achieve peace we m ust achieve 
an effective system for protecting uni
versal hum an rights under the Rule of



Law. In my personal view this is hardly 
possible as the w orld is structured at 
present. For the great violators of 
human rights are sovereign govern
ments, and although we have an 
impressive body of international law, 
including hum an rights law, which 
should govern our governors, the reality 
is that when they choose to be a law 
unto themselves, there is no effective 
power to stop them. The lawyers did 
not serve m ankind well when they for
mulated the concept, or should I say the 
fiction, of the sovereign N ation State. 
The great obstacle to peace is the 
immense concentration of power in the 
Nation State, especially w hen fed by 
fanatical nationalism.

The task before us is to find the way 
to diffuse that power. It needs to be dis
persed in two directions. Firstly, down
wards to the provinces, to the commu
nities and ultimately to the individuals 
who constitute our nations, so that our 
democracies are based on the sharing of 
power, on a real participation of the 
people in the ordering of their affairs. 
And secondly, upw ards to the conti
nents or regions, and ultimately to 
Tennyson’s dream of 'the Parliam ent of 
Man, the Federation of the W orld’. The 
Universal Declaration of Hum an 
Rights begins w ith the assertion that 
‘recognition of the inherent dignity and 
the equal and alienable rights of all 
members of the hum an family is the 
foundation of freedom, justice and 
peace in the w orld’.

The positive aspects of nationalism 
enormously enrich our hum an family. 
The glory of m ankind is its rich 
diversity of races, nations, cultures and

languages. Heaven forbid that we 
should seek to merge them  all in one 
cosmopolitan mix. But great as our 
nations are, they are not sufficient ends in 
themselves. Rather, they are different 
members, different organs if you will, 
of the hum an family. Essentially, they 
are partial and instrumental. The only 
absolutes are the single individual 
everywhere, and the total hum an com
munity, the Grand Etre of Auguste 
Comte. A person whose horizons are 
limited by his national frontiers is not 
fully human. I was told once by a 
Chinese friend tha t there is a saying 
which all Chinese children are taught to 
repeat as soon as they can speak. I t says 
that all people within the four seas (by 
tha t is m eant all people on earth) are 
brothers and sisters. This should be the 
beginning of our education.

We may accept this vision in theory, 
but how do we begin to make a 
reality of it? How will it enter into our 
consciousness, so that we cease to 
shun and even hate foreigners, peoples 
of other races, creeds, religions, classes 
or societies, simply because they are 
different?

W e need the vision and the leader
ship to transform  the U nited Nations 
into a true W orld Order, in which every 
community, every people, every nation 
will receive its due, and find its expression 
and fulfilment. This is the path  to 
peace, as well as to the enjoyment of 
hum an rights under the Rule of Law, 
the cause to which our organisation is 
dedicated. W e are immensely grateful 
that it has received recognition by the 
aw ard of this prize.”
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Given Before the European Parliamentary Assembly
N iall MacDermot

on the  occasion of the  aw ard  of the 
first E uropean  H um an R ights Prize 

Strasbourg, 28 J a n u a ry  1981

M ay I on behalf of the International 
Commission of Ju ris ts  express our 
profound gratitude for the distinction 
which you have conferred upon us by 
the aw ard of the first European Hum an 
Rights Prize. This medal and scroll will 
occupy a place of honour at our head
quarters, alongside our copy of the 
signatures to the European Convention 
on Hum an Rights. One of those is the 
signature of my predecessor, Mr. Sean 
MacBride, who as Foreign M inister of 
Ireland played an im portant part in 
helping to bring that Convention into 
existence.

Your Convention was the first and is 
still the most effective of the international 
instruments for the protection of 
human rights. Its example has recently 
been followed by the coming into force 
of the Inter-American Convention, and 
the signs are hopeful that an African 
Convention will follow before too long. 
Experience seems to show that hum an 
rights conventions made between mem
bers of the same regional family tend 
to be more precise in their provisions 
and more effective in their application 
than universal ones.

We are all the more grateful for this 
award, w hen we recall tha t our activi
ties in recent years have focused 
principally upon problems of the Third

World, rather than those of Europe. In 
past years we played an active part 
in helping to m ount the case against 
the Greek colonels before the European 
Commission, and in supporting the 
struggle of the Spanish and Portuguese 
people to be freed from their dictator
ships. M ore recently we have been 
promoting an Optional Protocol to 
the D raft Convention against Torture 
which we are veiy  encouraged to learn 
was approved yesterday by this 
Assembly. But as I say, the main 
th rust of our w ork is w ith developing 
countries, and we feel tha t the grant of 
this award to us reflects your own active 
concern to promote hum an rights 
not only within your own region but 
throughout the world.

In our promotional w ork in develo
ping countries we have come to 
concentrate very largely upon the com
plex relationship between hum an rights 
and development. We find that even 
among development economists, who 
formerly regarded hum an rights as 
an irrelevant and disturbing distraction, 
there is a growing awareness that 
respect for human rights is an essential 
part of any reeil development programme. 
Development means development 
of the hum an person, in dignity and 
freedom, so that each one can realise 
his potentiality in a  tru ly  hum an



community. Development is a  cultural 
and civic concept as well as an 
economic one.

As our President, Mr. Keba M baye 
of Senegal, has said: “A country in 
which hum an rights are not respected is 
an underdeveloped country.”

We shall be pursuing this theme at 
our next Commission M eeting and 
Conference at the Hague in three 
months time.

After working for more than a deca
de in the field of hum an rights I have 
become increasingly aware of the diffe
rent and complementary roles of non
governmental organisations, of parlia
ments and of governments in the 
promotion and protection of hum an 
rights. Governmental action is usually 
the most effective, bu t governments 
tend to be restrained by political consi
derations and by the principle of non
interference in the internal affairs of 
other countries. Non-governmental 
organisations and parliaments have 
greater freedom and can play an im por
tan t role in awakening public opinion in 
their own countries to violations occur
ring elsewhere. In time this can enable 
their governments to state with tru th  
that the violations in question have 
become an internal m atter for them and 
are affecting their relations w ith the 
countries concerned. Inter-governmen- 
tal pressures can then be exercrsed, 
often in private, w ith considerable 
effect. In this continuing process we 
have greatly welcomed the many open 
and vigorous positions taken by this 
Assembly with regard to violations of 
hum an rights in other regions. It is 
always difficult to establish cause and

effect where there is an improvement in 
hum an rights, b u t I believe tha t the 
recommendations of your Assembly 
have played a significant part. They 
certainly give great encouragement to 
the victims and to those striving for 
greater freedom within the countries 
concerned.

O ur organisation exists to promote 
the Rule of Law. W e believe, in the elo
quent words of the Preamble to the 
Universed Declaration of Hum an 
Rights, that "it is essential, if man is not 
to be compelled to have recourse, as a 
last resort, to rebellion against tyranny 
and oppression, that hum an rights 
should be protected by the Rule of 
Law”.

For us the Rule of Law means not 
merely that the actions of government 
shall be subject to the law and to 
the scrutiny of an independent judicia
ry. It means also that the content of 
the law shall give effect to the 
principles of hum an rights and funda
mental freedoms. The Rule of Law 
ensures the legal protection of hum an 
rights.

Both the formulation and achieve
m ent of hum an rights is a  continuing 
and dynamic process. There is no static 
and universal model. Hum an rights in 
different parts of the w orld can be 
assessed and prom oted only w ithin the 
context of the societies concerned, with 
their different cultural heritage and 
economic and social systems. We seek 
to be sensitive to these differences, and 
not to impose a purely European or 
W estern concept of hum an rights. For 
example, we recently co-sponsored 
w ith the University of Kuwait and the



Union of Arab Lawyers an im portant and by the governments of the Council of 
seminar on ‘Hum an Rights in Islam'. Europe, the continent in which the veiy 
Nevertheless, it is an immense source of concept of hum an rights was born, 
encouragement to us that our w ork
should have been recognised in this Thank you Mr. President, and thank
way by this distinguished Assembly you all.
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Speech Given Before the UN Headquarters
N iall MacDermot

Geneva, 29 N ovem ber 1980, 
the  In terna tional D ay  of Solidarity  w ith  the  Palestin ian People

I feel very honored to have been 
invited to speak once again on this 
occasion. M ay I begin by saying, as I 
did last year, tha t I speak in my personal 
capacity.

At the beginning of this year I visi
ted for the first time the occupied terri
tories of the W est Bank and Gaza. 
M ost of those whom I met were 
lawyers, bu t I am glad to say I had the 
great pleasure of meeting M ayor 
Shak'a in his office in Nablus, shortly 
after he had been perm itted to re turn  to 
it. His present condition and his fierce 
courage have become a symbol for his 
people.

Last year I spoke mainly about the 
legality, or rather the illegality under 
international law, of the Israeli settle
ments and the deportations of 
Palestinians. There has been no abate
ment of either. It has now been revealed 
that the num ber of Israeli settlers in the 
W est Bank has increased in the last 
three years by  no less than 500%. And 
the deportation of the M ayors of 
Hebron and Halhoul and of the 
President of the H ebron Sharia C ourt 
were shown to be illegal in Israeli law 
as well as under international law.

O n this occasion, may I draw  your 
attention to a docum ent which the 
International Commission of Ju ris ts  
has recently published jointly with its 
affiliate in the W est Bank, Law in the

Service of Man. It contains an analysis of 
the M ilitary O rders issued by  the 
Israeli military governm ent in the last 
13 years. It is w ritten by two members 
of our affiliate, w ho are both lawyers 
living in the occupied territories. As 
I have pointed out in the preface, it is 
a w ork which could only have been 
prepared by W est Bank lawyers, 
because only they, or rather some of 
them, have anything like a complete set 
of the orders. The orders are not publi
shed regularly in the press or in any 
official journal or gazette. They are 
nowhere on public sale. There is no 
library where they can be studied. 
Newly qualified lawyers who asked for 
a  set have been told that they are not 
available, a remarkable assertion in the 
day of photocopying machine.

U nder international law  an occu
pying military pow er is supposed to 
leave in force the laws and the adminis
tration of justice as they were before 
the occupation, save in so far as it is 
necessary for them  to be amended 
in the interests of the security of the 
occupying forces. This study, entitled 
The Wedt Bank and the Rule of Law, sets 
out to show that the Israeli military 
government has gone far beyond this, 
w ith the effect and presum ably the 
intention of subordinating the economy 
of the W est Bank to that of Israel 
and facilitating the illegal settlements 
in the area. Above all this has been 
done by altering the laws, and the



administration of the laws, relating to 
land and w ater resources, so as to take 
them out of the jurisdiction of the Arab 
courts and pu t them  firmly under the 
control of the military authorities. This 
has helped to achieve the result that 
aproximately 30% of the entire area of 
the W est Bank is now in Israeli hands. 
Already three years ago, 30% of all the 
w ater discharged from wells in the 
W est Bank was taken from 17 modern 
wells constructed to serve the Israeli 
settlers, while Arabs w ere denied p er
mits to construct similar wells.

Strict controls are applied to 
imports to Israel of W est Bank p ro 
ducts. Agricultural produce, the areas 
main resource, can only be exported 
under a system of permits which esta
blish the quantity of each approved 
crop, the Israeli m arket to which it may 
be brought, and the description of the 
truck to transport it. By contrast, the 
W est Bank is a free m arket for Israeli 
producers, conveniently close for dum 
ping their excess produce, even inclu
ding articles forbidden in Israel for 
contravening safety or health regula
tions.

In Gaza I was told that the Arab 
citrus fruit producers are not allowed to 
compete w ith Israeli producers in the 
more lucrative m arkets of W estern 
Europe. They can export only to the 
markets of Eastern Europe, and they 
have to do so by first trucking their 
produce to Amman.

It would be interesting to know how 
all this is justified on grounds of military 
security. I am glad to say, however, that 
reports of this publication have been 
able to appear in the Arabic, English 
and H ebrew  press in Jerusalem .

W hat struck me most in reading this 
study was the graphic w ay in which it 
shows how the whole society and eco
nomy in the occupied W est Bank is 
being run down, and going to seed, 
while the population is constantly 
humiliated and driven to despair. W hat 
future confront their youth  - to go to 
work as manual labourers or as waiters in 
Israel; to accept the indignity of their 
situation; to protest and demonstrate 
and have bullets fired at their legs for 
throwing stones; or to choose to emi
grate with no right to return?

I am sometimes struck by the parallel 
between the attitude some years ago of 
my fellow lawyers in European coun
tries towards the peoples of their colo
nies, and that of some of my Jew ish  
colleagues towards the people of the 
occupied territories. W estern lawyers 
are very proud of their legal systems 
and the protections they afford to their 
cherished liberties. M any of them 
thought tha t they had conferred a great 
benefit on their colonies by introducing 
these systems of law, and could not 
understand w hy they failed to w in the 
grateful cooperation of the colonised 
peoples. W hat they did not appreciate 
was that the law as administered in the 
colonies was a  very different law to that 
at home. I t was an imposed system to 
protect the ascendancy of the imperial 
power, its settlers and businessmen, 
while those who opposed it were 
repressed by states of emergency, emer
gency regulations, administrative 
detention, the denial of civil and political 
rights and; above all, the right to self- 
determination. Those who led the 
struggle for independence were 
denounced as terrorists w ith whom 
they could have no dealings. Israelis 
likewise have a fine system of law for



their own people in their own country. 
M any of their supporters see their 
administration in the W est Bank in the 
same light, as if they were conferring a 
benefit upon the people by their civili
sed administration. U nfortunately they 
appear blind to the fact that the denial 
of all hum an rights and fundamental 
freedoms which really matter, the 
constant humiliations and indignities to 
which the people are subjected, the 
denial even of their very existence as a 
people, is building up a  wall of hatred 
which represents a greater danger for 
the future of the Israeli people than te r
rorists’ bombs.

W hat makes me fear for the future, 
for the future of peace, and for the futu
re of Israel, is the apparent determ ina
tion of those in pow er in Israel to 
expand further their frontiers and to 
deny the same rrght of self-determrna- 
tion to the Palestinian people as they 
claim for themselves under the doctrine 
of Zionism. It makes me fear, bu t not 
despair, because I have hopes that 
wiser counsel will prevail in Israel. 
There are many there who also fear the 
implications of the present expansionist 
policies and who would wish to come to 
an accommodation w ith the 
Palestinians before it is too late.

I have been reading recently an 
impressive publication of the 
W ashington M iddle East Institute 
entitled Perception*) o f the Palestinians 
on the Wedt Bank and on the Gaza Strip 
written by a well-known student of 
Palestinian affairs, Ann Lesch. She 
shows clearly how unacceptable to 
the Palestinians are the so-called 
autonomy proposals of the Camp 
David Agreement. She lists, however,

a set of conditions she has extracted 
from discussions w ith Palestinians, 
which she believes could serve as the 
basis for an acceptable transition 
period, if, and it is a big if, the people 
of Israel could bring themselves to 
recognise the legitimate rights of the 
Palestinians, and accept the idea of 
self-determination for the Palestinian 
people and their eventual right to erect 
their own sovereign State.

Among the conditions she puts 
forward are those of adequate financial 
resources and powers for the ruling 
councils; authority over land and w ater 
resources, the police, judiciary and 
prisons; a freeze on further settlements; 
free passage of people and goods across 
Jordan; an international airport in the 
W est Bank and a seaport in Gaza; 
the right of refugees to return in a phased 
programme; confining Israeli forces to 
specific points on the Jo rd an  and 
observation posts on the central mountain 
range, with internal security in the 
hands of a Palestinian police force; 
East Jerusalem  to be recognised as the 
capital of the eventual Palestinian 
State, Jerusalem  remaining open physi
cally with separate Arab and Israeli 
municipalities, and a  joint coordinating 
committee for certain services.

Such conditions would have to be 
w orked out through detailed negotia
tions, in which the PL O  should be 
included. No doubt proposals of this 
kind w ould be resisted by many 
in Israel, bu t perhaps there will be 
statesmen who will see that they offer 
a greater security for the future of 
Israel than the increasing bitterness 
flowing from a continuation of the 
present occupation.
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The Ercuimiu Prize 
(1989)

D ecision and Grounds of Granting

In accordance w ith Article 2 of the articles of association of the 
Praemium Erasmianum Foundation concerning the annual award of one 
or more prizes to honour individuals or organisations whose contri
butions in the cultural, social or social science fields have been of 
outstanding importance to Europe,

His Royal Highness Prince Bernhard of the Netherlands confirmed the 
decision of the B oard of the Foundation to award the Praemium 
Erasmianum for the year 1989 to The International Commission of 
Jurists.

President: W.F. Duisenberg

Secretaiy: H .R . Hoetink

The Erasm us Prize 1989 for H um an Rights is being awarded to the 
International Commission of Ju ris ts

• because the IC J  does its utm ost to foster the independence of the 
judiciary and the legal profession throughout the world;

• because the IC J  is unrelenting in its efforts to  support national net
works of jurists in order to defend and strengthen the “Rule of 
Law”;

• because the IC J, notably in the Third World, provides knowledge and 
resources, through training and education to people and organisations 
defending the rights of the poor and deprived, thus enabling them to 
act more effectively;



• because the IC J  plays an im portant role in drafting and elaborating 
texts of international treaties in the field of hum an rights and makes 
a point of supervising enforcement of existing treaties;

• because the IC J  contributes to promoting and protecting hum an 
rights where these are in grave jeopardy through the delegation of 
research missions and publication of findings;

• because the quality and the objectivity of the IC J  is beyond all 
doubt, so that the IC J  has proved itself a worthy representative of the 
Erasm us tradition.



The Erajmiuf Prize
(1989)

Laudation by H.R.H. Prince Bernhard of ihe Netherlands

The U nited Nations C harter 
includes among its objectives the achie
vement of international cooperation in 
solving international problems of an 
economic, social, cultural or hum anita
rian nature and the prom otion and 
encouragement of respect for hum an 
rights and fundam ental freedoms for 
all, irrespective of race, sex, language 
or religion. M an had to come a long 
way to arrive at this Charter. Respect 
for hum an rights goes hand in hand 
with our democratic w ay of thinking, a 
thinking that is based on the awareness of 
human dignity, on a feeling of responsi
bility and solidarity, and on the conviction 
that all people are of equal value.

The relationship between dem ocra
cy and inalienable individual rights 
clearly emerged a  long time ago when 
the Athenian statesman Pericles delivered 
his famous funeral oration. Pericles was 
referring specifically to an individual’s 
equality before the law — in this case 
men only — in terms of civil rights and 
freedoms.

We can trace the fascinating rela
tionship between the individual and 
government or community throughout 
the whole of European history. 
Everyone remembers the year 1215 in 
which the English King Jo h n  was for
ced to agree to Magna Carta, thus cur
tailing the divine right of kings in

favour of certain personal rights. From 
the seventeenth century we have the 
Petition Rights, the Habeas Corpus Act 
and the Bill of Rights, while we in the 
Netherlands proudly refer to the 
Placaat van Verlatinghe, dating from 
1581. The fundamental change, howe
ver, came only in the eighteenth century.

The eighteenth century saw a  radi
cal break with all pre-existing attitudes 
which had in fact been based on the 
Christian sense of sin, belief in authority 
and the group ethic. They were repla
ced by a high level of self-awareness 
and individualism. The new ideology 
lent the concept of hum an dignity real 
substance, alongside the familiar feeling 
for universal hum anity deriving from 
the Christian tradition.

W ithout the idea of hum an dignity, 
the Declaration of Rights of Virginia 
and the subsequent American 
Declaration of Independence of 1776 
and the “Declaration des droits de 
l’homme et du citoyen” of 1789 would 
have been inconceivable.

The concepts of hum anity and 
hum an dignity are also the foundation 
of the International Commission of 
Ju ris ts  whrch we are honouring here 
today.



This non-governmental organisation 
has as its goal the prom otion of unders
tanding and respect for the law and 
legal protection of hum an rights in the 
world. The w ay in which you, Mr. 
M acD erm ot as present Secretary- 
General, together w ith your devoted 
but rather tiny staff in Geneva, have 
sought to achieve these objectives 
deserves the highest praise. Since 1952, 
the year in which the organisation was 
founded, numerous congresses and 
conferences have been held throughout 
the world on the principles of the Rule of 
Law. Valuable academic studies and 
penetrating reports appear in the 
Newsletter and in the bi-annual Review.

It is thus that reports have been 
published on the Hungarian insurrec
tion, the Chinese invasion of Tibet, the 
Berlin Wall, Spain, Cuba, Apartheid, 
Brazil, East-Pakistan, Uganda, Chile, 
and about num erous other countries 

'and situations. Some years ago, the 
African Charter of Hum an and 
Peoples’ Rights was drafted as a result 
of two seminars held m Dakar. 
Recently, the European Convention 
against Torture came into force which 
stipulates for one thing that lawyers 
and other observers m ust be allowed to 
visit prisons in contracting party  States, 
which is expected to have an im portant 
preventive impact.

A revision of the M ental H ealth Act 
was recently introduced in Japan . This 
was a significant event, because in 
Jap an  patients are often concealed in 
an unacceptable w ay by their families, 
who are convinced that mental deficien
cy is hereditary. N or had patients in

psychiatric hospitals any right or 
opportunity to appeal w hen they were 
involuntarily committed for many 
years. And finally, to give another 
example, you introduced the first inter
national instrum ent on the 
Independence of the Jud ic iary  on 
which w ork had been done for many 
years and which was adopted in 1985 at 
the Seventh Congress on the 
Prevention of Crime and Treatm ent of 
Offenders and endorsed in that year by 
the United Nations General Assembly.

Now, most countries contend that 
they have an independent judiciary, but 
in many, if not in the majority, practice 
proves otherwise. The International 
Commission of Ju ris ts  does all it can to 
promote the independence of the judi
ciary throughout the w orld and has 
sent observers for instance to trials in 
South Africa, Tunisia, Yugoslavia, 
Greece, Denm ark, Sierra Leone, 
Malaysia, Singapore, Senegal, 
M auritania, Algeria, Israel, South 
Korea and Pakistan. But you are not 
only active in addressing issues in the 
field of civil rights and political rights, 
but also in cases of flagrant economic 
or social injustice or where groups of 
people are the victim of discrimination 
such as psychiatric and A ID S patients.

Your authority rests on your broad 
international base in which, regrettably, 
up to now not all countries are repre
sented; I am thinking of the Eastern 
European countries. Your influence is 
based on the thoroughness and im par
tiality of your verdicts and reports. O f 
special importance is the influence 
exercised by the Commission in recent



years on the Rule of Law in countries 
becoming independent in the course of 
the decolonisation process.

I should not fail to mention the high 
quality of your successive Secretaries- 
General. I should like to mention in this 
respect our compatriot, Bart van Dal, 
who was the first to head your organi
sation, his successors and your prede
cessor, Sean M acBride, who did such 
inspiring w ork through his creative 
contribution to  the International Law 
of Hum an Rights.

We realise how difficult your work 
is when you clash w ith the sovereignty 
of States in making an issue of a  violation 
of hum an rights or w ish to prevent 
this happening or condemn aggressive 
acts. You yourself said on one occasion: 
"The great obstacle to peace is the 
immense concentration of pow er in the 
Nation State, especially when fed by 
fanatical nationalism; great as our 
nations are, they are not a sufficient end 
in themselves.” Rightly you asked your
self, in accepting the W ateler Peace 
Prize in 1985 in The Hague, how the 
international community can legitima
tely intervene w hen the freedom of a 
nation or its hum an rights are violated 
by a tyrannical government or by the 
aggression of another country — often 
under the pretext of a liberation move
ment — as long as the "anarchic nature 
of the world of sovereign States” conti
nues to exist.

Going over the effectiveness of your 
campaigns, a process w hich plays no 
negligible role is w hat is referred to as 
the "Mobilisation of Sham e”, the mobili

sation of public opinion as a means of 
exerting pressure. Often, your organi
sation has thus been able to embarrass 
those involved, and this has produced 
veiy  often mitigating and corrective 
measures.

A  telling example was the activity 
of the International Commission of 
Jurists -  which I have already mentioned 
-  which resulted in the revision of 
the Japanese M ental H ealth Act. But 
in situations which we reject on the 
grounds of our views on hum an rights, 
the problem remains that the deepest 
questions relating to our convictions 
and our views of man are ultimately 
existential ones which do not lend 
themselves to verification by  log or rea
son. These differences in convictions 
are deeply rooted; every individual 
assumes that his tru th  has universal 
validity. As far as respecting the otherness 
of other hum an beings is concerned, we 
still have a long w ay to  go in religion 
and in politics.

In todays world, however, we are 
often compelled to join forces, not only 
on the grounds of our ethical convic
tions but increasingly for pragmatic 
reasons. The w inner of the 1987 
Erasm us Prize, Alexander King, 
dem onstrated this using ecological 
examples. If  we are to survive, the same 
m ust apply in politics. Z ia Rizvi, 
Secretary-General of the Independent 
Commission on International H um a
nitarian Issues, in a recent speech com
pared our world to the human body, all of 
which suffers if a p art of it is ill or 
damaged and which m ust resort to 
action if it is to survive.



Today it is a great pleasure for me, 
Mr. M acDerm ot, to be able to present 
you with the Erasm us Prize for the 
International Commission of Ju ris ts  
just before you step down as Secretaiy- 
General. I am glad to hear not this year, 
so we still have some time. Nobody 
has led the organisation for longer and 
w ith so much success. We know with 
you that we are only at the beginning of 
a hopeful future which, to judge by 
some changes in our world, would seem 
to lie ahead.

Perhaps out of necessity, a new feeling 
for hum anity and hum an rights is on 
the horizon, a feeling — let us hope — 
that includes the whole of m ankind and 
contributes to enriching the sense of 
world consciousness. It is because the 
International Commission of Ju ris ts 
is contributing to this development that 
I have the honour and the pleasure of 
presenting you w ith the 1989 Erasmus 
Prize.



The Erasmus Prize 
(1989)

Acceptance Speech by NiaLL MacDermot

It is a great honour to receive on 
behalf of the International Commission of 
Ju ris ts  this prestigious prize. O ur 
members greatly appreciate the aw ard 
which adds our name to the list of 
individuals and organisations of outs
tanding distinction who have received 
the Erasmus Prize.

U nder your statute the prize is 
awarded for contributions to European 
culture. As a law yers’ organisation 
devoted to the prom otion and protec
tion of hum an rights under the Rule 
of Law, we are heartened to have 
our w ork recognised as a contribution 
to culture. It is a  double honour and 
a challenge for us to receive a prize 
bearing the name of Erasmus. For us, 
as for future generations, he will always 
be recognised and remembered 
as the greatest hum anist of the 
Renaissance.

We believe we are only the second 
human rights organisation to have 
received this prize, the first being our 
colleagues of Amnesty International.

For those interested in the law, and 
in particular international law, the crea
tion and development in the last 40 
years of international human rights law is 
an extraordinary and unparalleled 
achievement. Last year, we have cele

brated the 40th anniversary of the 
adoption of the Universal Declaration 
of Hum an Rights. In  those 40 years, 
there has been a continuous flow of 
new international legal instruments. 
The United Nations Centre for Hum an 
Rights has recently published ,a book 
containing the tex t of 67 United 
Nations hum an rights conventions and 
declarations defining hum an rights in 
drfferent fields, and in many cases 
providing procedures f o r ,  their 
enforcement. The process is still Conti
nuing, and we hope tha t the D raft 
Convention on the Rights of the Child, 
on which we have w orked for many 
years, will shortly be adopted by  the 
General Assembly. In addition, there 
has been a similar flow of regional 
hum an rights instrum ents in Europe 
and in the Americas, and we may 
expect a similar development in Africa 
following the coming into force of 
the African C harter of Hum an and 
Peoples’ Rights.

It has been an exciting and rew ar
ding task for us to have been able to 
contribute as a non-governmental 
organisation to this process of standard 
setting, as it is called. The fact that 
we have been able to do so is indicative 
of the immense change in international 
law. Until the Second W orld War, 
international law was an exclusive



prerogative of N ation States. The 
individual hum an being and non
governmental organisations had no 
place in public international law. 
All tha t has changed. The contributions 
of organisations like ours to developing 
hum an rights law is now welcomed. 
W e are grateful for the assistance 
we have received in this w ork at the 
European level from members of 
our Netherlands national section, 
particularly those in the law faculties 
of the Universities of Leiden and 
U trecht.

I hope it will not be out of place if I try  
to summarise briefly some of the tu r
ning points in the evolution of our policies 
and activities during the last 35 years of 
our existence.

Broadly speaking, the w ork of the 
International Commission of Ju ris ts  
has since its inception been divided bet
ween the prom otion and development 
of human rights under the Rule of Law 
on the one hand, and on the other hand 
investigating and publicising violations 
of hum an rights, and giving w hat assis
tance we can to their victims.

A part from making representations 
to governments about individual cases 
of violations which have been brought 
to our attention, we have sent missions to 
many countries in Asia, Africa, Latin 
and Central America to examine in 
depth violations occurring in them, and 
publishing their findings in our Review or 
in special reports. These reports have 
often made a considerable impact, both in 
the country concerned and in other 
countries which can be persuaded to

bring pressure upon the offending 
State.

We have also made a regular practice 
since 1962 of sending distinguished 
jurists as observers to trials. These not 
only help to ensure a  fairer trial for the 
accused, bu t their reports give us a  bet
ter understanding of the administration of 
justice in those countries.

W e also take the opportunity to 
make interventions based on all these 
reports in the meetings of the U N  
Commission on Hum an Rights and its 
Sub-Commission. We also bring them 
to the attention of regional intergovern
mental organisations in Europe, in the 
Americas and now in Africa.

O ur w ork for the prom otion and 
protection of hum an rights under the 
law began w ith a series of Third W orld 
congresses in Asia, Africa and Latin 
America between 1955 and 1962. This 
was during the period when m any for
mer colonies of the imperial powers 
achieved their independence. M ost of 
the lawyers in these countries had been 
trained in W estern systems of law, but 
the law which their countries inherited 
was colonial law. The purpose of our 
congresses was to invite the lawyers of 
these countries to formulate their p rin
ciples in their new  States for the protec
tion of hum an rights in their regions 
under the Rule of Law. Their conclu
sions were published by the IC J  under 
the title Hum an Rights and the Rule of 
Law in a  handbook which is still quoted 
in articles by  Third W orld jurists. All 
this was done before the United 
Nations had got beyond the Universal



Declaration and the formulation of 
hum an rights, and it is anticipated 
many later developments in the United 
Nations.

The next stage from 1962 to 1975 
saw, among m any other developments, 
the beginning of N G O  contributions to 
standard setting a t the Teheran 
Conference in 1968 under the leader
ship of my predecessor, Sean 
M acBride, and the forceful interven
tion by  our and other non-governmen
tal organisations in the Council of 
Europe and the Organisation of 
American States when hum an rights 
were being grossly violated under the 
military dictatorships in Greece and 
Chile.

The th ird  stage was m arked by a 
decision of our Commission meeting in 
Vienna in 1977 to  approve a seminar in 
Tanzania on Hum an Rights in a One- 
Party State. It had by this time become 
clear that very few of the new indepen
dent States were going to adopt or 
maintain a system of parliam entary 
democracy on the W estern model. The 
rest tended to be under mrlitary or 
other authoritarian rule or one-party 
States. If we were to have any influence 
in these countries, we had to be ready 
to discuss hum an rights under their sys
tems of government. In consequence, 
we held this seminar on hum an rights in 
a one-party State, and this was follo
wed by a series of seminars under diffe
rent regimes in the Caribbean, m 
Senegal, in Latin America and in 
Kuwait, discussing the Rule of Law 
under the system of government in each 
of their regions.

Another major decision at Vienna 
was to create a Centre for the 
Independence of Judges and Lawyers, 
on the grounds that it was of little value 
to educate people about their hum an 
rights if, w hen it came to the crunch, 
the judicial system proved unable to 
enforce those rights owing to improper 
pressures from the administration. This 
Centre has been holding very effective 
seminars for judges and lawyers th rou
ghout the Third W orld. In the past year 
it has held an international conference 
on this subject m Venezuela, a regional 
seminar m the Caribbean and national 
seminars in India, Nicaragua, Pakistan 
and Paraguay, and one is now taking 
place in Peru.

At the following Commission 
meeting in The Hague in 1981, it was 
decided that we should relate our 
w ork m the Third W orld to develop
m ent and deepen the understanding 
of the role that lawyers can play in 
the development process. This led to 
our holding since 1982 of a series of 
seminars in Asia, Africa and South 
America on the provision of legal 
services in rural areas. There are no 
lawyers in the villages, where 60 to 90 
percent of the population live, and the 
villagers have httle if any knowledge 
or under standrng of their rights. 
Inspired by the example of some 
groups working in South and South 
East Asia, we proposed the training 
of "paralegals” to live w ith the rural 
folk, to educate them  about their rights 
and to help them to assist and claim 
those rights. W here possible, they 
should w ork with grassroots develop
m ent organisations which have the 
confidence of the people. For the last



seven years we have prom oted this 
scheme in all three continents, and we 
have recently produced a handbook on 
the training of paralegals. We are great
ly encouraged by the fact that some 
hum an rights organisations in several of 
these countries have asked for perm is
sion to translate this handbook into 
their own languages and to distribute 
them widely.

O ur next Commission meeting was 
held in Kenya in Decem ber 1985, and 
was combined w ith  a conference on the 
proposed African C harter of Hum an 
and Peoples’ Rights. The C harter had 
to be ratified, there was a lull for a  year 
and a half w ith no further ratifications. 
The purpose of our conference was to 
stimulate action for obtaining the 
necessary num ber of ratifications. As a 
result of the conference and its follow- 
up activities the requisite num ber of 
States had ratified in a  little over six 
months.

To indicate the variety of our w ork 
let me mention three other activities 
which have recently come to fruition 
after many years of w ork in which we 
can claim to have played a decisive 
part. These are:

1 the coming into force this year of the 
European Convention for the 
Prevention of Torture which we 
drafted and prom oted together w ith 
the Swiss Committee against 
Torture;

2 the amendment of the Japanese 
M ental H ealth law in 1987, to 
give mental patients for the first

time some basic legal rights and 
procedures for their implementa
tion, and

3 the Basic Principles on the 
Independence of the Judiciary, 
already referred to, approved by the 
U nited Nations General Assembly 
as the first international instrum ent 
on this subject. The General 
Assembly requested all nations, 
where necessary, to bring their legis
lation and practice into conformity 
w ith its provisions. W e are now 
working closely with the U N  on a 
set of principles on the independence 
and role of lawyers.

I should add that over the years we 
have recognised some fifty national 
sections and affiliated organisations 
which are entirely independent but 
which contribute greatly to  our work 
in Europe, in the Americas and in 
Africa and Asia. Among these are two 
particularly active organisations we 
have helped to bring into existence, the 
Andean Commission of Ju ris ts  and Al 
H aq in the Occupied W est Bank of 
Palestine.

If I can end on a more personal 
note, I should like to pay tribute to 
the w ork of our small staff of six 
lawyers, five secretarial assistants and 
a part-tim e administrative officer. 
They have w orked indefatigably to 
organise and carry out the programmes 
approved by our Executive 
Committee. Their rew ard has certainly 
not been monetary. Rather it has been 
the stimulating nature of the work, 
the opportunity to make friendships



with exceptional and courageous 
people in many parts of the world, and a 
deeper understanding of the problems 
facing others, especially among the 
poor and disadvantaged.

The receipt of this aw ard on behalf 
of the International Commission of 
Ju ris ts  is for them, as it is for me, a cul
mination of many years of inspiring 
work.

Novem ber 1989



O n 29 M ay 1996, the House of Deputies of the 
Republic of Argentina passed a  resolution paying 

tribute to Niall M acDerm ot:

The National House of Deputies 

Resolves:

To express its condolences for the passing away 
of British jurist Niall M acDerm ot, tireless defen

der of hum an rights around the world.

[This resolution] expresses how important the IC J’s 
work in the field o f human rights has been for democracy 
in Argentina.

Ildefonso M . Thom sen
A d viso r to  th e  P res id en t, H u m a n  R igh ts  C om m ittee

H o u se  o f D epu ties , 
R ep ub lic  o f  A rg e n tin a



The American Association 
for 

The International Commission of Jurists Inc.

At a regular meeting of the Board of Directors held at 599 Lexington 
Avenue, N ew  York, on W ednesday the 6th day of M arch 1996, the 
following resolution was unanimously adopted:

W hereas Niall M acDerm ot, Q.C., faithfully and vigorously served 
the International Commission of Ju ris ts  and the cause of the interna
tional enforcement of hum an rights; and

W hereas the directors and members of the American Association for 
the IC J  w ere edified by his leadership and remain deeply affected by 
his personality and his commitment;

N ow  therefo re  the following resolution is unanimously adopted with 
the recommendation that the President of the American Association for
w ard a copy thereof to M rs Ludmila M acDerm ot:

R esolved that the American Association for the IC J  express its 
heartfelt tribute to Niall MacDermot, Q.C., a titan in the field of the Rule 
of Law; and
F u rth e r  reso lved  that the American Association for the IC J  hereby 
records its respect for Mr. M acD erm ot s many contributions to liber
ty  and hum an rights of people everywhere and its belief tha t the 
world is better off because he lived.

In  w itness w h ereof this resolution is executed on behalf of the Board 
of Directors this 6th day of M arch 1996.

signed: Donald T. Fox signed: William J .  Butler
Chairman of the Boar? Predident



M em bers o f  th e  In tern a tion a l C om m ission  o f  Ju rists
P residen t
M ichael D . Kirby, AC, CM G,

Vice-Pre^iden U
D alm o de A breu D alian  
E noch D um butshena 
D esm ond Fernando 
L ennart Groll 
E w a Letowska 
Claire 1 'H eureux-D ube
M embers o f  Executive Com mittee
Fali S. N arim an, India  (Chairm an)
Vera V. de M elo D uarte  M artins
Diego G arcia-Sayan
Sir W illiam G oodhart, Q .C .
Asma K hader 
Kofi Kum ado 
Theo C. Van Boven
C om m union M em bers
M oham m ed Bedjaoui 
Antonio Cassese
A rthu r Chaskalson 
Lord  Cooke o f Thorndon 
M arie-Jose  C respin 
D ato ' Param  Cum araswam y
Rajsoomer Lallah
Tai-Young Lee 
Gladys V  LI, Q .C.
D aniel H enri M archand  
J.R .W .S . M aw alla 
Florence N . M um ba 
Adnan B uyung N asution 
Pedro N ikken
M anfred  N ow ak
Elisabeth O dio  Benito 
D orab Patel 
B ertrand G. R am charan

M argarita  R etuerto  Buades 
Hipolito Solari Y rigoyen 
Laszlo Solyom 
Daniel T hiirer 
Christian Tomuschat
Yozo Y okota
Jo se  Zalaquett, Chile
H onorary M embers
A rturo  A. Alafriz, Philippines
William J .  Butler, U nited  S tates of A merica
Haim  H. Cohn, Israel
Alfredo E tcheberry, Chile
Je a n  Flavien Lalive, Sw itzerland
P. Telford Georges, Bahamas
Hans- H einrich  Jescheck , G erm any
P .J.G . Kapteyn, N etherlands

Secretary G eneral
Adama Dieng

Judge , H igh  C ourt o f Australia;
President, C ourt o f A ppeal of the Solomon Islands

Professor o f Law, Sao Paulo, Brazil 
Form er C hief Ju stice  o f Zim babw e
B arrister; F orm er President, International B ar Association, Sri Lanka 
Ju dg e , Stockholm  C ourt o f Appeal, Sweden
Professor, Institute of Ju rid ica l Sciences, Polish Academy of Sciences, Poland 
Ju d g e  of the Suprem e C ourt of C anada

Advocate; form er Solicitor-General o f India
Ju d g e  a t the Suprem e Court, Cape Verde
Executive D irector, A ndean Commission of Ju ris ts , Peru
B arrister a t Law, U nited  Kingdom
Advocate, Jo rd a n
Senior L ecturer in Law, U niversity  o f G hana 
Professor o f Law, M aastricht University, N etherlands

Ju dg e ; P resident International C ourt o f Justice; Algeria 
Ju dg e , President, International Crim inal T ribunal for the form er Yugoslavia, 
ItalyJudge , President, C onstitutional C ourt o f the Republic o f Sou th  Africa 
Privy  councillor; form er President of the C ourt o f Appeal, N ew  Zealand 
M em ber o f the C onstitutional Council, Senegal 
Advocate; U N  Special R apporteur on the Independence o f Judges,
Ju ro rs  and  Lawyers; M alaysia
Ju dg e , Substitute - C hief Justice  of M auritius; M em ber,U N  H um an Rights 
Committee
D irector, K orean Legal A id Centre for Fam ily Relations, Republic o f  Korea
D epu ty  H igh C ourt Ju dg e , H ong Kong
Professor o f Social Law, France
Advocate a t th e  H igh Court, Tanzania
Investigator-G eneral, Zam bia
Advocate; form er M em ber o f Parliam ent, Indonesia
Form er Ju d g e  a t the In teram erican C ourt o f H um an Rights; P rofessor of 
In ternational Law, Venezuela
Professor o f Public A dm inistration; E xpert for the U N  W orking G roup  on 
Enforced D isappearances, Austria.
Ju d g e  at the In ternational Tribunal for the F orm er Yugoslavia, Costa R ica
Form er Suprem e C ourt Judge , Pakistan
U N  Coordinator, Regional Political & Security Cooperation;
A djunct Professor, Colum bia U niversity  School o f International Affairs
(N ew  Y ork), G uyana
F irst D epu ty  O m budsm an, Spain
F orm er Senator; P residen t of the O rganisation  New Human Rights, Argentina. 
Judge ; P resident C onstitutional C ourt of the Republic o f H ungaiy  
Professor of International Law, Switzerland 
Professor of International Law, U niversity  o f Berlin;
M ember, U N  International Law  Commission, G erm any
Professor of Law; M em ber of the U N  Sub-Com mission on Prevention  of
D iscrim ination and  Protection  of M inorities, J a p a n
Advocate; Professor o f Law, Chile

R udolf M achacek, A ustria  
N orm an S. M arsh, U nited  Kingdom 
Keba M baye, Senegal 
Fran^ois-Xavier M bouyom , Cameroon 
Sir Shridath  S. Ram phal, G uyana 
Jo aq u in  Ruiz-Gim enez, Spain 
Lord  Shawcross, U nited  Kingdom 
Tun M oham ed Suffian, M alaysia 
M ichael A. Triantafyllides, Cyprus



Recent IC J/C IJL  Publications
A tta ck s  on Justice  

The H a ra ssm en t an d  Persecution o f  Judged an d  L aw yers
Published by the C IJL in English and French 570pp. Geneva 1996. CH F25. - plus postage 

This seventh annual rep o rt of the C entre for the  Independence o f Ju d g es  and  Law yers states th a t 
betw een Ja n u a ry  and D ecem ber 1995, a t least 337  jurists in 51 countries suffered reprisals for 
carry ing ou t their professional duties. O f these, 23  w ere killed, 4 w ere “d isappeared”, 36 to rtu red , 
142 detained, 30 attacked, 58 received th reats  o f violence and  44 professionally sanctioned or obs
tructed. T he rep o rt exam ines structural problem s in domestic legal systems th a t th rea ten  the inde
pendence o f the  judiciary and  the legal profession a round the world. I t  also catalogues the cases 
of individual judges and  lawyers w ho are harassed and persecuted  in countries in  all continents.

The P artic ipa tion  o f  N on-G overnm ental O rganiza tions in  the Work, o f  the A frican Com mission  
on H u m an  a n d  Peoples’ R igh ts - A  C om pilation o f  B asic  Docum ents 

October 1991 - M arch 1996
Published, by the IC J  in English and French. —259 pp. Geneva 1996. CHF: 15.-plus postage 

From  1991-1996, and  in cooperation w ith  the African C entre for D em ocracy and  H um an Rights 
Studies, the I C J  organized a  series o f ten  w orkshops designed to  encourage N G O  participation 
in the A frican Commission on H um an and  Peoples' R ights (A C H PR ). The w orkshops w ere  held 
prio r to the o rd in aiy  sessions of the A C H PR . D uring  these w orkshops, Conclusions and 
Recom m endations w ere m ade for special consideration by  the A C H P R  (P art I of this compilation) 
which, as the case m ay be, took  follow-up actions (P art II of this com pilation). Actions w ere also 
taken  by  the Assembly o f H eads o f S tate  and  G overnm ent of the  O rganization o f African U nity 
(P art I II  o f this com pilation).
I C J  W orkshops on N G O  P artic ipa tion  in the A frican Com m ission on H um an a n d  Peoples ’ R igh ts  

1991 to 19 9 6  - A  C ritica l E valuation
Published by the IC J  in English and French. —108 pp. Geneva 1996. CHF: 12. ~ plus postage 
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