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The Rule of Law in a Changing World

Adama Dieng*

The ICJ has always worked
towards the goal of integration, mutual
understanding, and even a blending, of
judicial conceptions, whatever the civil-
isations and philosophies from which
they are derived. That is why, after the
dissemination and discussion of the
Bangalore Declaration and Plan of
Action which has been underway since
the last triennial conferencel, we
thought it a natural progression to call
upon jurists from each continent and
urge them to discuss their ideas and
experiences and to allow us to profit
from their knowledge and interaction.
This project started 1n earnest, and now
has become a reality. However, such an
ambitious undertaking as that of
exploring the various issues around
“Globalisation and the Rule of Law”
would have remained but a dream, had
the ICJ not received so much encour-
agement, assistance and support.?

In proposing the theme of
“Globalisation and the Rule of Law” we
knew that we would be leading into
dangerous waters. Paraphrasing our
former President, Judge Kéba Mbaye,
it 1s up to jurists to consolidate and
identify the issues so as to allow inter-
national and national legislators to
build on them with confidence.

On the eve of the third millennium,
there is both hope and doubt about the
future of the human race. We have been
witness to gross, massive and systematic
violations of human rights, often find-
ing ourselves in a position too power-
less to do anything. Not one continent
has been spared. If the eighteenth century
was the century of enlightenment, then
the twentieth century has, unfortunately,
been the century of genocide. Despite
the fact that there has been more

#  Adama Dieng, Secretary-General of the International Commission of Jurists. This paper has been
adapted from a speech he gave at the opening of the ICJ Cape Town Conference on « The Rule of
Law in a Changing World », July 1998.

Held in Bangalore, India, in October 1995.

2  The.ICJ Conference on « Globalisation and the Rule of Law » was organised in Cape Town,
South Africa, from 20-22 July 1998. It preceded the ICJ Triennial Meeting which was held at the
same venue. Mr. Dieng expressed his gratitude, in particular, to the organising committee of the
Conference which was comprised of the South African bar associations, under the guidance of
ICJ affiliate NADEL. He also thanked Judge Arthur Chaskalson, President of the Constitutional
Court of the Republic of South Africa, who invested much of his time and energy to ensure the suc-
cess of this meeting. He recalled the generous contribution of the Government of Sweden to the
Conference, made through the Swedish International Development Agency. Mr. Dieng also than-
ked Barney Pityana, President of the South African Commission for Human Rights, for the close rela-
tionship that he has established between the two organisations.
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progress in science and technology than
ever before, the cries of suffering of
millions of men and women are never-
ending and resonate louder and more
desperately than ever. Extreme poverty
and social and economic inequality
bring us back to the grim reality which 1s
far from the hopes and wishes for eco-
nomic and social prosperity. The
extreme misery of ordinary people and
the barbarity of governments are more
oppressive each day and our unbeliev-
ing eyes are continually confronted
with such images.

The international community has
become powerless and frozen in a posi-
tion where it has sadly failed to stem
the tide of human suffering that is
gnawing at two thirds of the planet. If
we want a world where human dignity is
no longer ignored, it is important to
implement Article 28 of the Universal
Declaration of Human Rights:

Everyone is entitled to a social
and international order in which
the rights and freedoms set forth in
this Declaration can be fully
realised.

Will this world order come with the
21st century, whose arrival is being
welcomed in the name of globalisation?
Nothing is more uncertain! Gérard
Ramseyer, President of the State
Council of the Republic and Canton of
Geneva had good reason to note:

With the emergence of economic
globalisation, we are gambling
with the fate of humanity. If

we are not careful, we will find

ourselves in a society that
increasingly isolates the individ-
ual and promotes the growth of
all kinds of fundamentalism as
well as inequality.

In emphasising the progress that has
been made towards a “humanisation”
or an “individualisation” of international
law, Alain Pellet? recently claimed that
we are also witnessing the “legalisation”
of “humanity” or of the “international
community of States, on the whole”, in
relying on the concept of the “common
heritage of humanity” applied to the
depths of the ocean, to space, to cul-
ture, to the environment or even to the
human genome. He also referred to our
reliance on the idea of “peremptory
norms of general international law”
defined as “a norm accepted and recog-
nised by the international community of
States as a whole as a norm from which
no derogation is permitted” (Article 53
of the Vienna Convention, 1969) - the
jus cogens. It seems clear that at the
dawn of the 21st century we are wit-
nessing, if not the “globalisation” of
international law, at least its “destatali-
sation”. Nevertheless, this eminent
member of the international community
of jurists is of the opinion that the ques-
tion still remains as to what degree
globalisation should be supported and

encourag ed.

A commonly held opinion is that
globalisation is irreversible. Among
other things, globalisation extends to
finance, economics, culture, communi-
cation and production. In short, the
tentacles of globalisation extend every-
where. Some even go so far as to say

3 French academic and jurist, Member of the UN International Law Commission.
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that globalisation is the negation of all
the principles and values to which
Europe is committed. Even though the
world defines itself as an organised
holistic entity, the global market
assumes the absence of organisation (at
least theoretically) and functions in a
kind of panic mode, particularly in
terms of its financial situation. The
development of financial markets and
the power given to certain economic,
monetary and financial organisations
demonstrate the absence of democratic
control that is implicit in market ideolo-
gy. In the opinion of Bertrand
Renouvain4, market ideology claims to
provide global solutions, but these solu-
tions ignore the historic, cultural and
psychological elements which give
global economic movement its distinc-
tive local and national features.
Moreover, employing purely financial
logic can often result in the destruction of
industries, agricultural production and
commercial relationships. All one has to
do is consider the menace that hangs
over thousands of small scale cacao and
coffee farmers in Céte d'Ivoire who risk
being pushed out of the market due to
agricultural hiberalisation. At this very
moment, as | am talking to you, unsold
coffee and cacao beans are rotting in
villages. These beans are unsold
because  the intermediaries and
exporters (who themselves are in fierce
competition) offer an unacceptably low
price. This situation exists with equal
anguish in many other countries.

Even the desire for personal security
and well being, which would seem to
justify economic and financial liberal-

ism, is no longer respected since the
logic of the market results in unemploy-
ment, poverty and misery. When all is
said and done, it is the ordinary human
being who is denied her ideals, rights
and dignity. A few years ago, I gave a
conference in Sweden on the theme of
“reinforcing the rule of law from a
human rights perspective”. I was taken
aback when I heard a jurist claiming in a
peremptory manner that that “the rule
of law equals market ideology”. Today,
globalisation is regarded as a necessity
and an irreversible reality. It is said that
as jurists, we are being called upon by
this new concept, (one could say phe-
nomenon) that could threaten the
respect for the rule of law.

If we truly want to make the 21st
century the century of human dignity,
we must redefine the terms of the deal. A
few months ago, President Bill Clinton
made a trip to Africa. At the time, he
gave the impression of adopting a politics
of varying geometry, it being about the
demand for the respect of the principles
of democracy. Increasingly, economics
take precedence over the concern of
respecting human rights. Powerful
countries escape criticism. In all of this,
the spectre of globalisation haunts the
poor countries of the South. The
anguish of one Senegalese man who
confided in a journalist from Libération
is, without a doubt, shared by all
oppressed people on this Earth. This is
what he said:

‘When the United States suggests
reducing aid to Africa in
exchange for the removal of

4 Member of the French Convedl économigue et social (Economic and Social Council), best known for his
work and report to the Council on cultural relations between France and central and eastern

Europe.
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trade barriers as a means of con-
ducting business on an equal
footing, it is a little like Carl
Lewis suggesting that it would
be possible to have a fair race
between himself and a legless
person.

Lets not forget that economic and

social progress of a people is not possible

today without also the establishment of
the rule of law and democratic values.
A dangerous situation will arise if
human beings are not placed back at
the centre of the development process,
not only in regard to the improvement
of living conditions and economic con-
cerns, but also in terms of the broader
concepts of human dignity, justice and

equity.
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WIPO and the Rule of Law in a Changing World

Kamil I9ris *

WIPO 1s an international organisa-
tion based on law. We are keepers of
the international agreements ' which
regulate the operation of intellectual
property, and we assist in developing
good administrative practice, good legal
practice, and, indeed, good legislation
per s¢, In countries that request such
assistance.

In the intellectual property field, as
in others, the goal of ensuring that the
rule of law 1s observed implies, in my
view, two preconditions. The first is
good law, and the second is strong and
integrated enforcement mechanisms. I
shall deal with each in turn.

Change

But first, let us examine the context in
which the issue is put, that of the chan-
ging world. While the world has never
been static, I must stress that what we
are seeing in the intellectual property
field presently is unprecedented change.

Globalisation, new digital technolo-
gies, the Internet and radical develop-
ments in biotechnology, are just a few
of the revolutionary protagonists of
late twentieth century change. The
potential of all these developments to

contribute to economic, educational
and cultural progress across the globe
is vast, almost unimaginably so. Take
the Internet for example: this innova-
tion alone, the latest estimates suggest,
may be generating as much as an
annual 1,200 billion dollars worth of
commerce by 2002. Its success has
thrown up several new issues for the
intellectual property community. For
example, suddenly, the distribution of
copyrlght materials such as software,
music, books and images, has been
revolutionised. How, then, to continue
to protect copyright, but at the same
time not strangle the phenomenal edu-
cational opportunities implicit in this
medium? And moreover, how to do so
when national borders have lost much
of their relevance? What action to take,
to lessen the increasing gap between
rich and poor countries vis-a-vis the
information revolution? Consider also
the increased importance of the protec-
tability of trademarks and domain
names. How should these areas best be
regulated, when a press of a button can
send, perhaps innocently, a trademark
to thousands of people in dozens of
countries, some with protection, some
not?

Similar conundrums apply to the
equally new and challenging areas of
biotechnology now emerging, including

Dr. Kamil Idris, Director-General of the World Intellectual Property Organisation (WIPO). This
paper is an adaptation of his statement to the ICJ Conference on “ Globalisation and the Rule of Law ”,

Cape Town, South Africa, 20-22 July 1998.
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genetical engineering. The patenting of
genes, for example, may encourage
huge resources to be spent on research
and development, and the outcome to
be, for example, a revolutionary
genetically modified crop. But the
potential profits are also revolutionary,
and what of the implications for those
who cannot afford - or who are even
not permitted - to license the new crop
and who are driven out of business?

These issues, and many others, face
us each morning, and they demand
workable policies towards swift resolu-
tion. The potential of the current
changes, as I said, 1s vast, but so conse-
quently is the burden of responsibility
to ensure, to the extent possible, that
the international laws developed within
the competence of WIPO are corres-
pondingly comprehensive, enlightened
and agreeable to all parties.

Law

The most important international
treaties in the intellectual property field
are the Conventions of Paris - in indus-
trial property - and Berne - in copy-
right, which date back to 1883 and
1886, respectively. These two treaties
remain, to this day, the foundation
stones of international intellectual pro-

perty law.

The longevity and continued pre-
eminence of Paris and Berne might
seem like a valid argument for not
rushing to introduce new laws with
every new innovation in technology, or
twist in the social consciousness. But
this argument would be invalid. Paris
and Berne have both been periodically

12

updated to take into account new deve-
lopments, with new elements being
added to their existing strong struc-
tures.

In addition, many new conventions,
which are complementary yet distinct,
have been introduced in the years since.
Some of the most specific include the
Budapest treaty on deposit of micro-
organisms of 1977, and the Washington
Treaty on integrated circuits of 1989.

More recently still, in 1996, the
WIPO Copyright Treaty and the
WIPO Performances and Phonograms
Treaty were concluded in Geneva.
These add new strength to existing
statutes, particularly taking into
account gaps in existing coverage, with
regard to the new information techno-
logies I mentioned earlier.

Currently, a patent law treaty is in
elaboration, and discussions have taken
place on the question of a database
treaty and an audio-visual protocol

to the WIPO Performances and
Phonograms Treaty.
Enforcement

But WIPO’s work does not end
with the introduction of a new text. Far
from it. An increasingly important part of
our work involves our cooperation for
development sector, which provides,
upon demand,

* input in the modernisation and com-
puterisation of intellectual property
administration;
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* training of human resources - which
includes lawyers and judges, as well as
policy makers, administrators and
customs officials; and

* assistance in the drafting of national
legislation.

Resources for this sector were
increased by 35 per cent in the current
WIPO biennial program and budget, to
a total of over 60 million Swiss francs
out of a total budget of some 383 mil-
lion.

In 1997, a total of 124 developing
countries, two territories and 16 inter-
governmental organisations benefited
from WIPO'’s cooperation for develop-
ment program. In that year, WIPO
contributed to over 150 courses and
seminars and provided study visits for
168 persons. In this way, we have
made, and will continue to make, a real
and significant contribution to global
efforts to introduce the rule of law in
the intellectual property domain.

The Rule of Law
and the Current Situation

But for all that WIPO has produced
what I believe are good laws, and that
we have substantial resources devoted
to training for enforcement, it would be
ignoring the heart of the issue if I was
to say that there was not still a long way
to go.

Recent estimates released by the
International Planning and Research
Corporation indicate that 11.4 billion
US dollars worth of software were not
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earned in 1997, because of piracy.
While there is no question that in most
areas there has been a decline in piracy
since 1994, complacency is certainly
not an option. First, we must not forget
that mediums such as the Internet pro-
mise to massively increase the quantity of
international trade in copyright items,
including software, recorded music,
video and text. In 1997, Web-based
sales were estimated to have been
worth some 21.8 billion US dollars. As I
said earlier, some predict Internet reve-
nues exceeding 1, 200 billion by 2002.
And second, we must bear in mind that
the act of piracy has become as simple
as pressing a few buttons. This shows
the scale of the challenge.

Policies and Strategy

So what should WIPO do, in terms of
helping to install the rule of law? My
answer is, first, it must accept that, in
the field of intellectual property at least,
we have entered an era where change is
so rapid, and so significant, that it has
had thrust upon it a new importance
and a new responsibility. The potential
of the new developments is remarkable;
but so, too, are the perils. Complacency
1s our worst enemy:.

Second, it must strive to produce
good and timely laws. Only good law
will provide the necessary framework
within which the amazmg potentlal of
the new technologies can be realised. I
have already indicated my belief that
laws must evolve to meet developments n
this rapidly changing world, but we
need, nonetheless, a foundation, a base-
line on which to build such law.




In my view, the ideal foundation is
the simple and elegant synthesis of
Article 27 of the Universal Declaration of
Human Rights, which states:

Everyone has the right freely to
participate in the cultural life of
the community, to enjoy the arts,
and to share in scientific advan-
cement and its benefits.

and

Everyone has the right to the
protection of the moral and
material interests resulting from
any scientific, literary or artistic
production of which he is the -
author.

In short, all people, without excep-
tion, have the right to freely share in
cultural life, and share in scientific
advancement, as well as to enjoy appro-
priate reward for creation or invention. A
balance must be struck, harmonising
the potentially conflicting desires, of
the creator to maximise his profit, and
of the rest of the community to minimise
its expenditure. It is essential that all
parties benefit from the massive potential
of the new technologies, and that the
gap between rich and poor is not per-
mitted to widen into an abyss, in the

spirit of Article 27.

Third, WIPO can increase
resources for cooperation for develop-
ment, as indeed it regularly has done,
with a view to developing effective
and credible enforcement mechanisms
and well-trained human resources. At
the same time, it can, and I take this

opportunity to state that as Director
General of WIPO I do, reach out to

14

other organisations concerned with the
monitoring and enforcement of the rule of
law, key among which is the ICJ. We
must forge closer bonds between us,
which are not only mutually strengthe-
ning, but which should also lead to
synergies in the common goal of realisa-
tion of rights, and enforcement of the

rule of law.

And fourth, I would say that much
depends on information dissemination.
In short, we have to spread the good
word of the importance of protection of
intellectual property rights, and explain
to ordinary people why the low-priced
attractions of pirated goods are in the
long term illusory. To achieve this, we
must utilise the information technolo-
gles we are hoping to protect, and
exploit them to the full.

This is a brief exposition of the
essential situation of intellectual pro-
perty vw-a-vis the rule of law, but I
have, inevitably in view of limited time,
omitted many areas which would
undoubtedly be of interest. For
example, in the interests of reaching out
to all members of the international com-
munity, WIPO has initiated efforts to
explore the needs, rights and expecta-
tions of groups which have had, hitherto,
little or incomplete exposure to the
intellectual property system. The initial
focus is upon holders of indigenous and
traditional knowledge and culture,
including folklore. Fact-finding mis-
sions have commenced, and one pos-
sible outcome will be the exploration of
whether a new treaty on expressions of

folklore would be viable.

Whatever the outcome of this
endeavour, I remain convinced of one

International Commission of Jurists




thing. This is, that in a world where
change points more and more towards
globalisation, international cooperation
will become ever more important. On
the one hand, this means more coopera-
tion between countries to devise law

The Review — N° 61 /1999

which is comprehensive, enlightened
and agreeable to all parties; and on the
other it means closer relations between
international organisations with com-
mon interests, such as WIPO and the
ICJ.




Globalisation and the Rule of Law

Andrew Clapham™*
Introduction tlons, communications, and con-
sumerism; all facilitated through

The International Commission of
Jurists (ICJ) has chosen to consider
the issue of globalwation and its implica-
tions for the enjoyment of human
rights. This paper is designed to stimulate
discussion about what role the ICJ can
play in this context, and how to use the
strength of its Members, Sections and
Affiliates to adapt to the new global
dynamics at the local level. In addition
to provoking discussion, the paper aims
to outline choices that could be acted
on, so that formal decisions might be
adopted in Cape Town committing the
ICJ to a number of concrete priorities
for the coming years. We take our
inspiration from the ICJ’s work on
the Rule of Law, and building on the
‘Act of Athens’, the ‘Declaration of
Delhi’, the ‘Law of Lagos’ and the
‘Resolution of Rio’, intend to go
‘Beyond Bangalore’, and hope to pro-
vide some ideas for a ‘Cape Town
Commitment’.

The term ‘globalisation” has become a
buzzword to encapsulate some of our
amazement and apprehension as we
enter the next millennium. The fascina-
tion with the term seems to stem from
the fact that it means all things to all
people. For some it symbolises the
increasing influence of global corpora-

increasing liberalisation of markets and
regulations governing capital flows and
overseas investment. For others it
encapsulates the sense that decisions
are no longer taken at the local or
national level but in some supranational
global gathering. But perhaps most
importantly for the ICJ, it reminds us
that citizens are forming new networks
and that the human rights movement is
now increasingly connected and capa-
ble of exerting global influence. But
these three dimensions are not the end
of the story. Our individual awareness
of these changes is often vague but
sometimes concrete. As Anthony
Giddens points out:

Globalisation is not just an “out
there” phenomena. It refers not
only to the emergence of large—
scale world systems, but to trans-
formations in the very texture of
everyday life. It is an “in here”
phenomenon, affecting even inti-
macies of personal identity. To
live in a world where the image
of Nelson Mandela is more famil-
iar than the face of one’s next
door neighbour is to move in
quite different contexts of social
action from those that prevaﬂed
previously.!

*  Dr. Andrew Clapham, Associate Professor of Public International Law, Graduate Institute of

International Studies, Geneva, Switzerland.

1 Giddens, A. ‘Affluence, poverty and the idea of a post scarcity society’ in 27 Development and
Change, April 1996, 365-378, quoted in Final Report prepared by Mr. José Bengoa E/CN.4

/Sub. 2 /1997/9 at 13.
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For our purposes we can concen-
trate on the fact this term reminds us
that people are increasingly connected
throughout the world; and that trade
liberalisation, new technology, and
localised activity aimed at global mar-
kets, all mean that the role of the state,
and the fora where states ‘do business’,
are changing. New actors such as global
media corporations, regional organisa-
tions and non-governmental organisa-
tions are considered by some
commentators  to be the new global
players?. And the WTO, rather than
the United Nations, is seen as the ful-
crum of international interaction.® Of
course the shift by sociologists from
looking at societies, or nation states,
towards looking at connections across
time and space does not necessarily
mply a weakening of the nation state -
merely a change in emphasis. Whether
globalisation will Jead to a demise of the
nation state or an even stronger global
pohty based on international law are
still open questions. But the technologi-
cal and organisational changes in the
non-governmental sector are indeed
taking place, and many of these
changes are taking place at a rate of
change that has made it difficult for
lawyers and legislators to keep up. For
example: old norms about the free
transnational flow of information and
data have yet to be rethought in order
to regulate access to pornography of
child prostitution through the Internet.
Wages and working conditions are
increasingly determined by actors that
are sometimes difficult to locate and
hold accountable either at the national
or the international level. A question we
have to ask is: what steps are being

taken in the world of human rights and
international law to hold some of these
forces accountable to ‘international
standards, and to assist states to fulfil
their international obligations to everyone
in their jurisdictions? Although the
concept of a multinational company
operating transnationally is nothing
new, the term globalisation helps to
remind us that new communications
technology means that companies really
can have global reach and local opera-
tions without actually establishing
themselves with regional or national
headquarters. The fact that human
rights groups cannot easily fix such
non-state actors in a certain place has
led us to believe that some of these
global actors are everywhere and
nowhere at the same time.

In addition to this increase in the
reach of certain transnational powerful
actors we are witnessing a redistribu-
tion of tasks by states at the interna-
tional level. Some functions which used
to be carried out through inter-state
cooperation have been taken over by
global/regional/privatised actors that
are difficult to hold accountable under
international procedures in general,
and traditional human rights proce-
dures in particular. For example: mer-
cenaries and private armies have been
employed by the governments of Sierra
Leone and Papua New Guinea to keep
the peace; asylum law is determined in
closed meetings of the Ministers of the
European Union, and private organisa-
tions can keep personal data on people in
such a way that it may elude national or
mternational legislation.

2 Ramonet, 1. (1997) ‘La mutation du monde’ Le Monde Diplomatigue, Oct. 1997.

3 Ibid.
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The tendency to tender out func-
tions that used to be carried out by
actors with some international legitima-
cy and accountability is clearly demon-
strated by the new models of
peace-keeping and peace-enforcement.
The United Nations now relies on
interested parties to carry out tasks
which used to be predicated on the
imperative that the participants be dis-
interested and impartial in the execu-
tion of their mandate. Global actors
such as the United States, Russia and
France have been authorised to carry
out lead operations in Somalia, Hait,
Georgia, and Rwanda. Regional forces
have been encouraged and contracted
to do peace-keeping in Liberia, Central
African Republic, Sierra Leone, and
Burundi. In his programme for reform,
issued in 1997, Secretary-General Kofi
Annan clearly states that the UN is sur-
rendering any role it might have had in
this area:

The United Nations does not
have, at this point in its history,
the institutional capacity to con-
duct military enforcement mea-
sures under Chapter VII. Under
present conditions, ad hoc coali-
tions of willing Member States
offer the most effective deterrent to
aggression or to the escalation or
spread of an ongoing conflict. As
in the past, a mandate from the
Security Council authorising
such a course of action is essen-
tial if the enforcement operation
is to have broad international
support and legitimacy.4

We can see, therefore, that there
remains some sense that respect for
international legitimacy (the interna-
tional rule of law) remains a goal - even
if the main actors are now better
described as global or regional rather
than international. These introductory
thoughts on some of the ways we think
about globalisation are designed to set
the scene for a more selective discus-
sion of a number of topics. This paper
remains focused and selective. It will
tackle three topics:

1) Threats to universality and emerg-
ing concepts of responsibility.

2) The emerging supranational judiciary
and new challenges for the rule of
law.

3) Trade and investment liberalisation
and their impact on respect for
human rights.

We will situate these in this new glob-
alised/regionalised context and examine
them through the prism of some of the
ICJ’s ‘principles of the rule of law.” In
particular three aspects of these principles
seem worth highlighting:

(a) the importance of a judicial sys-
tem which respects fundamental
rights and human dignity;

(b) the need for a government
responsible to the people;

(c) public participation in designing
and publicising legal solutions to
human rights problems.

4 ‘Renewing the United Nations: A Programme for Reform’ UN Doc. A/51/950, 14 July 1997,

para. 107.
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1. Questions of Universality and

Responsibility

The assault on universality is much
talked about but little analysed. One
might discuss three different aspects of
this issue. First, human rights situations
are dealt with selectively according to
political and ideological dispositions;
even if the Cold War is now over, new
splits have ensured that some situations
get ignored while others are bombard-
ed with attention. Such selectivity has
always permeated political action over
human rights, but in its new forms it 1s
further threatening the credibility and
universality of the human rights mes-
sage. Again regionalisation has come to
the fore and we now have ‘African
peacekeepers for African problems’, a
presumption that European Union
member states ‘shall be regarded as safe
countries of origin’ for asylum matters,
‘Asian values’ in the field of human
rights, and new concepts of ‘construc-
tive engagement’ and non-interference
in the context of Association of South

East Asian Nations (ASEAN).

Second, the balance between atten-
tion to civil and political rights on the
one hand, and economic and social
rights on the other, used to be ensured
by the bloc politics at the United
Nations. Now the universality of the
human rights catalogue is seriously
under fire as the ideological supporters of
economic and social rights no longer
find this a useful stick with which to
beat their opponents. However there
are new possibilities for sowing the

seeds of economic and social rights as
international financial institutions,
including regional development banks,
start to pay attention to the ‘social
dimension’ of their policies. Regional
policies with regard to Asia, the
Americas, Europe, Africa, the Middle
East and North Africa, could provide
meaningful progress on economic and
social rights if ways can be found to
combine these with dialogue with the
relevant international financial institu-
tions.

Third, the attempt to reorientate the
human rights message around the con-
cepts of community, family and individ-
ual responsibility (as exemplified by the
proposed Universal Declaration of
Human Responsibilities) is presented
as reflecting an ‘Asian’ approach, but
has the potential to undermine the pri-
mary notions of state responsibility
for the protection of all human rights
and the inalienability of human rights.
Human rights are in danger of being
seen as something that is earned
through good behaviour. The ICJ is
already heavily involved in a number of
fields where governments are seeking
to reorientate a human rights discus-
sion by establishing international
responsibilities for individuals and
human rights organisations.® A formal
position taken by such an international
body as the ICJ could help to bring
some conceptual clarity and sense to a
debate which is in danger of clouding
the waters rather than adding to human
rights protection.

5 The full title of the human rights defenders’ text is ‘Declaration on the Right and Responsibility
of Individuals, Groups and Organs of Society to promote Universally Recognised Human

Rights and Fundamental Freedoms.
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Let us take a look at some of the
issues through our rule of law prism.
First we have to conclude that, despite
the insistence that international finan-
cial institutions exist in order to help
ensure greater respect for economic,
social and cultural rights, the mecha-
nisms for judicial review of the activi-
ties 1n order to ensure that there is no
violation of those same rights is sadly
lacking. Our conclusion is that this 1s
not due to any fundamental legal obsta-
cle. It is rather a result of inadequate
attention by human rights activists and
lawyers to finding ways to remind these
institutions that: not only do they have
promotional duties - but they must also
operate with the rule of law. In this
context the environmental movement
has had considerable success by achiev-
ing the establishment of the World
Bank Inspection Panel to rule on
actions taken by the Bank which might
affect people’s environmental rights.
Again because these global actors oper-
ate outside the established international
human rights law framework we find
that no particular judicial or other
instance can hold them accountable.
This of course has implications for the
principles of governmental accountabil-
ity and public participation in decision
making. There seems to be enormous
potential for civil society and non- gov-
ernmental organisations to work with
the governments and the different
regional and international financial
institutions in order to improve the
planing and execution of projects
around the world. A strategy which
focused on the justiciability of the
actions of the institutions, the account-

ability of the governments, and the par-
ticipation of the people could go a long
way to explomng the possﬂ)lh‘aes n
this sphere.

The International Commission of
Jurists, as part of their follow up to the
1995 Bangalore Conference organised a
regional seminar on economic, social
and cultural rights, in collaboration
with the African Development Bank
(ADB), in Abidjan. The Conclusions
from that meeting provide a useful
springboard for the development of a
universal approach to some of the prob-
lems discussed. By calling on the ADB to
play a leading role in supporting pro-
jects aimed at the realisation of eco-
nomic, social and cultural rights the
ICJ clearly makes the case for globali-
sation with a human face®. But the con-
clusions go further and assert that:

Corruption and impunity for
perpetrators of this menace exist
side by side with the quest for
good governance and the enjoy-
ment of economic, social and cul-
tural rights ...Corruption and
impunity legitimise the misuse of
national resources in the public
and private sectors and reduces
the chances of any meaningful
development.

The Abidjan Recommendations
state that participants had agreed To
begin a campalgn agalnst corruption
and [the] impunity of its perpetrators
by developing normative strategies
along the lines of the struggle against

6 International Commission of Jurists (1998) Report of the Regional Seminar on Economic, Social and
Cultural Rights Organized by the International Commission of Jurists in Collaboration with the African
Development Bank Abidjan, Céte d'Tvoire, 9-12 March 1998.
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drug trafficking. In this regard it is rec-
ommended that the process towards the
drafting of an African Convention
agaimst Corruption should be initiated
with the assistance of the ICJ and a
monitoring system put in place in the
form of an “observatoire.”

By linking corruption to the enjoy-
ment of economic, social and cultural
rights the ICJ has made an important
conceptual leap forward which has
implications with respect to the sorts of
partnerships they form in this area.
Although it may be useful to concen-
trate efforts in Africa in the short term,
corruption is also being subjected to
normative codes and treaties in other
regions and now represents something
of a global phenomenon demanding
global solutions.

Peter  Figen, Chairman  of
Transparency International - a Berlin-
based public interest group that hopes
to do for corruption what Amnesty
International does for human rights -
says that its not just a Third World
problem anymore. Multinational corpo-
rations that indulge in corrupt practices
abroad bring that culture back home
like a virus.

In the past many have felt that
this 1s a necessary way of doing
business, that you could isolate
the practices of a company out-
side the country. We feel that in
the global village this is a global
illusion. That culture is coming
back like a boomerang.

By making the link that fighting cor-
ruption is part of the fight for human
rights the ICJ has opened up the
chance to use its expertise in the rule of
law and the enforcement of economic,
social and cultural rights, in new
spheres. Not only is there a chance to
build new alliances with those NGOs
working to monitor corruption, but the
ICJ might become involved in some of
the legislative inter-governmental exer-
cises taking place in Africa, the
Organization for Economic
Cooperation and Development, and the
Council of Europe.

Before leaving the issue of ensuring
universal respect for human rights by
reinforcing respect for economic, social
and cultural rights we must mention the
successful adoption and signing of the
new Protocol on an African Court on
Human and Peoples Rights. The ICJ
must take a great deal of the credit for
the speed with which this text has been
elaborated and for the subtle ways in
which the treaty allows for complaints
from NGOs and individuals. This new
Court represents one of the best hopes
for reinforcing and concretising the
assertion that economic, social and
cultural rights are justiciable, and for
promulgating the message that govern-
ments have internationally legally bind-
ing obligations with regard to these
rights. It would seem worthwhile
already considering what sort of cases
might be brought before the Court in
order to ensure that this message is
heard loud and clear.

7 Hirsh, M. (1996) ‘Graft Busters’ Newsweek 25 December 1996, at p. 57.
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Let us now consider the third aspect
of the universality debate. In recent
times it has become commonplace to
associate the question of universality
with the assertion that human rights
do not reflect ‘Asian values’, and that
the time has come to review the
Universal Declaration of Human
Rights. Yash Ghai has presented one
theory as to why the end of the Cold
War and the accompanying resurgence of
rights has been met with a challenge to
universality.

The emphasis on rights was not
welcomed by all States, however.
Those states which had felt
immune from  international
scrutiny of their authoritarian
political systems (which in East
and South Fast Asia had been
justified on the basis of the menace
of communism) found them-
selves a little like the emperor
without clothes. They were
anxious at what were considered
to be the likely consequences of
this new stress on human rights
for their political systems. They
were also resentful of condition-
alities that derogated from their
political and economic sovereign-
ty. The universalisation of rights
was seen as the imposition of
Western norms. They were anx-
ious because of the effects of
these rights on their competitive-
ness in the framework of interna-
tional trade that was ushered in
by globalization, and they

claimed to detect in this emphasis
a Western consplracy to under-
mine newly growing economies.8

One of the most recent, and widely
reported, challenges to the Universal
Declaration of Human Rights came in
1997 from Tun Daim Zainuddin,
Economic Adwviser to the Malaysian
government. He stated that when the
Declaration was proclaimed ‘there were
only about 40 Members of the UN.
Today there are more than 180
Members.” And that there was a need to
make the Declaration ‘relevant for pre-
sent times and to make 1t acceptable to
all nations and peoples”. The response
of human rights scholars and activists
has been to reassert the relevance
and legitimacy of the Universal
Declaration. We might differentiate
three approaches. The first asserts that
the Universal Declaration draws on dif-
ferent cultural perspectives even if not
all the States that exist today were actu-
ally represented as such. Ramcharan,
for example, has researched the actual
contribution of Asian, African and
Latin American leaders at the time of
the drafting of the Declaration and
concludes

It is true that at this time large
parts of the developing world
were under colonial tutelage.
But they had their champions
and spokespersons among the
drafters of the Universal
Declaration, who did them

8 Ghai, Y. (4.9. 1997) 'Rights, Duties and Responsibilities’ in Human Rights Solidarity - AHRC
Newsletter, 7 (4) Human Rights in the Asian Context, 9, at p.10.

9 Cumaraswamy, Dato’ P. (1997) ‘The Universal Declaration of Human Rights - Is it Universal?’
0 The Review of the International Commiddion of Jurists Dec. 1997, at p.118.
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proud. The Universal
Declaration, beyond a doubt,
drew on the intellectual patrimony
of the peoples of the world.'?

A second approach stresses that the
adoption of the Vienna Declaration and
Programme of Action in 1993 leaves no
‘doubt or ambiguity about the univer-
sality of human rights.”!! Francis Deng
has detailed a third approach. He
reminds us that ‘It is important to bear in
mind that it is never the victims, but the
violators of human rights principles and
their advocates who invoke the rela-
tivist argument against the principle of
universality’?. He goes on to stress the
importance of affirming the

normative principle that cultural
relativity cannot be used as a
pretext for violating international
humanitarian and human rights
standards. On the contrary,
diverse cultures and heritages
should be perceived as unique
opportunities for reinforcing
human rights standards with cul-
turally-specific principles and
methods of promoting human
dignity above any difference of
race, ethnicity, culture or reli-
gion’®.

There is now an attempt to go
beyond the Universal Declaration of
1948 and the Vienna Declaration of
1993 and find ideas and texts that
respond to the values that link us
together as well as to perceived new
challenges to human dignity. Justice
Richard Goldstone has categorised
those involved in this debate as coming
from four different quarters. First those
proponents who see this ‘as a comple-
ment to the well-established precepts of
the individual human rights as embod-
ied in the Universal Declaration of
Human Rights’, second, those who
argue that ‘the notion of human duties
and responsibilities should take prece-
dence if collective interests and societal
life are to be sustained’, and third, those
who ‘suggest that the breathtaking
events in globalisation and technologi-
cal advancement - be it in biology, med-
icine or information or communications
- necessitate a fresh approach with a
view to defining new norms and, where
appropriate, international instruments.
Lastly, another school of thought holds
that any discussion of human duties
and responsibilities is tantamount to an
infringement of the existing body of
international human rights norms and
declarations’. These comments were
made in the run up to the Valencia
Human Duties and Responsibilities

10 Ramcharan B.G. (1997) ‘The Universality of Human Rights’ in The Review of the International

Commission of Jurists Dec. 1997, 105, at p.111.

11 Op.Cit Cumaraswamy at p.120.

12 Deng, F. (1997) ‘Universal Implementation’ in Ousterreichische auflenpolitische Dokumentation,
Special Issue “The universal protection of human rights: Translating international commitments into
national action’ 40th International Seminar for Diplomats, Helbrunn Castle, Salzburg, Austria, 28

July - 1 August 1997, 56-81.
13 Ihid.at p. 79.

14 Goldstone, R. (1997) ‘Note’ to the High-level Group on Human Duties and Responsibilities in the
Third Millennium - Towards a Pax Planetaria. (On file with the author).
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Project and came on the eve of the
adoption by the General Conference
of UNESCO of the Declaration on
the Responsibilities of the Present
Generations Towards Future Gene-
rations (12 November 1997). Whether
or not one embraces such initiatives
really depends primarily on one’s confi-
dence in the existing normative system
and whether one considers that more
human rights texts inevitably erode the
concreteness of the existing obligations.
We might look at one such attempt in a
little detail.

On the Ist of September 1997,
the InterAction Council launched
a ‘Universal Declaration of Human
Responsibilities.” The  InterAction
Council under the Chairmanship of
Helmut Schmidt, has achieved endorse-
ment from a number of former heads of
state or government for the text and
hopes to have the document adopted at
the 1998 regular session of the UN
General Assembly at the time of the
commemoration of the 50th anniver-
sary of the adoption and proclamation
of the Universal Declaration of Human
Rights. Instead of setting out rights,
duties, rules and principles which
would be binding in international law
the drafters have sought to enumerate
‘global ethical standards.” They assert
that the Universal Declaration of
Human Rights reflects the philosophi-
cal and cultural background of the vic-
torious Western powers at the end of
the Second World War. The new
Declaration of Human Responsibilities
is supposed to rescue notions of respon-

sibility and community which are said
to have prevailed in the East.

But the emphasis on responsibility
and community does not mirror the
approach taken to international human
rights law - whereby the state owes the
individual certain rights which are to be
respected within the jurisdiction of the
state. The new notions stress transna-
tional solidarity and the injection of an
ethical dlmensmn into international
relations.

The InterAction Council believes
that globalisation of the world economy
is matched by globalisation of the
world’s problems. Because global inter-
dependence demands that we must live
with each other in harmony, human
beings need rules and constraints.
Ethics are the minimum standards that
make a collective life possible. Without
ethics and self-restraint that are their
result, humankind would revert to sur-
vival of the fittest. The world is in need of
an ethical base on which to stand.!®

In drafting the Declaration, the
InterAction Council sought to repre-
sent the major religions of the world.

An earlier draft Article 3 states:

No human being, no social class,
group, or corporation, no state,
no army or police stands above
good and ewvi]; all are subject to
moral judgement. Everyone
should strive to do good and
avoid evil at all times.

15 Report on the Conclusions and Recommendations by a High level Group on A Universal
Declaration of Human Responsibilities, 20-22 April 1997, Vienna Austria at p. 8.
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The final draft has replaced the idea of
moral judgement with a more secular
appeal to ethical standards. So that the
phrase in the middle of the article now
reads ‘all are subject to ethical stan-
dards’. There is a further reminder in

Article 13 that:

No politicians, public servants,
business leaders, scientists, writ-
ers or artists are exempt from
general ethical standards, nor are
physicians, lawyers and other
professionals who have special
duties to clients. Professional and
other codes of ethics should
reflect the priority of general
standards such as those of truth-
fulness and fairness.

What is the international human
rights lawyer to make of this initiative
and reorientation? Are we leaving law
and escaping to ethics? And what does it
tell us about the state of human rights
in international relations? On the one
hand, the shift away from clearly stat-
ing governmental responsibilities in law
could lead to a dilution of the human
rights message. Human rights would
become part of ‘creative writing’, some-
thing to be accommodated into one’s
personal morality. Breaches could be
labelled ‘unethical’ but would escape
the opprobrium of being termed viola-
tions of international law’. Efforts to
enforce international human rights at
the international level through the use
of international criminal tribunals, com-
plaints procedures, creating crimes of
universal jurisdiction, and incorporat-
ing rules in treaties into national law,
could unravel, and the human rights
project could start to lose the sort of
concrete normativity which enables it

26

to be seen as the sort of law which can be
enforced by judges.

On the other hand, the draft
Universal Declaration of Human
Responsibilities responds to an ideolog-
ical vacuum. The driving competing
ideologies which sought to prioritise
freedom and equality are no longer
locked in combat at the United Nations
and elsewhere. The human rights
movement has lost some of its momen-
tum as the Western and Socialist blocs
have run out of steam. But the move-
ment has not run aground - it is still
grinding on. I should like to suggest
here that the life source of its continuation
is dolidarity. Because the draft Universal
Declaration on Human Responsibilities
appeals to that sense of cross-border
solidarity it responds to a phenomena
which is more real than imagined. One
only has to attend one of the global con-
ferences organised in the last decade to
sense the potential of ‘global network-
ing’. The fact that this normative code
is more lrandnational than international
poses challenges for international
lawyers. But any common lawyer famil-
iar with the concepts of reasonableness,
fairness and equity should not have too
much difficulty accepting the normative
content of something described as ‘gen-
eral ethical standards.” The fact that
these standards do not fit comfortably
in the traditional triptych of interna-
tional law sources should not dissuade
us from according them some legal
value.

But the last word on this issue
should go to Theo van Boven:

In all good conscience one may
wonder whether the challenges
of globalisation, and in particular
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the current weakening of the
global human rights system, are
effectively responded to by a
Universal Declaration of Human
Responsibilities  as proposed
The text undoubtedly comprlses
a number of commendable
notions. It is organised in sec-
tions which respectively cover
fundamental  principles of
humanity, non-violence and
respect for life, justice and soli-
darity, truthfulness and toler-
ance, and mutual respect and
partnership. It entrusts people,
individually and  collectively,
with the responsibility and the
task to enhance these excellent
and essential ideals. How can
one disagree with the principles
and concerns outlined in the pro-
posed document. However, the
text 1is regrettably deficient
where it fails to point to the eco-
nomic and financial actors which
in the process of globalisation of
the economy have become
increasingly powerful and which
should carry their due and pro-
portional share when responsi-
bilities and duties in the area of
human rights are at stake. The
recognition of human rights and
the attribution of human respon-
sibilities and duties can only be
realised if political and economic
powers and their leadership are
made to understand and accept
their responsibilities for the gen-
eral welfare, and moreover, if
their policies and practices are
reviewed and adjusted accord-
ingly. This essential dimension of

16

corporate responsibility is largely
overlooked in the proposed doc-
ument, except Insofar as it states
that economic and political
power must not be handled as an
instrument of domination but in
the service of economic justice
and of the social order (Article
11). If the initiative of the
InterAction Council is actually
meant as a response to the glob-
alization of the world economy,
its orientation and thrust should
have put a much sharper focus
on the effects of the market on
rights, in particular the right of
the vulnerable, and on the
accountability of non-state enti-
ties.

This author concurs with van Boven
that those who are interested in tack-
ling the effects of globalisation on the
vulnerable should concentrate on
enforcing the rule of law against non-
state actors. We now turn to look at
new challenges and possibilities for
monitoring various non-state actors and
for holding them accountable.

2. The Emerging International
Judiciary

The ICJ Cape Town meeting took
place in the wake of the UN Diplomatic
Conference of Plenipotentiaries on the
Establishment of an International
Criminal Court, which was held in
Rome, June-July 1998. Again the ICJ
has to take some of the credit for mobil-
1sing opinion to ensure that the creation

van Boven, T. (1998) ‘A Universal Declaration of Human Responsibilities?’ paper prepared for
a meeting at the University of Brabant (KUB) in Tilburg, (on file with the author).

The Review — N° 61 / 1999

27




of this Court became a political priority.
Having contributed at all stages to the
drafting of the Statute and the global
NGO movement to ensure the most
effective court, the ICJ is now faced
with a plethora of questions. What sort of
cases to bring to the attention of states,
the Security Council, and the prosecu-
tor? What sort of standards to hold the
Court to in terms of ensuring that
defendants are guaranteed a fair trial?
And how to ensure that the Court and
its organs develop in such a way that
they represent a beacon of human
rights practices.

The creation of such a Court has
been at the heart of the ICJ’s recent
international campaign for the rule of
law and an end to impunity. However,
the creation of the International
Criminal Tribunals for the former
Yugoslavia and for Rwanda have alerted
the ICJ to new issues concerning inde-
pendence, accountability and participa-
tlon in these new international fora.
The ICJ has enjoyed a special relation-
ship with the Yugoslavia and Rwanda
Tribunals due to its administration of
the legal assistants programme and its
trial observation in the Zadic case. It
seems to the casual observer that the
question ‘who judges the judges?’
remains unanswered. Allegations of
unfair procedures at the international
level risk going unanswered and even-
tually undermining the drive for inter-
national criminal trials. The ICJ could
draw on some of this experience to
examine in some detail the sorts of

practical and legal issues which have
arisen in the last two and half years.
The fight against impunity deserves to
be situated in a debate about the rule of
law and the independence of the judi-

clary.

At the regional level we are witness-
ing the increasing importance of region-
al courts both in the human rights field
and in the commercial field. On occa-
sion these sectors will overlap. As part
of the ICJ’s commitment to ensuring
that international justice respects prin-
ciples of the rule of law, it is suggested
that the ICJ could explore ideas for
bringing together Members, Sections
and Affhates (as well as members of
the national judiciary) in the different
regions to scrutinise the work of
regional international tribunals.)” We
have already alluded to the imminent
creation of a new African Court of
Human and Peoples’ Rights. The
growth of resort to international arbi-
tration in Africa as well as the prospect of
regional Courts dealing with disputes
arising out of sub-regional customs
unions have considerable implications
for the protection of human rights and
respect for the rule of law.

The moves towards the regionalisa-
tion of legal dispute resolution do not
contradict the globalisation dynamic but,
rather, are a necessary reaction. The
fact that regional courts in Africa and
the Americas allow for the interpreta-
tion of international texts rather than
merely regional ones, presents interesting

17 The experience of the Standing Committee of the European Sections in elaborating a ‘Position of
the International Commission of Jurists on the Intergovernmental Conference of the European
Union’ which tackles issues of accountability and the competence of the European Court of

Justice of the European Community could be built on so as to create a network of interested

actors studying the effects of this sort of regionalisation.
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possibilities for the ICJ to explore.
Some issues of international concern
might be explored in regional contexts
with greater success than at the inter-
national level (for example the African
Charter offers interesting possibilities
to develop the meaning and scope of
the right to development or the right to
self-determination).

But, the creation of regional legal
regimes can undermine the universality
project. Inter-governmental regional
integration has given rise not only to a
- resurgence in regional identities but
also to new forms of decision making
and inter-governmental action. For
example, following the entry into force
of the 1997 Amsterdam Treaty on the
European Union, we have to consider
the effect of the new ‘Protocol on
Asylum for Nationals of Member
States of the European Union.” The
‘sole article’ starts:

Given the level of protection of
fundamental rights and freedoms
by the Member States of the
European Union, Member States
shall be regarded as constituting
safe countries of origin in respect
of each other for all legal and
practical purposes in relation to
asylum matters.

The article then goes on to outline a
number of exceptional cases where the
application for asylum made by a
national of a Member State may be
considered by another Member State.'®
This Protocol, even though not fully
endorsed by all 15 Member States, cre-
ates a precedent that is obviously
extremely dangerous. It suggests that
other regions might one day decide that
their adherence to human rights
treaties similarly allowed them to sus-
pend existing international law on asy-
lum. In order to dispel the impression
that the European Union is undermin-
ing the application of the Geneva
Convention the preamble states:
‘WHEREAS this protocol respects the
finality and the objectives of the
Geneva Convention of 28 July 1951
relating to the status of refugees’.
Nevertheless, the Protocol has been
criticised by UNHCR:

We are very concerned at the
EU decision. If the EU applies
limitations to the Conwvention,
others can follow and could
weaken the universality of the
instrument for the international
protection of refugees. We do
not, therefore, share the position
taken in the preamble stating
that the protocol respects the
Convention.

18 Where the State of which the applicant is a national has declared a state of emergency in accor-
dance with article 15 of ECHR; where the Council is considering whether there exists a serious
and persistent breach of human rights by the member state of which the asylum seeker is a natio-
nal under the procedure in the new Article 7 of TEU; and where a member State has decided uni-
laterally in which case the application is to be dealt with on the basis of the presumption thatit is
manifestly unfounded. The actual implementation of these exceptions is not of real importance. Here
the issue is the message which the general geographical exclusion sends.

19 ‘UNHCR concerned about restricted access to asylum in Europe’, 20 June 1997 ‘Update on

Europe’.
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The question now arises: what are
the implications for the rule of law and in
particular the principle of enforcement
of respect for human rights through an
independent judiciary. There are two
dimensions to the absence of the rule of
law in this context. First, we have the
issue of whether such an apparent
derogation from existing human rights
can be challenged at the level of the
regional Courts charged with the over-
sight of respect for international and
regional law. The answer is probably
no. Neither the European Court of
Justice nor the European Court of
Human Rights would be likely to enter-
tain a claim against the Member States
that their action in concluding the
Protocol violated international human
rights law. We are faced with a para-
dox. The European Union invokes a
commitment to the rule of law, and the
effectiveness of the European Court of
Human Rights, in order to derogate
from international practice; whilst that
same derogation cannot be challenged
in any Court.

Second, we have the issue of dimin-
ishing respect for the rule of law in the
context of the national decisions taken
in order to comply with demands made
under regional law. For example, a
decision taken by a governmental
authority in an EU member state in
order to comply with their obligations
under EU law can probably not be
judged for conformity with human
rights standards either by the national
judges or the judges in the European
Court of Human Rights. The logic is

that the national authorities had no dis-
cretion in the matter, and the European
Community/Union is not a party to the
European Convention on Human
Rights (ECHR). Although the
International Commission of Jurists
has been active in promoting the acces-
sion by the EC to the ECHR,?® such a

solution seems less and less likely.

This European example has been
used to illustrate the point that as dif-
ferent customs or security unions/pacts
are established in the Americas and
Africa, little action has been taken to
ensure that the new types of decision-
making are subjected to judicial scrutiny,
not only for conformity with the inter-
national treaties establishing the vari-
ous Unions, but also for conformity
with international human rights law
which has been established after so
much  suffering and  struggle.
Furthermore the forces of regional inte-
gration have so far left inadequate
space to develop respect for the two
other principles of the rule of law
referred to above. The inter-govern-
mental decision-making process at the
regional level leaves little room for
ensuring that the governmental deci-
sionmakers are responsible to the peo-
ple. (The new government becomes an
irresponsible entity accountable to no
particularly civil society.) And little
effort is made to include people in the
design and elaboration of legal solu-
tions to human rights problems.

20 International Commission of Jurists (1993) The Accession of the European Communities to the
European Convention on Human Rights Position Paper.
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3. Trade and Investment

Liberalisation

On the eve of the Third Millennium
there is considerable anxiety and
excitement about the effects of an ever-
more global economy and the speed
with which technological progress can
transform whole sectors. Employers
and investors now operate on a plane
over and above national frontiers.
There is a fear that they are also operat-
ing outside the rule of law. In devising
new regulations to tackle this phenome-
non legislators are confronted with a
twofold opposition. First, there is a dis-
trust of legal solutions as representing
the sort of red tape that trade liberaliza-
tion ideology is seeking to triumph
over. Second, there are fears in the
developing world and elsewhere that
human rights or environmental issues
are simply being used as smokescreens
for the pursuit of a protectionist agen-
da. The 1ssue of fair trading and respect
for core labour standards is currently
being developed within the corridors of
the International Labour Organisation
and the World Trade Organisation in
Geneva, but the solutions will probably
lie at the national level around the
world.

The new agreement on protecting
foreign investors highlights the way in
which states are readjusting notions of
state sovereignty in an increasingly
integrated world. Renato Ruggiero,
Director of the WTO has called the
OECD’s draft Multilateral Agreement
on Investment (MAI) ‘the Constitution

for a single global economy’. The ICJ
must surely have a role in ensuring that
such a constitution is permeated with
principles of the rule of law such as (i)
judicially  enforceable respect for
human rights; (ii) accountable govern-
mental decision- -making; and (i) pub-
lic participation in the production of
legal solutions to human rights prob-
lems. So far human rights organisations
have treated issues of trade and invest-
ment liberalisation as belonging to
another world. Kothari and Krause
have sounded the alarm:

After news about the MAI was
leaked, environmental, social jus-
tice, labour and development
groups rallied all the forces they
could muster. It was clear to this
coalition that the new trend of
corporate globalisation embodied
i the MAI would routinely
brush aside the international law
obligations states had assumed
over the past years, especially in
the areas of human rights and the
environment. This expanding
NGO coalition has not, however,
included many human rights
groups.... By its failure to act in
concert with other progressive
forces, the human rights move-
ment is marginalising itself. The
ease with which the MAI has
reached such an advanced stage
of preparation, and the power of
para-statal agencies that this
symbolises, should act as a wake

up call for human rights
NGOs.»!

21 Kothari, M and T. Krause (1998) ‘Human Rights or Corporate Rights? The MAI Challenge’

5(1-2) Human Rights Tribune 16.
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The issue for human rights NGOs
ought to be twofold: first how to ensure
that the multilateral treaties concluded
by states in the context of trade and
investment liberalisation do not prevent
those same states from fulfilling their
international human rights obligations.
For example, any proposed investment
treaty which forces States to allow foreign
investment in an area which might oth-
erwise remain protected for the purpos-
es of preserving an indigenous people’s
culture should be amended to ensure
that the state retains the power to
ensure the protection of human rights.
Secondly, human rights organisations
might start to develop existing human
rights instruments and codes so that
they can be used to ensure that corpo-
rations realise they too have responsi-
bilittes under human rights law. As
recently pointed out by Pierre Sané
the introduction to the Universal
Declaration of Human Rights pro-
claimed the Declaration

as a common standard of
achievement for all peoples and
all nations, to the end that every
individual and every organ of
society, keeping this Declaration
constantly in mind, shall strive
by teaching and education to
promote respect for these rights
and freedoms....

There is certainly a movement to
rethink the obligations of corporations
as organs of society and transform some

of them ‘into dedicated servants of the
common good”. The question arises
for the ICJ as to whether to treat cor-
porations (including the large multina-
tional corporations) as large para-state
entities to be held accountable under
the same sort of regime as states them-
selves, or whether to start to look at the
different sorts of codes that are promul-
gated by consumer groups and the cor-
porations themselves and see whether
these are in fact better suited to ensuring
respect for human rights.

One aspect of corporate responsibil-
ity which may yet develop is the growing
acceptance that corporations may be
criminally liable for violating the
emerging international criminal law on
genocide, other crimes against humanity
and war crimes. At the time of writing
the draft statute for an International
Criminal Court contains bracketed lan-
guage asserting the jurisdiction of the
Court over legal persons (personnes
morales). In the first two weeks of nego-
tiations this was further defined to
mean ‘a corporation whose concrete
and real objective is private ends, and
not a State or other public body in the
exercise of State authority, or a public
international body.”?¢ Throughout the
debate no one challenged the notion
that corporations had these internation-
al duties. The disputes arose about
how to ensure that the corporation
would be properly represented in pro-
cedural terms. Whether or not the
eventual Court will have jurisdiction

22 Sané, P. (1998) ‘Indivisibles droits humains’ Le Monde Diplomatique May 1998, at p. 32.

23 Grossman, R.L. and F. Adams (1996) ‘Exercising Power Over Corporations Through State
" Charters’ in The Case Against the Global Economy: and for a turn toward the local J. Mander and E.

Goldsmith (eds), 374, at p. 389.

24 UN Doc. A/CONF.183/C.1/WGGP/L.5/Rev.1.
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over corporations, these corporations
must now surely be seen as subjects of
international human rights and humani-
tarian law.

Conclusions

The forces described in this paper
have the potential not only to erode our
human rights but also to unleash new
energies 1n order to form new global
and regional alliances. In some ways it
is fair to see the globalization dynamic
as creating new constellations not only
‘up there’ but also ‘down here.
Referred to by Bengoa as ‘top down’
and ‘bottom up’ globalisations these
forces can even be seen in a complex

symbiotic relationship.

The “globalisation of standards”
is the most Important conse-
quence of “bottom up” globalisa-
tion. Local communities as well
as being subject to the impacts of
international trade are also feel-
1ng the 1mpacts of new concep—
tions of justice and equity that
are intercommunicated through-
out the world. This means that
old ways of life that were bear-
able in isolation and in ignorance

of alternatives are begmnmg fo
be called into question locally.?®

But in closing we have to remind
ourselves that the effects of globalisa-
tion can also bring fragmentation and
disintegration.

The diminishing power of the State
and its capacity for control in economic
and not infrequently also political matters
is producing a shift of culture.
Economic markets, markets for goods,
systems for interchange of technology
and knowledge are very rapidly becom-
ing global. Cultures, however, are tak-
ing 2, dﬁferent and sometlmes opposite

path.?®

We have to admit that some of the
retreat to ethnic or other identities
seems fo come as a counter-reaction
to the diminishing role of the nation
state and the search for one’s own cul-
ture in an increasingly homogenised
world. The challenge for the ICJ would
seem to be to find ways to tap into the
forces which are shaping the world and
ensure that these entitles are both
aware of their human rights responsi-
bilities, and also made accountable
under the rule of law for any violations
they commit.

25 Bengoa, J. (1997) Final report, Special Rapporteur, Sub-Commission on Prevention. of
Discrimination and Protection of Minorities, The relationsbip between the enjoyment of buman rights, in
particular economic, soctal and cultural rights, and income distribution. E/ CN.4 /Sub. 2 /1997/9, at p. 23.

26 Ibid, at p. 21.

The Review — N° 61 /1999

33




The Direct Application of Human Rights Standards
to, and by,

Transnational Corporations

Laurence Dubin®

In recent years, considerable atten-
tion has been given to transnational
corporations and their contribution or
failure to respect human rights in coun-
tries where they carry out their opera-
tions.

Transnational corporations (TNCs)
have often been the focus of notable
controversy because of their economic
and - in some cases- political power, the
mobility and complexity of their opera-
tions, and the difficulties they create for
States - both home State and host State
- which seek to exercise legal authority
over theml.

However, the link between the pro-
tection of human rights and activities of
TNCs through private mechanisms,
such as private codes of conduct or
product labelling, is a new phenome-
non.

Firstly, it seems useful to define the
legal reality of the TNC.

Also called “transnational” or
“multinational” corporations, the typi-
cal global economic actor is well
known: “it comprises a group of compa-
nies operating under common owner-
ship or control, usually (though not
always) for a common purpose or in
related economic sectors, usually
(though again not always) employing a
common trade mark, sometimes with
local variations”.

Most of the global economic actors
are incorporated in developed coun-
tries. Their names are known all over
the world. Shell and Exxon (Esso),
Nestlé and Philip Morris, General

Electrics, Mercedes-Benz, Fiat,
General Motors, Philips, Nike,
Reebok...

These entities are characterised by
the multiplicity of their subsidiaries.
“In some instances, the subsidiaries'
conduct truly separate businesses, and
outsiders may not even know that they

Laurence Dubin, is now working on a PhD on labour rights’ protection in international trade

(supervised by Professor Yves Daudet) at the Sorbonne University, Paris, France. In March
1998, she was appointed by the ICJ as its human rights expert on the direct application of
human rights standards to TNCs, as part of its activities in the area of globalisation and its

impact on the rule of law and human rights.

1 Louis Henkins, Richard Crawford Pugh, Oscar Schachter, Hans Smit, /nternational Law, cases and
materials second edition, ed. West publishing co. p. 344.

2 Institute of International Law, Yearbook, vol.65, Partl, Session of Milan 1993, Preparatory work,

ed. Pedone, Paris, p. 28.
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belong to a particular group; In most
instances, however, the subsidiary 1s a
part of an integrated activity conducted
under direction of common manage-
ment”3.

To the public, the parent company 1s
usually identified with a single country.
The TNC does not need to be linked to a
particular State in which the parent
company has its headquarters and, it
may be operated under a hierarchical
or decentralised system of manage-
ment. As Robert Reich states, “Today,
corporation’s decisions ... are driven by
the dictates of global competition, not
by national allegiance”™. It must be
recognised that while the holding of
shares of subsidiaries by non members
is not excluded, an essential character-
istic of the multinational enterprise is
that shares of subsidiaries are not dis-
persed. Furthermore, management of
such subsidiaries is exercised by the
parent company, either through con-
trolling share holding, directly or indi-
rectly, or by other means5.

It 1s well-known that TNC activities
have beneficial global impacts on the
State in which their subsidiaries are
incorporated. Usuaﬂy, the Working
conditions prevailing in TNC sub-
sidiaries are better than those of the
local enterprises. However, a problem
arises when TNCs profit from the situa-
tion by taking advantage of the use of

3 Institute of International Law, gp cit, p. 248.

N

the poor living conditions of countries
in which they sub-contract or establish
their subsidiaries.

In this particular hypothesis, the
TNC does not make an illegal profit, in so
far as its sub-contractors or subsidiaries
respect the local law. On the other
hand, it can be argued that it makes an
immoral profit if it does not respect
human rights. There is no doubt that
the moral analysis of multinational cor-
porations is particularly important,
since. TNCs, unlike national entities,
exist under diverse legal systems with
conflicting demands. It is far from clear
that the law can be relied upon to set
the moral parameters, for the simple
reason that many of the national laws
themselves are in conflict. This lack of
clarity can be rectified by reference to
human rights, a uniform international

body of law.

Human rights form part of national
and international law. In the interna-
tional law of human rights, States are
always seen as the principal actors for
the purpose of enforcement. However,
the Universal Declaration of Human
Rights (UDHR) states in its preamble
that “every individual and every organ
of soclety, keeping [the] Declaration
constantly in mind, shall strive (...) to
promote respect for these rights and
freedoms and (..) to secure their
universal and effective recognition

R. Reich, "Who 1s them?”, in Harvard Business Review, 1991, n° 69, at p. 77.

5 The control is the power to exercise decisive influence over the activities of a company, whether
by appointment of its directors or principal managers or otherwise; a controlling entity is a com-
pany or other entity that has or exercises control over another member of the group of company
that constitutes the multinational enterprises. A controlling entity may, but need not, be the par-

ent company of the multinational enterprises.
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and observance”. Thereafter, the
Declaration specifically states in Article
29 (1) that everyone has duties to
the community. The International
Covenant on Civil and Political Rights
(ICCPR), and the International
Covenant on Economic, Social and
Cultural Rights (ICESCR) state in
their preamble that the individual, having
duties to other individuals and to the
Community to which he belongs, is
under a responsibility to strive for the
promotion and observance of the rights
recognised in the present Covenant.

However, whereas the international
mnstruments related to human rights
attempt to oblige individuals to respect
human rights, there is no international
mechanism which allows TNCs to be
held directly accountable in
respect. Ultimately, it is always the
State which is held accountable for the
violation of human rights. Therefore, in
order to apply human rights directly to
the activities of TNCs, an inter-state
mechanism or forum involving States,
with a common purpose to regulate
these activities, is required.

A considerable effort has already
been made by the UN, although its
efforts have failed so far. It might be
possible to think in others terms by
mtroducing the concept of shared
responsibility between the State and
the TNC. Such co-responsibility needs
the consent of TNCs to ensure that
they implement human  rights.
Therefore, it seems particularly appro-
priate to use investment law to imple-
ment this concept.

Investment law is the only branch of
international law in which TINCs, act-
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this .

ing as Investors, are given international
rights. They are rarely subjected to
obligations towards the international
community but rather owe obligations
to the host State in which they localise
their activities. Yet, the OECD
Guidelines for Multinational Enter-
prises, which are part of the
Declaration on Investment and
Multilateral ~Enterprises, refer to
TNC's particular duties towards their
employees. Moreover, the OECD s
negotiating the revision of these guide-
lines and is attempting to integrate
human rights standards into its new
corpus. Furthermore, international
investment law is to be discussed by the
WTO in the next ministerial conference

in December 1999.

In parallel to the question of the
direct application of human rights to
TNCs, there 1s a second issue: the
direct application of human rights by
TNCs themselves. According to this
point of view, TNCs are no longer
merely subjected to human rights oblig-
ations but become involved in thewr
protection.

The business ethics movement,
which emerged in the United States
three decades ago, promoted TNCs as
new actors Interested in the protection
of human rights. This movement has
since grown, and now a considerable
body of literature exists regarding
codes of conduct and social responsibil-
ity of TNCs. Unfortunately, there is no
human rights based analysis of the
codes. Accordlngly, it is important to
analyse the various private codes of
conduct which apply to TNCs, in order
to determine whether they are based on
the same standards of human rights.
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As such, private codes are volun-
tary, and therefore not legally binding.
They cannot require mandatory and
direct application of human rights.
Nonetheless, it is possible to link public
international law guidelines for TNCs
to the private codes of conduct, as long as
they refer to the same human rights. To
enable this link to be made, it is essential
to establish a set of human rights stan-
dards that a majority of TNCs agree to
implement in their international activi-
ties. To achieve this, one must begin by
synthesising the private mechanisms
which TNCs are using to implement
human rights standards.

In the light of these remarks, the
present study attempts to answer two
questions. Firstly, on what legal basis
may TNCs apply human rights?
Secondly, what are the concepts and
mechanisms, if any, which may place

legally binding obligations to respect
human rights on TNCs ?

I Is Direct Application
of Human Rights Standards
to, and by, TNCs Legally Possible?

For most purposes, international
law considers TNCs as nationals of a
particular State, either the State of
incorporation, the State in which the
corporation maintains its home office,
or the State in which 1t conducts its
principal business.

Therefore, and at first glance,
expectations of direct application of
human rights standards on TNCs could
be considered to be an altruistic, yet
unrealisable objective. It is one that
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could only be realised if all the
nation-States in which TNCs carry out
their operations agree to impose inter-
national obligations on them. However,
the initiatives taken by TNCs, party to
the business ethics movement, provide
a new legal source for the direct appli-

cation of human rights standards by
TNCs.

Given that the TNC itself is not a
legal entity, but a group of legal persons
subject to the national law of the coun-
tries in which they operate, the first
legal question facing these initiatives is
to determine whether they promote
human rights standards equivalent to
those enumerated in the International
Bill of Human Rights (constituted by
the UDHR and the two Covenants on
human rights; ie., the International
Covenant on Civil and Political Rights
(ICCPR) and the International
Covenant on Economic, Social and

Cultural Rights (ICESCR)).

This question addresses the legal
existence of an international consensus,
among nation-States, based on certain
human rights standards suitable to the
activities of TNCs. In the situation in
which the host State has not yet imple-
mented human rights in its legislation,
such a consensus would allow TNCs to
implement human rights independently,
without reference to the national laws
of the State in which they operate.

Therefore, we must explore which
human rights standards can be legally
applied to and by TNCs and whether
the private sector initiatives are based
on these same standards, so as to deter-
mine their legality.

International Commission of Jurists
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A. Which Human Rights Standards
Can Be Legally Applied to, and by,
TNCs?

It has been argued that “the universal
nature of [human] rights and [funda-
mental] freedoms is beyond question”,
and that States must incorporate all
human rights into their national law. In
reality, the implementation of State
obligations regarding human rights is
more complicated. Although the State
must promote and protect all human
rights, the significance of national and
regional legal particularities and vari-
ous historical, cultural, and religious
factors prevent human rights standards
from being incorporated in the same
manner in all countries.

Regarding the present purpose of
direct apphcatlon of human nghts to
and by TNCs, the connection between
the particularities of each State and the
national protection of human rights 1s
extremely important. Indeed, because
of an important diversity of States, in
which TNCs are localised (developed
vs. developing, dualist vs. monist?),
TNCs cannot implement all human
rights, in all countries, in the same
way.

However, since the respect of
human rights is an international con-
cern, some important changes have

occurred, especially with regard to the
legal status of these rights. Some
human rights are internationally recog-
nised in the sense that their implemen-
tation must be identical in all countries
and cannot depend on the particulari-
ties of each State. The practical effect of
such classification is to render the inter-
nationally recognised human rights
directly applicable to TNCs operating
1n any country.

Among these internationally recog-
nised human rights, inalienable human
rights (that is to say the human rights
that may not be suspended, even in
times of national emergency), such as
the right to life, the right not to be sub-
jected to torture or to cruel, inhuman or
degrading treatment or punishment, the
right not to be held in slavery or servi-
tude, the right to freedom of thought,
conscience and religion, can be consid-
ered as directly applicable to and by
TNCs. Besides, it is worth noting that, in
the European law of human rights pro-
vided by the European Convention on
Human Rights, it is recognised that the
inalienable human rights may be
applied horizontally (that is to say that
the rights are applicable between indi-
viduals themselves, and not only
between the State and individual).
These particular rights are the right to
life8, the freedom from torture or cruel,
inhuman or degrading treatment® and

6 World Conference on Human Rights, Vienna Declaration and Programme of Action,

A/CONF.157/23, § 1, at p. 5.

7 A dualist legal system maintains a distinction between national law and international law. In
order to be applied, an international law rule must be adopted by the national law of the State.
Monism maintains no such distinction, and regards national law and international law as mani-

festations of a single conception of law.

8 Article 2 European Convention on Human Rights.
9 Article 3 European Convention on Human Rights.
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the freedom from slavery and slave
trade!0. Furthermore, some economic
and social human rights, which are cen-
tral to TNC activities, have also been
considered as internationally recog-
nised and non dependant on State par-
ticularities.

Although the United Nations
Vienna Conference on human rights
distinguished between the legal status
of civil and political rights, on the one
hand, and the economic and social
rights, on the other, it is no longer rele-
vant. Even if the latter rights used to be
considered as not directly enforceable
in contrast to civil and political rights,
the indivisibility of human rights means
that economic and social rights are
placed on a par with civil and political
rights.

Yet, some argue that, despite the
principle of indivisibility, the implemen-
tation of economic and social human
rights is problematic, because the con-
tent of the rights is not clearly defined.
This problem can, however, be resolved
by focusing on the core obligations of
State parties. This is precisely the
method which the international com-
munity has opted to take since the
beginning of the 90s.

For instance, a particular core set of
workers rights was adopted and recog-
nised by the Declaration and
Programme of Action of the World
Summit for Social Development,
Copenhagen, March 1995, which pro-
vides for the elimination of forced and
child labour, non-discrimination, free-
dom of association and collective

bargaining. Moreover, member-States
of the WTO have already recognised
that these core labour standards have to
be promoted, with special reference
to trade liberalisation in the WTO
Ministerial Declaration of Singapore.
The relevant part of the Declaration
states: “we renew our commitment to
the observance of internationally recog-
nised labour standards”. More recently,
in June 1998, the ILO adopted the
Declaration on Fundamental Principles
and Rights at Work. The four funda-
mental rights contained in the
Declaration are identical to those which
are recognised in the Declaration and
Programme of Action of the
Copenhagen Summit.

Therefore, via this process of accre-
tion, the repeated articulation and
assertion of certain human rights plays
an important role in the development of
an Interpational consensus among
States. Through this consensus, each
State recognises that the respect of fun-
damental economic and social human
rights is not a function of the State’s
level of economic development. Yet, the
disparities between States mean that
each State applies fundamental eco-
nomic and social rights in a manner
corresponding to its particular situa-
tion.

However, differences in methods of
implementation may not necessarily
jeopardise the desired effect of the
human rights standard. It has been
argued that fundamental worker's
rights do not oblige States to adhere to
certain norms of conduct, but rather to
attain certain results which ensure that

10 Article 4§1 European Convention on Human Rights.
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fundamental economic and social rights
are not violated.

A similar approach may be taken
regarding inalienable rights that are
express prohibitions, such as the right
not to be subjected to torture or to
cruel, inhuman or degrading treatment.
These prohibitions may concomitantly
be addressed to both States and private
entities or individuals. It is thus submit-
ted that TNCs have a legal obligation to
respect these prohibitions, but they are
given scope regarding the methods they
choose to use to implement them.
TNCs can therefore implement the core
human rights standards by finding a
practice suitable to them, regardless of
the particularities of the States in which
they are localised.

Other human rights require positive
action on the behalf of States, notably
the right to nationality, to leave any
country, to seek asylum, to marry and
found a family, to take part n govern-
ment, to rest and leisure, to social secu-
rity, to education, which at elementary
levels must be free and compulsory. At
first glance, these rights do not seem
relevant to TNCs. They have to be
reformulated to be suitable. For
instance, the right to free elementary
education can be reformulated in order to
urge TNCs to abolish child labour and
promote the right to education.
Moreover, TNCs can implement the
right to education by providing their
employees with training relevant to
their activities. The right to leave any
country may also require a TNC to
allow its employees to leave the country
in which a particular subsidiary 1s
localised to work for one incorporated
in an other country. The right to rest
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and leisure may be directly applied by
TNCs regarding the provision of holi-
days for their employees. The right to
found a family can also be applied by
TNCs if they provide maternity leave
for women. The right to a social securi-
ty is more problematic and TNCs have to
find a method of implementing suitable
criteria for each country in which their
subsidiaries are localised.

However, it must be added that the
right to asylum, the right to take part in
government, and the right to a national-
ity cannot be reformulated so as to pro-
duce legal effects in the context of
TNCs.

To sum wup, the internationally
recognised human rights standards
which do not need to be reformulated
to be legally implemented by TNCs are
the following: the right to life, the right
not to be subjected to torture or to
cruel, inhuman or degrading treatment
or punishment, nor to be held in slavery
or servitude, the elimination of forced
and child labour, non-discrimination
and the freedom of association and col-
lective bargaining. Human rights stan-
dards which do need to be reformulated
so as to be directly applied by TNCs
include the following : the right to
found a family, to leave a country, to
education, to rest and leisure and to a
social security. Via a thorough analysis
of the rights guaranteed by the UDHR
and the two Covenants, human rights
may be reformulated to ensure that
they are appropriate and relevant to

TNCs.

With the above remarks in mind, we
shall now consider the compliance of
the private sector initiatives with these
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human rights standards. Moreover, we
shall also determine if these private sec-
tor initiatives provide further protec-
tion than the current human rights
standards.

B. Is Auto-definition / Auto-implemen-
tation of Human Rights Standards
by TNCs Legal?

According to the ILO, the term “pri-
vate sector initiatives” refers to action
which, while not enforced by law, may
seek to enhance or supplement behav-
jour required by law!l. It can be said
that these private sector initiatives
express a new source of international
law specific to the economic reality of
TNCs itself, and allow them to be con-
sidered as legal entities. Although a uni-
form conception of this legal reality is
difficult to construct, various private
sector initiatives attempt to do so.

These initiatives come in a variety of
forms, varying from codes of conduct,
to social labelling or investment initia-
tives. Codes of conduct are written
policies, or statements of principles,
intending to serve as the basis for a
commitment to a particular conduct!2.
Social labelling, on the other hand, is a

mechanism where information is com-
municated via an identifiable label
which explains the social conditions
surrounding the manufacture of the
product, or the rendering of a servicel3.
Furthermore, we must note the exis-
tence of socially responsible investment
(SRI) which takes the form of either
investment fund screening or share-
holder initiatives. :

These private sector Initiatives can
emanate from a partnership between
private actors such as investors, con-
sumers, sub-contractors, enterprises,
associations, labour wunions, non-
governmental organisations, profes-
sional consultants and auditors. They
can also be initiated by public entities
such as governments, the International
Organisation  for  Standardisation
(ISO) or other international organisa-
tions. Once set up, they may be imple-
mented in a variety of ways. For
instance, the codes of conduct may
operate at different levels, either at the
level of the subsidiaries or of the sub-
contractors. Moreover, some of these
codes may be used as model codes and
serve as the basis for developing further
instruments.

Despite ambitious programmes, the
effects of these initiatives remain diffi-
cult to assess. Nevertheless, 1t has been

11 ILO, Governing Body, "Overview of global developments and Office activities concerning
codes of conduct, social labelling and other private sector initiatives addressing labour issues ”, 273rd

Session, Geneva, November, 1998, § 6.

12 ILO, Governing Body, "Overview of global developments and Office activities concerning codes
of conduct, social labelling and other private sector initiatives addressing labour issues", op cit,

§26.

13 ILO, Governing Body, "Overview of global developments and Office activities concerning codes
of conduct, social labelling and other private sector initiatives addressing labour issues ", op ci, §68

de ILO.
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argued that social labelling provides a
mechanism that allows consumers and
all parties to monitor the degree to
which human rights are respected in
the particular manufacturing process.
Alternatively, Investment initiatives
may have an impact on human rights by
determining the level of compliance
necessary 1n a host country before it
qualifies, and by discouraging invest-
ment in host countries with low levels
of compliance. Also, based on the
human rights performance of the com-
pany, they can exclude publicly traded
corporate securities from investment
portfolios. Therefore, those private
mechanisms can implement a boycott
approach which ultimately has an
adverse effect on the companies
involved.

These private sector Initiatives usu-
ally auto-define their human rights
standards.

Hence, 1t is necessary to examine
whether TNCs formulate the interna-
tionally recognised human rights stan-
dards in equivalent terms or according
to the spirit of their formulation in
the UDHR. Secondly, it is necessary
to assess whether the implementation
of these Initiatives are legal. This question
is crucial because it addresses the addi-
tional issue of the potential economic

effects of the private sector initiatives.
In other words, whether these initia-
tives provide a new private form of
protectionism, at the expense of the
developing countries, or whether they
prejudice TNCs so as to hinder their
proliferation?

t) Legal nature of business ethics

We are concerned here with the
codes of conduct that address human
rights standards. Sectors that deal
directly in consumer products, such as
textiles, clothing, leather and footwear,
commerce (retailers and home manu-
facturers of consumer products), food
and beverage, and chemical and toy
industries, seem most conducive to the
development of private sector initia-
tives related to human rightsi4. The
world’s largest TNCs, and in particular
US-based TNCs in the textile, clothing
and footwear (TCF) and related sec-
tors, have spearheaded the trend of
codes as a means of responsible sourc-
ing. Frequentlyy, TNCs working in
these sectors cooperate with worker’s
organisations and human rights organi-
sations to negotiate and implement
the codes. In the United States these
hybrid codes deal almost exclusively
with workers rights. This is due to a
particular sensitivity on the behalf of

14 1LO, Governing Body, "Overview of global developments and Office activities concerning
codes of conduct, social labelling and other private sector initiatives addressing labour issues ", gp

cit; § 32.
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the American public opinion with
regard to sweatshop issues!®.

Various codes of conduct are also
being developed in Europe. For exam-
ple, the Ethical Trading Initiative in the
United Kingdom recently adopted a
model code - “The ETI Base Code” -for
its member companies to adopt and
incorporate into their own codes.

In addition, governments are getting
involved in the regulation of TNCs
through private codes of conduct. For
mstance, the Clinton Administration
supervises the Apparel Indusiry
Partnership (AIP) which associates
Nike, Reebok, Liz Clairbonne, L.L
Bean, Patagonia, and Philips-Van
Heusen with American NGOs and
labour unions!é. In Europe, mitiatives
have also become more commonplace,
such as the British government's
Ethical Trading Initiative, which incor-
porates the financing and monitoring of
the Board. Other governments have
opted for the development of guides or
guidelines relating to codes of conduct
such as the Canadian government with its
Voluntary Codes Guide, or the

Australian government which pub-
lished a Guide to Fair Trading Codes of
Conduct or the Government of New
Zealand with its Guidelines on
Developing a Code of Practice.

Social labels appear primarily in
export markets involving retail trade.
Some labels apply only to highly specif-
ic sectors such as hand-knotted rugs,
soccer balls or clothes. These labels
were created as a result of pressure
arising from organised campaigns and
consumers. However, company/govern-
ment partnerships, or single companies
engaged in production, exports or retail
sales have also developed independent
social labels. According to the ILO,
social labelling programmes run by
NGOs or hybrid partnership tend to be
dominated by organisations in devel-
oped countries, either led by single
company associations or public/private
partnerships. In developing countries
these programmes tend to be the result of
coalitions. Social labels can be attached to
the product itself, such as the carpet
label “Rugmark”, or can consist of a
trade name used by certified compa-
nies, as for instance Responsible Care.

15

16
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Indeed, we must note that sweatshops are not exclusively an international issue but rather a
national one specific to the American society. The codes of conduct originates from the discove-
ry of a sweatshop in El Monte, in California where 72 Thai immigrants were imprisoned and
forced to labour in slavelike conditions for seven years. In response, Labour Secretary Robert Reich
launched a campaign against sweatshops, emphasising pressure on retailers and manufacturers to
take responsibility for who they do business with. Since this campaign, human rights NGOs and
labour organisations have began to deal with the international responsibility of the TNCs
towards the sweatshop issue. For instance, after an intensive campaign against the Gap, led by the
National Labour Committee and Unite, for selling products made in central American swea-
shops, the retailer agreed to explore the feasibility of independent monitoring, translate its code
of conduct into languages of the 47 countries in which they produce goods and post them promi-
nently in each factory; recognise and respect union rights, and strive to return production to El
Salvador under non-sweatshop conditions.

Business for social responsibility, the interfaith centre on corporate responsibility, International
Labour Rights Fund, Lawyers Committee for Human Rights, and Unite are the principal NGOs
which are parties to the sweatshop initiatives.
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The legal nature of those private
sector mechanisms is, in general terms,
linked to human rights standards, since
human rights NGOs or labour unions
are associated with TNCs. In many
ways, however, the codes do not clearly
mention international human rights
standards in terms equivalent to the
UDHR but prefer to auto-define the
rights. However, auto-defined stan-
dards can set goals implicating human

rights standards equivalent to the spirit of
the UDHR.

The main and present purpose is to
determine whether the human rights
for which the present study demon-
strated that they can be applied by
TNCs are efficiently taken into account
by the private sector initiatives.

ia) Economic and Social Human Rights

Freedom from discrimination

According to the ILO, freedom
from discrimination in employment is
frequently dealt with in private sector
mechanisms. It represents the second
most frequently raised economic right,
after health and safety. Many of the
codes treat freedom from discrimina-
tion generally by referring to respect
for the dignity of workers. This 1s illus-
trated in the WMC Mining company
code of conduct which states that
“everyone is entitled to be treated with
respect as a person, regardless of role
or individual differences”’”. One busi-
ness In the TCF sector is a rare exception

17 WMC Mining Company- Code of Conduct.
18 Code of Conduct, Labour relations of KappAbl,

19 Reynolds Metals Company- Business conduct guide.

The Review — N° 61 /1999

in that it refers directly to international
standards, as it holds that : “any workers
producing products manufactured for
and sold by KappAhl must be provided
with fair wages and decent working
conditions and the international labour
standards according to ILO conven-
tions n°29, 87, 98, 100, 105, 111, and
138 must be observed”18. Some of the
codes reformulate the freedom from
discrimination with a specific standard
of equal opportunity for advancement,
such as Reynolds Metals Company
which states that the company is°

fully committed to a policy of non-
discrimination in employment and to
the cause of equal employment and
advancement opportunity for all"19.

Other codes, refer to the standard of
equal pay for work of equal value in
identical terms to article 23 §2 of the
UDHR. For instance, KappAhl, the
French Clean Clothes Campaign, SA
8000 and the International Code of
Conduct for the Production of Cut-
flowers proposed by IUF, several local
trade unions and a few NGOs, include
this human right standard in their
codes or on their labels.

Yet all codes, which deal with the
non-discrimination principle refer to
the national legislation of the countries
in which they operate. Therefore, it
may be argued that they provide a private
implementation of this internationally
recognised right without changing its

substantial meaning resulting from its
formulation in the UDHR.
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Child labour

According to the ILO, about 45 per
cent of all codes of conduct highlight
child labour as an issue. The main issue
regarding child labour is the minimum
age requirement. Most of the codes do
not define child labour and usually
auto-determine a minimum age of
about 14 or 15 years. Even if the ages of
14 or 15 are compatible with the ILO
Convention n°138, codes of conduct do
not necessarily pay attention to the con-
ditions and safeguards provided for by
the latter convention. Moreover, the
autodetermining of the minimum age
can create compatibility problems with
national laws. Hence, some codes of
conduct have opted to defer determina-
tion of standards to the State where
they are incorporated. For example,
the agreement between IKEA and
IFBWW states that “child labour must
not occur. Only workers aged 15 and
over, or over the age of compulsory
education if higher, may be employed.
Exceptions to this rule may only be
made if national legislation provides
otherwise ”. While the first part of this
commitment refers to the provisions of
the ILO convention n° 138 and extends
de facto its legal scope, the second part
cancels any commitment with regard
to the ILO convention if the national
legislation is different as a result of
the state of incorporation having not
ratified or having derogations to the
convention. However, it must be said
that by fully implementing its commit-
ment, IKEA would not violate the sov-
ereignty of the State in which it is
localised as far as the latter has the legal
obligation to abolish child labour.

Nevertheless, it is probably easier and
more relevant for TNCs to commit
themselves in general terms to not
interfere with compulsory education.
For instance, the framework of
Starbuck’s Code of Conduct states that
the company “believes that children
should not be unlawfully employed as
labourers ... [and] that if children work,
it should not interfere with mandated
education”20,

Therefore, it can be argued that the
most effective form of commitment on
the behalf of TNCs towards child
labour is one which is formulated in
negative terms, such as ensuring that
children do not work below a certain
age. Such a formulation would prevent
TNCs from interfering with State sov-

ereignty.

Forced labour

According to the ILO, roughly one-
quarter of the codes prohibit forced
labour, with the overwhelming focus of
those references on the TCE com-
merce, and toy sectors. The ILO seems to
regret that these codes incorporate self-
defining terms, particularly prohibiting
“forced labour” without defining it fur-
ther. An example is the International
Council of Toy Industries which states
that “no forced or prison labour is
employed, that workers are free to
leave once their shift ends ”. According to
this disposition, it can be said that the
international human rights standard of
elimination of forced labour can be
completed by this particular right to
leave one’s shift when it has ended.

20 ILO, Governing Body, "Overview of global developments and Office activities concerning codes
of conduct, social labelling and other private sector initiatives addressing labour issues", note 58.
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Such a right isn’t incorporated in the
UDHR and the two Covenants.
However, it seems particularly relevant to
TNC activities, and especially those of
the industrial sector. One code express-
ly refers to ILO convention by stating
that the Empire Stores Group-Redoute
Group “will avoid sourcing from manu-
facturers where labour is deemed to be

exploited contrary to the rules and
guidelines of the [1LO]".

Despite the lack of definitions in the
codes, which is irrelevant as far as this
human right is well-defined in interna-
tional law, the way by which TNCs
commit themselves to avoid forced
labour is all the more satisfying as far as
none of the codes refer to national law.
By implementing the freedom from
forced labour, without referring to
national law, the TNCs indirectly
recognise the imperative characteristic
of this human right.

Yet, what is regrettable is the fact
that only a minority of codes of conduct
incorporate prohibitions of . forced
labour.

Freedom of association and collective
bargaining

The ILO identifies approximately
15 per cent of the codes as containing
references to freedom of association
and/or collective bargaining. The pauci-
ty of treatment of this issue points out
that these international standards do
not automatically influence the private
sector.

Yet, commitment towards the free-
dom of association and collective bar-
gaining can be found principally in the
TCF and commerce sectors, and to a
lesser extent in the food and drink,
forestry, utilities, chemicals, basic metal
production, agriculture, mining and
hotel sectors?!. This plurality of sectors
points out that the freedom of associa-
tion and collective bargaining is rele-
vant to all the sectors of TNCs’
activities.

It must also be noted that the unilat-
eral initiatives do not make references
to this particular human right standard.
This can be explained by the fact that
freedom of association and collective
bargaining allow workers to negotiate
their wages, which often has an impact on
production costs. With the exception of
KappAhl, the codes of conduct that
refer to the freedom of association are
those which associate NGOs and
labour unions. Nevertheless, the way in
which the codes refer to freedom of
association show a certain deference
vls-d-vis nation-States in which the
TNCs are localised. For instance, the
hybrid code, SA 8000, opted for an
international approach to the issue
except In situations wheré national law
restricts freedom of association and
collective bargammg Although TNCs
who take this position appear to apply
the standard whilst respecting the
confines of their national legislation, in
reality this approach leads to the appli-
cation of minimum standards. Thus,
TNCs should be encouraged to imple-

ment this international human right to

21 ILO, Governing Body, "Overview of global developments and Office activities concermng
codes of conduct, social labelling and other private sector initiatives addressing labour issues",

§ 56.

The Review — N° 61 / 1999

47




its fullest, obviously within the confines
of national legal constraints.

Wages

Less than half of all codes of con-
duct incorporate the right to a fair
wage. The international standard of fair
wages is extremely controversial,
notably as a result of the fact that inter-
pretation of what is “fair” varies widely.
The ILO Tripartite Declaration of
Principles concerning Multinational
Enterprises and Social Policy has
already advised TNCs operating in
developing countries to provide wages,
benefits and conditions of work at a
level that is “at least adequate to satisfy
basic needs of workers and their fami-
lies ”. However, this declaration is not
legally binding. Therefore, it is neces-
sary to explore whether codes of con-
duct are a more appropriate and
effective method of implementing the
right to a fair wage.

Codes of conduct which deal with
wage levels refer either to national laws
or to an auto-defined and appropriated
formula. Those auto-defined standards
for wage levels often invoke the principle
of fairness in setting a general standard.
More precisely, the vague concept of
fairness points out that the wage level
cannot be imposed using a concept of a
minimum wage determined in absolute
terms. Therefore, many codes provide
clauses such as: “the compensation
must be fair and adequate”??, that
“wages and benefits levels should
address the basic needs of workers”23.

22 Jobnson and Joknson our Credo.

Involvmg TNCs in determining the -

minimum wage 1s completely irrelevant to
human rlghts standards. Indeed, the

minimum wage has to be negotiated

within the right to freedom of associa-
tion. Therefore, it is crucial to include
the right to freedom of association and
collective bargaining in the codes of
conduct.

Health and safety

The right to health and safety in the
workplace is stated in the Covenant on
Economic, Social and Cultural Rights
at Article 7 paragraph b. This right
does not appear in the ILO Declaration
on Fundamental Principles and Rights
at Work. However, according to the
ILO, roughly three-quarters of all
codes contain provisions on occupa-
tional safety and health. Among the
most active sectors are the chemical
industry and the TCE, transport, min-
ing, commerce, postal and toy manufac-
turing sectors. Most of the codes of
conduct autodefine the right to health
and safety at work. It seems significant
that these standards are autodefined as
their implementation depends on the
particular sector. Most importantly,
such autodefinition is aimed at pursu-
ing a general goal relevant to the ICE-
SCR. Hence, Shell states that it has to
promote “good and safe conditions at
work”, UNOCAL states that it has to
“maintain a safe and healthy work-
place”. By referring to this general goal,
the codes of conduct do not refer to the
national law where their activities are
located. However, despite the fact that

23 Dayton Hudson Corporation, standards of vendor engagement.
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the right to health and safety is not
interpreted in the ILO Declaration, it is
easy to understand that by implement-
ing these rights, TNCs are not interfering
with State sovereignty. Indeed, since
TNCs use exactly the same formulation

as that used by the ICESCR, there

appears to be no conflict of interest.

Moreover, by being involved in the
implementation of this human right,
TNCs may be involved in the potential
widening of its scope. If it is, the right
to health and security at work may be
considered as an inalienable human

right directly applicable by TNCs.

i. b) Civil and political human rights

There are not many codes of con-
duct dealing with civil and political
human rights standards. The right to
freedom of conscience and freedom of
expression appear in some codes. For
instance, the Maquiladora standards
for business states that companies “will
not engage in employment discrimina-
tion based on [...] political belief ”. The
right to participate in public affairs is
provided by the Principles of Caux
which state that the companies have to
“respect the democratic institutions as
much as possible and promote them

”
everywhere .

At first glance, the paucity of the
private sector Initiatives relating to
political and civil human rights indi-
cates that TNCs tend to be uninterested
in their implementation. In fact, it is
more likely that TNCs are used to
being urged not to get involved in polit-
ical issues, particularly since it may
interfere  with  domestic  affairs.
Moreover and from a legal point of
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view, the international formulation of
these rights i1s not directly suitable to
TNCs. Hence, these rights need to be
reformulated to be relevant to the activ-
ities of TNCs. However, this reformu-
lating standards must be realised with
circumspection to ensure adherence to
the spirit of the UDHR, and avoid

replacing State initiatives.

However, TNCs can implement the
right to leave a country and the right to
found a family via private programmes.
The formulation of these rights may be
integrated into their initiatives so as to
reinforce the direct application of
human rights. Yet, it remains to be
determined whether these initiatives
will comply with international law.
Thus, a problematic question to bear in
mind is whether the WTO legal system
will apply to these private initiatives,
and if so, whether they may lead to pos-
sible trade distortions.

i) The legality of business ethics

It has been argued that social
labelling mechanisms may lead to pri-
vate protectionism, since the social
label distinguishes between labelled
and non-labelled products. The same
risk faces codes of conduct, since a
company which publicises its code
might be discriminating against, posi-
tively or negatively, in contrast to one
which does not. This potential risk is
subject to the growing sensitivity of
consumers towards conditions of pro-
duction. For example, a recent study
undertaken in the United Kingdom
points out that more than 30 % of
consumers agree to support the boy-
cotting of a company which has been
denounced for its inadequate human
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rights practices?4. In many ways, pro-
tectionism 1is prohibited by the WTO
legal system as a result of the funda-
mental non-discrimination principle.
Therefore, a further issue to be
addressed here is whether the scope of
the non-discrimination principle pro-
vides a legal basis on which to control
the trend of protectionism perceived to be
present in the private sector codes. A
final issue to consider is whether these
initiatives are addressed by the new
WTO Agreement on Technical Barriers
to Trade.

With these legal issues in mind, we
shall explore how social labelling mech-
anisms and codes of conduct comply
with the WTO legal system, particular-
ly with regard to the non-discrimina-
tion principle. Also, we shall consider
how private sector initiatives can be
linked to the WTO Agreement on
Technical Barriers to Trade

ii. a) Compliance with the WIO principle

of non discrimination

To begin with, it is necessary to bear
in mind that the GATT/WTO
Agreements draw a distinction between
measures affecting the importation of
products and those affecting imported
products themselves.

Private sector initiatives do not
affect the importation of products, that is,
the actual reception of products into the
importing countries. However, private
initiatives do affect internal sale. This

distinction is purposely foreseen by the —

national treatment clause of Article 111

of the General Agreement, which is one

of the manifestations of the non-dis-
crimination principle.

The first sentence of Article II1, § 4

reads as follows:

the products of the territory of
any contracting party imported
into the territory of any other
contracting party shall be
accorded treatment mno less
favourable than the one accorded
to like products of national ori-
gins in respect of all laws, regula-
tions and requirements affecting
their internal sale, offering for
sale, purchase, transportation,
distribution or use.

Regarding the concept of like prod-
ucts, the private sector initiatives apply
not to the final product but to the pro-
cessing of the product. This distinction
has already been made in the Tuna
GATT Case, in which the GATT panel
purposely stated that the principle of
national treatment “calls for a comparison
between the treatment accorded to
domestic and imported like products,
not for a comparison of the policies or
practices of the country of origin with
those of the country of importation”?25.
There are two ways of distinguishing
products on the basis of their condi-
tions of production : either their entitle-
ment to the social label or their
production within the criteria of a code of

24 Hines C. Worcester, R.M Mory Business in the Community, UK, 1998, Report of survey of atti-
tudes of UK public and business managers to the need for corporate social responsibility and

ethical standards in business.
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conduct. However, this distinction cannot
infringe the application of the WTO
principle of national treatment. Of
course, this assumption is no longer
valid if the social labelling programme,
or code of conduct, is regulated, directly
or indirectly, by governments.

Indeed, social labelling programmes
or codes of conduct, regulated by gov-
ernments, infringe WTO rules if they
discriminate between producers who
have a certificate which proves that
their production respects human rights
standards, and those who do not. WTO
Member States may not bring com-
plaints against other Member States on
the basis that their increased competi-
tiveness is due to a lack of strict labour
rights. However, one could argue that
business ethics provides a medium for
retaliation, Whereby standards set by
western TNCs enables them to compete
with developing countries that cannot
match the same level of human rights
protection. Human rights standards are
therefore accused of providing a dis-
guise for post-colonial protectionism.
This is one of the main fears of develop-
ing countries. These concerns have
influenced the WTO to consider pri-
vate initiatives as potentially incompati-
ble with their international trade rules.

Therefore, to avoid initiatives being
rejected altogether, it has been argued
that including them into the Agreement
on Technical Barriers to Trade (TBT)
would allow them to continue, whilst
ensuring that they avoid becoming pri-
vate forms of protectionism.

. b) Compliance with the Agreement on
Technical Barriers to Trade (TBT
Agreement)

The TBT Agreement, which
replaces the Tokyo Round on Technical
Barriers, covers two different types of
potential barriers to trade: technical
regulations and standards. As laid
down in the Preamble to the
Agreement, labelling requirements are
considered to be an example of regula-
tions or standards. A technical regula-
tion is defined as a “document which
lays down product characteristics or
their related process and production
methods, including the applicable
administrative provisions, with which
compliance is mandatory”. Therefore, if
the codes of conduct or the social
labelling mechanisms are supervised by
governments themselves and are com-
pulsory, they could be subject to these
technical regulations.

A standard, on the other hand,
refers to a “document approved by a
recognised body, that provides for com-
mon and repeated use, rules, guidelines or
characteristics for products or related
process and production methods, with
which compliance is not mandatory”.
The bodies relevant to this disposition
are not necessarily governmental insti-
tutions, as private institutions can also
be appointed to regulate standards.
Thus, 1n its definition of standards, the
TBT Agreement may allow NGOs to
have a legal role under WTO regula-

tions.

A second distinction drawn by the
TBT Agreement is worth noting: only

25 GATT Panel Report, United States: Restrictions on Imports of Tuna, Tuna II, GATT.

Doc.DS29/R, §5-88.
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standards referring to “characteristics
for products or related process and pro-
duction methods” are covered by the
Agreement. Consequently, as far as
human rights standards are concerned,
those which are related to work condi-
tions can be considered to be part of
production methods. Social labelling
mechanisms thus appear, at first glance,
to be relevant to the concerns of the
TBT Agreement. According to Article
2.2, m order to avoid unnecessary
obstacles to international trade :

Technical regulations shall not be
more trade-restrictive than nec-
essary to fulfil a legitimate objec-
tive, taking account of the risks
non-fulfilment would create.
Such legitimate objectives are,
inter alia: national  security
requirements; the prevention of
deceptive practices; the protec-
tion of human health or safety,
animal or plant life or health, of
the environment. In assessing
such risks, relevant elements of
consideration are, infer alia, avail-
able scientific and technical
information, related processing
technology or intended end uses
of products.

With regard to social labelling initia-
tives, the question arises whether the
non-fulfilment of the requirements of
products would actually create a risk to
importing countries. Excepting the
controversial rise in unemployment of
the importing countries, there is no par-
ticular risk presented by the non-fulfil-
ment of the international human rights
standards. Therefore, it cannot be said
that the TBT Agreement is clearly
applicable to private sector initiatives.
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The involvement of the Dispute
Settlement Body in a legal interpreta-
tion of the scope of the TBT is therefore
required in order to determine if the
inclusion of the private sector initiatives
into the TBT Agreement is possible or
not. By interpreting the scope of the
TBT Agreement to include the social
labelling mechanisms, the Dispute
Settlement Panels would not be creat-
ing new legal obligations for the WTO
members. This is crucial as long as the
process of creating new obligations for
States through interpretation is forbid-
den by the WTO Agreement.

Moreover, the inclusion of the social
labelling mechanisms within the scope
of the TBT Agreement would not
oblige TNCs to implement international
human rights, but it would encourage
them to do so. Such an inclusion would
preclude the possibility of TNCs from
being accused of protectionism at the
expense of the developing countries,
which  WTO rules and guidelines
would not tolerate. The TBT agreement
anticipates that labelling programs
refer primarily to those international
standards which are applicable to the
domain envisaged by such programs.
Therefore, the inclusion of the private
social initiatives in the TBT agreement
would encourage the private enterpris-
es involved in such initiatives to imple-
ment international human rights
standards.

Having established that the inclu-
sion of social labelling in the scope of
TBT would prevent private sector ini-
tiatives from developing a new form of
private protectionism, this study has to
now determine which mechanisms

allow NGOs and TINCs to comment on
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the WTO. This question will be
answered in part two, which attempts
an analysis of the legal mechanisms
which allow those private sector initia-
tives to be considered as legally bind-

mg.

Therefore, legally binding interna-
tional mechanisms - if they exist - per-
mitting the direct application of human
rights to and by TNNCs must be identi-
fied.

11. How Is Direct Application
of Human Rights Standards
to, and by, TNCs Legally Binding

As was noted in the introduction,
the law of foreign investments is the
only domain where the legal reality of
the TNCs can be regulated.

The concept of foreign investment
(FI) is linked to the production process.
In simple terms, FI means that capital,
which is one of the factors of produc-
tion, is located in certain countries and
owned by entities from a different
country. The involvement of various
States, developed and developing coun-
tries, explains why the regulation of
investments was extremely controver-
sial. Developing countries saw invest-
ments as a term of neo-imperialism,
whereas the developed countries’ con-
ceptlon of investment law was that it
served essentially to protect their
mvestors.

These days, FI is being seen as bene-
ficial for economic development and
thus, the controversy surrounding it
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is being reduced by a common econom-
ic interest. While developing countries
see FI as a means of obtaining capital to
advance their aspirations of a better
standard of living, developed countries
seek to encourage the former to provide
some insurance against the inherent
economic and political risks of FI.

Increasingly, the political risks
include the respect of core labour
standards by the host State. For
instance, the United States mechanism
of insurance and guarantee of the
American investments (which is con-
ducted by the Overseas Private
Investment Corporation, hereafter
referred to as OPIC) requires inter alia
the involvement of the host State in the
protection of internationally recognised
workers’ rights.

Currently, no real consensus has
emerged, especially at the multilateral
level, on a new policy with respect to
foreign direct investment.

Within the WTO, it is yet to be
decided whether investment law -
which is in a formative period - will be
included in multilateral trade regula-
tions. Therefore, the link between
human rights and the activities of
TNCs has to be considered as a priority
in the investment law field.

However, international investment
law does not cover all the TNCs activi-
ties. For instance, the relations between
TNCs and their sub-contractors has
traditionally been excluded from its
scope.

Private sector initiatives are differ-
ent from investment law because their
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scope is broader than that of invest-
ment law. Indeed, codes of conduct and
social labelling concerns affect the parent
company, subsidiaries and the subcon-
tractors. Therefore, investment law and
business ethics have to be considered as
complementary since they can produce
legally binding obligations on the
TNCs, which are regarded as global

economic actors.

Accordingly, it is to be determined
firstly whether and if so, how invest-
ment law can provide a legal frame-
work of direct and legally binding
application of human rights standards
to TNGCs. Secondly, how may private
initiatives be synthesised so as to pro-
duce a new legally binding and private
implementation of human rights stan-

dards?

A. Legal Mechanisms of Direct
Application of Human Rights
Standards to TNCs

Before studying the legal possibili-
ties of linking human rights standards
to the multilateral regulation of FI, it is
useful to explore how bilateral and
regional FI regulation integrates the
protection of human rights standards.
To the extent that multilateral FI regu-
lation would certainly be inspired in
many ways by FI bilateral and regional
regulation, this question is particularly
relevant.

Inclusion of general human rights standards in
bilateral investment treaties

Bilateral investments treaties (BITs)
used to be considered important largely
because of the lack of a multilateral
treaty aimed at the FI regulation.

According to data collected by the
International Centre for Settlement of
Investment Disputes, over 700 bilateral
investment treaties have been conclud-
ed since 1959 by some 140 countries26.
These treaties now cover all the major
geographic regions of the world, deal-
ing with such matters as the treatment
and expropriation of investment flow-
ing between the two parties to the
treaty, currency transfers and the set-
tlement of disputes arising out of such
investment, as well as the admission of
FI into the respective States?’.

Moreover, BITs have exerted great
influence over the approach that the
international community is taking
towards the issue of FI admission.

Virtually all the BITs contain provi-
stons on the standard of national treat-
ment. The national treatment standard
means that host State have to accord to
each imvestor the same treatment as
they accord to their own national enter-
prises. Therefore, if the host State does
not incorporate human rights standards
in its national legislation, investors,
consequently, do not have to implement
them.

26 Stevens and de Alwis, "References on Bilateral Investment Treaties", in International Centre for
Settlement of Investment Disputes Review, Foreign Investment law Journal, 1992, at p. 229.

27 Ibrahim F.I Shihata, "Recent trends relating to entry of foreign investment, in Infernational Centre
Jor Settlement of Investment Digputes Review, Foreign Investment law Journal, 1994, at p. 55.
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However, BITs used to state that the
national treatment standard may be
applied by host countries without
prejudice to its right to maintain public
order and protect its essential security
interests.

Thus, general human rights stan-
dards may be analysed in relation to the
concept of public order. In other terms,
the host country can subject national
treatment to the condition that the FI
respect human rights standards, based
on public order. However, this assump-
tion is not pertinent if the host State
requires foreign enterprises to respect
human rights standards when its
national enterprises are not obliged to
implement them.

Moreover, it might be argued that
even if each State must inevitably be
the judge of what is necessary for the to
protection of its public order, the pro-
tection of core human rights standards
can be seen as an international public
order commonly accepted by many
States.

However, the World Bank Group
Guidelines on the Legal Treatment of Foreign
Direct Investment make it clear that public
order should not be lightly invoked to

bar admission to foreign investment.

In fact, the concept of international
public order can be used in more posi-
tive terms by asking FI to respect
national legislation as well as the inter-
national human rights standards they
have to respect in their parent compa-

ny’s country. Unfortunately, this kind
of provision made by host countries is
very rare In practice.

The only example we have found of
such one exception, framed in such
broad terms as relating to national
security and public order, is stated in
the Foreign Investment law of

Moldova:

[FIs] may be made in all branch-
es of the economy of Moldova
provided they do not violate
State security interests, norms of
antimonopoly legislation, norms
for the protection of the environ-
ment and moral norms28.

Inclusion of human rights standards
in bilateral investment law may also come
from the home country’s FI.

For instance, the Overseas Private
Investment Corporation i1s an impor-
tant precedent of the link between
the FI and the protection of human
rights standards, and more precisely of
the internationally recognised workers
rights.

The main purpose of the OPIC is to
enhance US development assistance
programs by insuring US investors
against political risks in developing
countries. Since the OPIC Amendment
Act of 1985, OPIC’s ability to operate
in foreign countries is determined by
the workers’ rights situation in the
host countries. Thus, the new amended

28 Moldova, Law on Foreign Investment of July 24, 1992, at Art.4(1).
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act states that

the corporation may insure, rein-
sure, guarantee, or finance a pro-
ject only if the country in which
the project is to be undertaken 1s
taking steps to adopt and imple-
ment laws that extend interna-
tionally  recognised  workers
rights... to workers in that country.

The US Committee on Foreign
Affairs specified that it does not expect
developing nations immediately to
attain the prevailing labour standards
of the United States and other highly
developed countries. It is recognised
that acceptable minimum standards
may vary from country to country.
However, the Committee is concerned
that the lack of basic rights for workers
in many developing countries can be a
significant inducement for capital flight
and overseas production by US indus-
tries?s,

Practically, OPIC has already indef-
initely suspended insurance, reinsur-
ance, loan guarantee, and direct loan
programs for American Investments in
Nicaragua, Paraguay, Romania, Chile,
and the Central African Republic.

However, the implementation of the
OPIC Act is not entirely satisfactory
for several reasons.

First, OPIC procedure allows the-
American executive to suspend OPIC
programmes at its entire discretion.
Therefore, political considerations can
be added to the purpose of promoting
workers rights through FI develop-

ment.

Second, a loss of OPIC assistance as
a result of a country’s workers rights
violations has forced a number of
investors to suspend their proposed
overseas Investments. For instance,
when OPIC decided to cease its pro-
grams in Chile as a result of that country’s
labour practices, almost five hundred
million dollars of US investment were
abandoned by OPIC. This loss of assis-
tance to projects in countries found
not to implement the core workers
rights may also lead to less protection.
Notwithstanding the practices of a for-
eign country, an exception could be cre-
ated for investors who voluntarily agree
to fulfil the workers’ rights referred to
in the OPIC statute30. Rather than an
outright prohibition of OPIC assistance
to FI in countries with poor workers
rights records, an oversight process
should be developed which ensures that
US investors maintain employment
standards which fulfil the legislative
intent. In this view, the burden should
be placed on the American investor to
certify that its operation has adopted
and implemented internationally recog-
nised workers rights in the workplace.
Through such a process, US investors

29 Committee on Forelgn Affairs, Report fo Accompany, H.R 3166, House Report 99-285 at United States
Code Congressional and Administrative News, 99th Congress, 1st Session, ed. St Paul West

Publishing Company, 1986, vol.3, at p. 2577.

30 James M. Zimmerman ,

"The Overseas Private Investment and Corporations and Workers
TP

Rights; the loss of role models for employment standards in the foreign workplace, in Hastings
International and Comparative Law Review, 1991, at p. 16.
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would become instruments of social
change while at the same time enabling
domestic industries to expand into the
global market.

Yet, OPIC is not directly aimed at

the American investors.

Therefore, the OPIC system creates
a new form of conditionality aimed at

the establishment of the American
investors in developing countries.
However, OPIC’s practice is now

evolving towards a tripartite relation
between the investor, the host country
and the home country. For instance,
resultlng from effective lobbylng by the
AFL-CIO, OPIC concluded a trilateral
FI guarantee treaty between Hungary,
Poland, USA and 1nvestors involved in
FI. The relevant clause of this treaty
reads as follows:

the investors agree not to take
action to prevent employees of
the foreign enterprise from law-
fully exercising their right of
association and their right to
organise and bargain collectively.
The investor further agrees to
observe applicable conditions of
work with respect to minimum
wages, hours of works, and occu-
pational health and safety, and
not to utilise forced and compul-
sory labour. The investor is not
responsible under this paragraph
for the actions of a government.3!

It may | be argued , however, that the
investor is responsible for its own
actions.

Moreover, the OPIC is required to
conduct annual public hearings to
afford any person whatsoever, the
opportunity to present views as to
whether OPIC is complying with the
Amendment Act. Several human rights
organisations and labour unions have
testified before OPIC’s board of direc-
tors, alleging violations of workers
rights and requesting OPIC to cease its
activities in offending nations.

Therefore, human rights organisa-
tions and labour unions should be
urged to use their participation right to
ask to OPIC’s board to force American
investors to respect internationally
recognised workers rights, even if the
State in which they plan to invest does
not perfectly fulfil its legal obligation to
respect and insure core workers rights
standards.

Apart from the OPIC system, there is
no legal mechanism linked to the bilateral
investment law which allows investors
to participate to the development of
human rights standards in their over-
seas Investments.

Therefore, it seems relevant to
explore whether regional Investment
law is more conducive to the direct
application of human rights to TNCs.

Inclusion of general human rights standards
in regional investment law:

the question of the OECD guidelines

The 1974 UN Charter of Economic
Rights and Duties of States provides
that each State has the right to regulate

31 Congressional Record, Senate, November 16, 1989, pS15843.
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and exercise authority over foreign
investment within its national jurisdic-
tion, in accordance with its laws and
regulations and in conformity with its
national objectives and priorities. It has
recently become clear that regional
investment law have entailed a reduc-
tion of the freedom of host States.

Indeed, in the last couple of years,
new regional instruments have emerged
that mark a significant change in the
multilateral approach to FIs. These
new instruments include the North
American Free Trade Agreement
(NAFTA) and the  European
Community Statement on Investment
Protection Principles in ACP States
(EC Statement).

These two regional instruments are
characterised by a strong liberal
approach towards the question of FI
admission. None of them contain
human rights provisions related to the
conduct of investors.

Despite the lack of any link
between regional instruments dealing
with the admission of FI and the pro-
tection of human rights standards,
there is a strong movement towards the
human rights protection inclusion in
the regional forum related to FL
According to the pending revision of
the OECD Guidelines for the
Multinational Enterprises, which is
part of the Declaration on International
Investment and Multinational enter-
prises, the OECD member countries
are undertaking a review process in

which human rights are specifically
addressed.

According to the present version of
the OECD guidelines, TNCs should,
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within the framework of the law, regula-
tions and prevailing labour relations
and employment practice, in each coun-
try in which they operate:

1. Respect the right of their employees to
be represented by trade unions and
other bona fide organisations of
employees, and engage in construc-
tive negotiations, either individually
or through employer’associations,
with such employees organisations
with a view to reaching agreements
on employment conditions, which
should include provisions for deal-
ing with disputes arising over the
interpretation of such agreements,
and for ensuring mutually respected
rights and responsibilities.

2. a) Provide such facilities to repre-
sentatives of the employees as
may be necessary to assist in the
development of effective collec-
tive agreements;

b) Provide to representatives of
employees information which is
needed for meaningful negotia-
tions on conditions of employ-
ment,

3. Provide to representatives of
employees where this accords with
local law and practice, information
which enables them to obtain a true
and fair view of the performance of
the entity or, where appropriate, the
enterprise as a whole;

4. Observe standards of employment
and industrial relations not less
favourable than those observed by
comparable employers in the host

country;
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5. In their operations, to the greatest
extent practicable, utilise, train and
prepare for upgrading members of
the local labour force in cooperation
with  representatives of  their
employees and, where appropriate,
the relevant governmental authori-
ties;

6 In considering changes in their
operations which would have major
effects upon the livelihood of their
employees, in particular in the case
of the closure of an entity involving
collective lay-offs or dismissals, pro-
vide reasonable notice of such
changes to representatives of their
employees and appropriate govern-
mental authorities so as to mitigate
to the maximum extent practicable
adverse effects;

7. Implement their employment poli-
cies including hiring, discharge, pay,
promotion and training without dis-
crimination unless selectivity in
respect of employee characteristics
is in furtherance of established gov-
ernmental policies which specifically
promote greater equality of employ-
ment opportunity;

8. In the context of bona fide negotia-
tions with representatives of
employees on conditions of employ-
ment, or while employees are exer-
cising a right to organise, not
threaten to utilise a capacity to
transfer the whole or part of an
operating unit from the country con-
cerned nor transfer employees from
the enterprises component entities
in other countries in order to influ-
ence unfairly those negotiations or
to hinder the exercise of a right to
organise ;
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9. Enable authorised representatives of
their employees to conduct negotia-
tions on collective bargalmng or
labour management relations issues
with representatives of management
who are authorised to take decisions
on the matters under negotiation.

Some of these guidelines refer
directly to economic and social human
rights such as the freedom from dis-
crimination or the freedom to be repre-
sented by a trade Union. As regards
this latter right, it is worth noting that
the first guideline does not refer to the
national legislation of the host country.
However, 1t is far from clear whether
the OECD agrees on the legality of the
direct application by TNCs of the free-
dom to be represented in trade union
even if the host country prohibits its
implementation. Indeed, the preamble
specifies that the guidelines have to be
implemented within the framework of
the law of each country in which they
operate.

Moreover, concerning the normative
value of the guidelines, the fact that
each chapter starts with words such as
“enterprises should” shows that there is
no legally binding effect of the guide-

Lines.

Furthermore, it is expressly stated
that the guidelines are voluntary and
not legally enforceable.

Therefore, the guidelines have never
been as effective as they could have
been.

The Conference on the OECD
Guidelines for Multinational Enter-
prises, held in Budapest from 16-18
November 1998, determined the main
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areas for revision32. These include: rais-
ing awareness of the Guidelines, pro-
moting their use and understanding,
improving follow-up procedures and
updating the text where necessary.
Among the chapters which may need
revision, labour and industrial rela-
tions, as well as the environment, were
most frequently mentioned, but new
issues such as human rights were also
examined. As regards the legally bind-
ing character of the guidelines, it was
observed that the voluntary character
did not imply a freedom to ignore the
Guidelines and that legally binding
rules exist in differing degrees. The
point was also made that there is a need
for internationally accepted standards
for corporate conduct. Therefore, from
this point of view, the internationally
recognised human rights relevant to
TNC activities can be considered as an
important element of the internationally
accepted standards for corporate con-
duct.

In this light, the participants in the
Budapest Conference established that
the main function of the Guidelines
could be that of a code of codes : a stan-
dard to be used as a basis for other
instruments. Therefore, it seems partic-
ularly relevant to incorporate in this
code of codes the human rights stan-
dards identified as the core human
rights suitable to TNCs and those that
TNCs have already integrated in their

own initiatives.

Moreover, the revision foresees the
reinforcement of the powers of the
Committee on International Investment
and Multinational Enterprises (here-
after called “the Committee”). The pre-
sent guidelines simply invite it to hold,
periodically or at the request of a mem-
ber country, an exchange of views on
matters related to the guidelines.

The revision also proposes to oblige
the State of establishment of the TNC
to bring its legislation into conformity
with the OECD guidelines. Moreover,
the revision aims to widen the role of
NGOs by granting them a legal right to
object to the TNC conduct. Thus, the
revision of the OECD guidelines fore-
sees the establishment of a shared
responsibility between the State and
the TNC in which NGOs have a role to

play.

Therefore, it 1s crucial for NGOs
and TNCs to cooperate with the
OECD so as to incorporate the human
rights standards identified by the pre-
sent study in the scope of this shared
responsibility.

In addition, it seems particularly rel-
evant for TNCs and NGOs to find
other mechanisms which may allow the
direct application of human rights to
TNCs, if FI regulation is included in
the WTO legal system. Indeed, as the
OECD is a regional organisation, such
inclusion would reinforce the outcome

achieved by the revision of the
Gudelines.

32 OECD, Conference on the OECD Guidelines for Multinational Enterprises, Budapest, Hungary, 16-18
november 1998, Summary of Proceedings, DAFFE/IME(98)18.
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Inclusion of human rights standards into the

" WTO law

WTO Members States will decide at
the next ministerial conference if the
Foreign Investments should be regulated
within the WTO. If they agree that
WTO 1s competent to regulate this
question, undoubtedly, the WTO fun-
damental principles, such as national
treatment and Most Favoured Treat-

ment (MFT), would be extended to FIL

As we said, the national treatment
requires States to allow to investors the
same treatment as that which prevails
for local enterprises. Moreover, the
MFT principle signifies that if a coun-
try allows to an investor X a favourable
treatment, 1t must extend equivalent
treatment to other investors. The stan-
dardisation of these principles would be
of great benefit to TNCs and reduce the
State’s ability to control any negative
aspects of the FI. Moreover, it is fore-
seeable that developing countries
would not contest the application of
these two principles as they want to
obtain as many Fls as possible. Besides,
NGOs have no legal status within the
WTO, except for the implementation of
the TBT Agreement.

Therefore, it would be difficult for
them to directly influence the negotia-
tions of the future Multlateral
Agreement on Investments (MAI)33

within the WTO in a way which would
permit the integration of human rights
standards and force the mvestors to
implement them through their overseas
Instruments.

However, NGOs can influence the
negotiations indirectly through their
consultative statute within UNCTAD.
Indeed, UNCTAD maintains good
cooperative relations with the WTO.
For instance, the International Trade
Center, which is based in Geneva, has
been created and supervised by the
GATT and UNCTAD since 1964.34
Moreover, UNCTAD is particularly
competent on the question of the TNCs
regulation.

Therefore, NGOs and TNCs should
cooperate with UNCTAD in order to
submit a legal framework to the WTO
which allows a direct application of
human rights standards to the
Investors.

Such a legal framework could be
based on the concept of equ[taéle and fair
treatment already applied to FI by cer-
tain BITs. According to this standard,
States have to complement national
treatment by international law when
the rules of national law fall short of the
requirements of international law. If
this standard were to be applied to the
hypothetical WTO Agreement on FJ,

33 The Multilateral Agreement on Investment (MAI) was negotiated within the Organisation for
Economic Cooperation and Development (OECD). Ultimately, the Government of French
Prime Minister Lionel Jospin announced that France would withdraw from the negotiations
within the OECD and prefer to negotiate the MAI within the WTO and in cooperation with the
developing countries. On 3 December 1998, there was an OECD official announcement of the end

of the negotiations on the MIA.

34 For instance, the International Centre of Commerce published an interesting report on
Strengthening the participation of developing countries in world trade and the multilateral trading system
which illustrates the cooperation between the UNCTAD and the WTO on the subject.
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investors would be protected from dis-
criminating measures since host States
must accord investors the same treat-
ment than that given to national enter-
prises. However, they would be obliged
to implement general human rights
standards relevant to their activities to
the extent that national legislation does
not incorporate them. It is worth noting
that the general human rights standards
relevant to the activities of TNCs and
that the States have to implement are
the ones that do not have to be refor-
mulated to be directly applied to TNCs.
Therefore, the relevant human rights
are the core ones on which the study
focus in its first part (the right to life,
the right not to be subjected to torture
or to cruel, inhuman or degrading
treatment or punishment, the right
not to be held mn slavery or servitude,
the elimination of forced and child
labour, non-discrimination and the
freedom of association and collective

bargaining).

This proposal would allow direct
application of human rights standards
to and by TNCs which would be satis-
factory for TNCs themselves (as they
are protected from any governmental
measures which threaten the economic
success of their overseas operations,
and from private boycott), for host
countries (as they would not be
deprived of benefits following from the
FI), and for home countries (as they
would protect their investors from the

risks) .

Therefore, given that the WTO is an
organisation based on the comparative
advantages theory and the consensus
method for the adoption of multilateral
agreements, there is no particular rea-
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son why the relevant proposal could
not be adopted.

Accordingly, NGOs and TNCs
should collaborate with UNCTAD m
order to influence the future negotia-
tion of the WTO Agreement on FI, if
the WTO decides to work on the FI
question at the next interministerial
conference.

Apart from this specific proposal,
there is an other way to render the
direct application of human rights to
and by TNCs legally binding. Indeed,
instead of linking the human rights
with State mechanisms or State fora, a
mechanism could focus directly on the

TNCs themselves.

B. The codification of private sector
initiatives, towards a private
and legally binding implementation
of human rights standards

There are two major ways to con-
ceive of the business ethics in legal

duties for TNCs.

Firstly, codes of conduct and social
labelling mechanisms may be taken up
by TNCs as unilateral commitments,
with or without monitoring procedures
guaranteeing correct implementation.

In this case, the binding effect of
the TNC commitment is provided by
public opinion, i.e. by consumers who
would no longer buy products made in
conditions not complying with human
rights standards.
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Secondly, codes of conduct and
social labelling can be considered as a
global movement providing a core of
human rights which are suitable to
TNC activities. From this point of view,
private sector initiatives must be codi-
fied among TNCs so as to create a com-
mon commitment.

It 1s easy to understand that, in the
context of globalisation, it is very difficult
for a TNCs to commit themselves to
implement human rights standards as
long as such implementation would
raise production costs, and hence put
them In a non-competitive position in
relation to TNCs which do not imple-
ment human rights standards in their
overseas activities. The competitive situ-
ation thus makes it unfair and perhaps
impossible for a company to do morally
appropriate things. Only common rules
that require all companies to implement
human rights standards will be fair and
effective.

Therefore, the study will first
explore the various forms of implemen-
tation of private sector initiatives. The
relevant legal question in the case of
private sector initiatives is to determine
whether the implementation allows
third party monitoring. By providing
such outside intervention, the private
sector initiatives can be considered as
legally binding as far as the non-fulfil-
ment by enterprises can produce nega-
tives effects on the sales or the good
name of the enterprise as long as con-
sumers are kept informed.

Secondly, the study wishes to deter-
mine if it is possible or not to codify all the
private sector initiatives to the extent
that they contain common provisions.
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Such codification would protect TNCs
from the negative effects of public
denunciation of their productions meth-
ods and offer them an opportunity to
link human rights concerns to the inter-
national competition which occurs
between them.

Monitoring of the codes of conduct
and social labelling

Most codes of conduct and social
labelling mechanisms are monitored by
the TNCs themselves. TNCs seem to be
very reluctant to allow third parties to
mspect or monitor their implementa-
tion. The principal monitoring method
used for codes of conduct is thus pro-
vided by internal management systems.
Usually, these systems range from the
self-certification of code compliance by
subsidiaries or subcontractors, to active
monitoring and evaluating processes.
According to an ILO study, self-certifi-
cation can be achieved through written
acknowledgements by contractors,
suppliers or buying agents, or simply
through a contractual provision. In
contractual relationships, some enter-
prises require buyers, or others brokers
m a commodity chain, to certify compli-
ance by suppliers.

Active monitoring is undoubtedly
more effective than the self-certifica-
tion. It can be conducted by the enter-
prise’s personnel or consultants, or
externally by third parties. However,
the involvement of third parties is quite
uncommon as TNCs prefer to keep the
results of monitoring confidential.

External monitoring is, however,
becoming more common, but care must
be taken to ensure that third parties are
not linked to TNC interests.

63




Considering the extreme diversity of
methods of momtorlng, it 1s 1mportant
to explore whether standardisation of
criteria and procedures relevant to the
monitoring of prlvate sector Initiatives
implementation is realisable.

As the private sector initiatives are
not all involved in the same areas, the
existent codes of conduct must first be
harmonised with a view to a common

purpose.

Codification of private sector initiatives
and good faith implementation

Business ethics constitute a subset
of conduct and may be defined as cus-
tomary practices and standards rele-
vant to the private conduct of TNCs.

There are two main levels for these
customary practices. Iirst, we can say
that there are practices commonly
accepted by all TNCs, and second that
there is a set of customary practices

which depends on the individual TNC's

sector activity.

Concerning the first level, it is cer-
tain, as we have already demonstrated,
that the freedom from slavery or the
slave trade, the prohibition of murder
and the disappearance, the freedom
from torture and other cruel or degrad-
ing treatment or punishment, the elimi-
nation of forced labour, the elimination of
child labour, non-discrimination and
the freedom of association and collec-
tive bargaining, can be considered as
generally accepted principles that all
the enterprises can implement.
Moreover, the reformulation of these
human rights is not required to be suit-
able to TNCs activities. Furthermore, it
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may be added to the hist of human
rights suitable to TNCs activities, the
ones for which a specific formulation is
required to be directly applied to and
by TNCs (i.e., the right to found a fam-
ily, the right to leave a country, the
right to education, the right to the right
to rest and leisure and the right to social
security).

Moreover, given the numerous pri-
vate sector Initiatives which deal with
the right to health and safety and the
right to a fair wage, we can also add
these rights to the first level of human
rights which do not need to be reformu-
lated. We must repeat that that the con-
cept of a fair wage is different from that
of the minimum wage.

Parallel to these human rights, there
is a second level of particular human
rights relevant to TNCs according to
their sector of activities.

For instance, TNCs which are
involved in scientific activities may
commit themselves to implement the
human right to benefit from the protec-
tion of the moral and material interests
resulting from any scientific produc-

- tion. It is worth-noting that such com-

mitment does not interfere with the
sovereignty of the State in which TNCs
are localised if the State is member of
the WTO. Indeed, such commitment
based on Article 15 of the ICESCR
complies with the WTO trade-related
intellectual property.

To convince TNCs they have an
economic interest in human rights
implementation, a detailed cost/benefit
analysis could be made.
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There is a strong presumption
among TNCs that an act should not be
undertaken unless its benefits outweigh
its costs. Therefore, it is desirable to
attempt to express all benefits and costs
in a common scale or denominator

between TNCs.

However, such cost-benefit calcula-
tions presume that everything can be
expressed in a common measure includ-
ing things not normally brought and
sold on markets. The best illustration is
the workers (and their rights) which
the ILO has judged not to be exchange-
able commodities, even if economic
reality points out everyday that labour
markets, and hence workers, suffer
from the international competition.

Therefore, instead of using cost-
benefit calculations, which are not
appropriate to human rights, it seems
more relevant to link human rights
standards to the concept of risk.

Given that the zero-risks level is the
only aim, TNCs can implement human
rights standards so as to reduce the risk
peculiar to their overseas activities. For
instance, the common statement that
workers have a right to safety and
health which is stated in the majority of
private sector initiatives can be

explained by the concept of risk.

Concerning the other human rights
standards, it can be said that, since the
development of campaigns by NGOs
informing consumers of violations of
human rights, the scope for risk has
became greater. Indeed, the growing
attention given by public opinion to the
human rights practices of TNCs consti-
tutes a new issue with which TNCs
must deal.
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Accordingly, instead of incurring
the risk of public denunciation which
produces irremediable effects on their
profits, and instead of adopting unilat-
eral code of conduct which may put
themselves in a non competitive posi-
tion, it seems relevant for TINCs to
commit themselves, but together, to
implement human rights standards in
countries where they operate.

Moreover, it may be argued, in more
positive terms and concerning the inter-
nationally recognised human rights
standards for which the formulation is
suitable to TNCs, that the implementa-
tion of these rights, could also help
TNCs in the efficient functioning of
markets. This is an argument used by
the NGOs which participated in the
Budapest Conference and also by the
OECD experts who conducted a wide
study about the connection between the
application of core workers rights and
the private competitiveness of TNCs.

The TNCs commitment towards the
application of human rights standards
can take the legal form of a treaty con-
cluded between as many TINCs as possi-
ble, which could integrate two levels of
provisions.

The first level would be aimed at the
direct application of the general human
rights which are relevant to any enter-
prise, whereas the second level would
be aimed at the respect of human rights
standards particularly relevant to spe-
cific sectors of activity.

This treaty would oblige TNCs, due
to the good faith principle, to imple-
ment their commitments in a manner
consistent with the treaty to which they
are parties.
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Conclusion
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There is a set of core human rights
standards that TNCs can legally
implement, without reformulating
them. These human rights standards
are :

the right to life, the right not to
be subjected to torture or to
cruel, inhuman or degrading
treatment or punishment, the
right not to be held in slavery or
servitude, the elimination of
forced labour, the elimination of
child labour, non-discrimination
and the freedom for association
and collective bargaining.

It is possible to add other human
rights, for which a reformulation is
required before they can be applied
by TNCs. These rights include :

the right to found a family, the
right to leave a country, the right
to education, the right to rest and
leisure and the right to a social
security.

Private sector initiatives taken by
TNCs confirm the legal nature of
the set of core human rights suitable
to TNC activities, and add the right to
health and safety at work, and the
right to a fair wage to the list. Both of
these rights do not need to be refor-
mulated to be applied to and by
TNCs.

1

3 The direct application of the core
human rights standards can be
ensured by instruments and
mechanisms related to Foreign
Investments. Therefore, TNCs and
NGOs should be urged to cooperate
with OECD, which is particularly
interested in revising the Guidelines
for Multinational Enterprises, in
direct association with TNCs and
NGOs. This text is of considerable
importance as it represents the only
regional instrument aimed, cnter
alia, at the direct application of
human rights standards to TNCs.
Moreover, discussions should be
undertaken with UNCTAD so as
to prepare a legal framework related
to the direct application of human
rights standards to TNCs. This
framework should also be proposed
to the WTO if its Members-States
decide to include Foreign invest-
ment in the WTO legal system, at
the next Ministerial Conference.

Parallel to these inter-State mecha-
nisms, the legally binding direct appli-
cation of all human rights standards
enumerated in the first conclusion can
be provided by a commitment by TNCs
to implement human rights standards,
for a common purpose. This commit-
ment could take the legal form of a mul-
tilateral treaty among TNCs which
would oblige them, by virtue of the
good faith principle, to implement their
commitments in practice.
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The Impact of Globalisation on Human Rights -
Challenges, Opportunities and lssues

to Be Explored by the International Commission of Jurists

Marco Sasadli!

This article aims at discussing some
of the issues arising for the rule of law
and the protection of human rights
from the current trend of globalisation. It
presents in particular the programmes
the ICJ has devised to meet those
challenges, in conformity with its “Cape
Town Commitment™ and in order to
give it shape and practical meaning. It
will furthermore try to launch some
ideas on the issues themselves and on
possible outcomes of the ICJ pro-
grammes.

I The Protection of Human Rights in
a Globalised World

New challenges to the legal protection
of human rights in the context of global-
isation

Several factors that created a new
context for the protection of human
rights which may render irrelevant
some of the traditional mechanisms for
protecting human rights and ensuring
the rule of law. Such factors include
the growing interdependence of peo-
ples and national economies through

the exchange of goods, services, capital,
information and persons, driven by
technological change and trade and
investment liberalisation. This results in
the internationalisation of most busi-
ness activities, accompanied by privati-
sation policies and the resulting
weakening of the regulatory capacity of
States, which are traditionally expected
to protect human rights. Another fac-
tor threatening the traditional human
rights protection mechanisms is the
growing impact of the behaviour of
global economic actors on the enjoy-
ment of human rights by people in the
North and the South. Interstate mecha-
nisms which could and should logically
take over are still Weak, marked by
sectoral thinking, or lack sufficient
democratic legitimacy.

While this structural effect threatens
all human rights, social and economic
rights are even more directly threat-
ened by globalisation. Those advocat-
ing globalisation point out that

[e]xpanding trade and capital
flows, in an appropriate regulato-
ry environment, have generally

1 Marco Sassoli, Dr. wur., Advocate, Reglstrar at the Swiss Federal Tribunal, former Executive
Secretary of the ICJ. While this article is based on the 1CJ Programme of activities for 1999
and 2000, the opinions expressed are exclusively those of the author.

2 For the text of the “Cape Town Commitment” see this issue of the Review, at 109.
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coincided with strong growth
and political stability, especially
for those economies which have
welcomed  liberalisation and
technological change.

. This may be statistically correct, but
many people have been excluded from,
or at least do not share in, the benefits
of globalisation. There is, indeed, a
growing gap between those who have
the necessary capital, mobﬂity or skills
to benefit from the global market and
those who do not.” Globalisation has
led to the rise in the power of non-State
economic actors acting within the ever
loosening framework of economic liber-
alism. Intangible market-driven forces
are perceived by many as based on
speculation for the benefit of a few
rather than leading to employment,
well-being, and development for the
community at large. Poverty and unem-
ployment have devastated the lives of
the population of entire regions. Even
in the industrialised countries, the
social safety net has been weakened by

deregulation and austerity policies of .

governments aiming at improving their
position in the face of global competi-
tion. The social safety net is simultane-
ously overburdened by all those who
cannot compete with the powerful. The
potential consequences of growing
inequality at the global level could be
catastrophic; they challenge the very

existence of our society and of democ-
ratic institutions everywhere.

The question therefore arises
whether “the regulatory environment”
is really appropriate. Indeed, in the
context of globalisation, legislation pro-
tecting human rights risks being per-
ceived as “bureaucratic red tape”.
Those fighting for the rule of law have
to take up this challenge and reaffirm
the intrinsic values of the rule of law
compared with the absence of any regu-
lation. They have to show that existing
human rights law remains relevant and
provides answers even in a new con-
text. In addition, defenders of human
rights must develop solutions for the
newly arising problems which are not
adequately covered by existing law.

Opportunities for human rights advocacy
in the context of globalisation

Globalisation does not only pose
new challenges to those promoting
human rights and the rule of law; it
also offers them new opportunities.
Ideas flow more freely and free soci-
eties are a fertile soil for the rule of law.
International law and international
institutions appear as the only possible
response to the growing number of

3  World Trade Organization, Annual Report 1998, Special Topic: Globalization and Trade, Geneva,
1998, p. 33. On pp. 33 - 46 the Report makes a powerful case for trade liberalisation and on pp.
48 - 56 it discusses the impact of trade liberalisation on social cohesion, marginalisation, environ-
ment and labour standards, elaborating why trade liberalisation is not the main cause of growing
problems in these fields. The Report does not, however, discuss factors of globalisation other than

trade liberalisation.

4 ¢f. Dani Rodrik, Has Globalization Gone Too Far? (1997).
5 See for a powerful analysis of the deepening instability of global capitalism John Gray, False

Dawn, The delusions of global capitaliom (1998).
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international problems. Global econom-
ic actors admit the necessity of
strengthening them.  Authoritarian
regimes lose their ability to shield their
populations from the message of uni-
versal values. It has become easier to
form new networks including those lob-
bying in the capitals or with interna-
tional organisations and those working
with people directly affected in the
field. Global campaigning is possible
outside the formal structure of inter-
state meetings.® In addition, the recent
financial crises in Southeast Asia and
Russia have confirmed how frail eco-
nomic liberalisation and development
can be in places where there is no rule
of law and no respect for human rights.
This should encourage human rights
NGOs to form new partnerships with
global economic actors.

Areas to be explored

In their substantive work, human
rights advocates should analyse the
effect of globalisation on the rule of law
and human rights, and explore ways to
promote the latter even in circum-
stances changed by globalisation using
both traditional and new methods of
human rights protection. They should
in particular:

a) explore the positive and negative
effect of the market on subjective
rights;

b) explore whether and how the values
of the rule of law can be directly
applied to global economic actors;

c) explore ways to protect the rule of
law and human rights in the context of
national privatisation and liberalisa-
tion policies and formulate stan-

dards;

d) explore how the relatively efficient

dispute  resolution  mechanisms
under international trade and
investment liberalisation treaties

may and must take international
human rights law into consideration;

e) promote human rights clauses in
international trade and investment
liberalisation treaties, inter alia
through NGO participation in the
relevant fora, which also permits
monitoring the activities of organi-
sations active in this field;

f) assist international financial institu-
tions recommending and supporting
law reform programmes, inter alia to
develop a methodology for assessing
the impact of their activities on
human rights;

g) raise awareness in multinational cor-
porations for the rule of law as a
prerequisite for sustainable com-
mercial success, so as to create new
partnerships involving issues such
as the independence of the judiciary,
the fight against corruption and the
promotion and protection of social
and economic rights;

6 A recent example is the role of the Internet in the successful international campaign against a
Multilateral Agreement on Investment drafted Wlthm, cf Chnstla.n de Brie, “Vers une mondiali-
sation de la résistance, Comment 'AMI fut mis en pieces ", Le Monde diplomatique, December

1998, p.21.
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h) promote and protect the rule of law
for all persons migrating for any rea-
son. Indeed, migrants’ rights are a
crucial test for the universality and
indivisibility of human rights in a
globalised world.

What human rights advocates
could learn from development
and environmental NGOs

NGOs active in the field of the pro-
tection of the environment and, to a
lesser extent, those working in the field of
development have been more successful
than human rights NGOs in having
their concerns heard and addressed.
They started earlier and were much
more successful in drawing the atten-
tion of public opinion and of States to
the implications of globalisation, eco-
nomic liberalisation and the policies of
international financial institutions on
the values they seek to protect. Unlike
the protection of human rights, the
objectives of sustainable development
and of the preservation of the environ-
ment are explicitly foreseen in the pre-
amble of the WTO Agreement.” At the
World Trade Organisation (WTO),
environmental NGOs succeeded 1in
having established a committee on envi-
ronmental questions. No such commit-
tee exists for human rights.

The human rights community is still
very much perceived as waiting for the
State to solve human rights problems.
This is contrary to certain global political

and economic trends and inevitably
means that the protection of human
rights decreases when the regulatory
and enforcement capacity of States
decreases - as it currently does in the
context of globalisation. Environmental
NGOs have long explored and found
market mechanisms that are able to
protect the environment. In contrast,
we assume that only the State can protect
human rights, including through legis-
lation in the horizontal relations
between private actors. The protection
of labour rights by free and powerful
trade unions in a process of collective
bargaining is, however, a traditional
example of how (rethought) market
mechanisms can protect human rights.
Through discussions with economists
and representatives of the business
community we should therefore try to
be creative in finding some possible
market mechanisms for protecting
human rights. Even if the conclusion is
that the protection of human rights
belongs to the core prerogatives of the
State which cannot be “privatised”, this
too would be an important outcome.

The importance of dialogue
between specialised communities
in an interdependent world

Human rights NGOs are not limited
to learning from development and envi-
ronmental NGOs. They also have
something to offer. Development
NGOs should understand the crucial
mmportance of human rights as a factor
of developrnent.8 Labour NGOs can

7 See preambular para. (1) of the Agreement Establishing the World Trade Organization of 15

April 1994,

8  See on this already Develspment, Human Rights and the Rule of Law, Report of a Conference held in the Hague
on 27 April - 1 May 1981, convened by the ICJ, (1981).
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render labour standards more attractive
for public opinion by calling them, and
linking them to, human rights - a term
which sounds (even for neo-liberal
ears) much less like bureaucratic, pro-
tectionist red tape than “labour stan-
dards”. NGOs could thus demonstrate
that they have a holistic view of the
world, while maintaining a focus on
their particular concerns and introduc-
ing into the global dialogue their own
particular approach, knowledge, spe-
cialisation and constituency, or (to put
it in market terms ) comparative advan-
tage.

The same necessity of an increased
dialogue and mutual understanding
applies even more among intergovern-
mental organisations, within govern-
ment adminisirations and between
different parts of civil society. The
WTO, the International Monetary
Fund (IMF), the World Bank and
the Organisation for Economic Coope-
ration and Development (OECD) have
to understand the centrality of human
rights and accept them as a fundamental
framework for and goal of investment,
trade and financial agreements. It is not
possible that their policies and dispute
resolution mechanisms oblige States to
violate their international obligations in
other fields, e.g. in the field of human
rights. Furthermore, as the policy of
those organisations is decided by their
Member States, it 1s inconceivable that
those same States that promote and
protect human rights in the UN
Human Rights Commission, the
International Labour Organisation
(ILO) or by adhering to human rights
treaties, would then violate those same
rights in the decisionmaking bodies of
the WTO or the IMF. A major reason

for such a schizophrenic attitude is that
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within the State administrations and

the diplomatic service, those who deal

with “the human rights file” are not the

same as those who deal with “the inter-

national commerce file”. The two com-

munities have little communication or

understanding of each other’s field,
principles and concerns.

The same is also true of the relation-
ship between human rights NGOs and
business circles. The latter often
declare that human rights are part of
their corporate culture and claim that
they appreciate the need in every coun-
try for a functioning legal system and
an independent judiciary. They also
assert that they understand that in the
long run policies denying social and
economic rights will lead to situations
seriously undermining an integrated
world economy, and a free flow of
goods, persons and ideas. When it
comes to the daily conduct of business,
however, the role of human rights is still
unclear to business leaders and they
remain to be convinced of the interde-
pendence of all human rights.
Conversely, human rights defenders
often lack even the most basic knowl-
edge of economics and of the problems
and dilemmas faced in conducting busi-
ness in a context of globalisation.

Discussions between the human
rights community and other “communi-
ties” such as those involved in develop-
ment, environment, business and
international commercial policy would
be productive. = Communication that
does not involve preaching and precon-
ceived ideas may break down the cur-
rent compartmentalism in thinking so
that each community genuinely under-
stands the concerns, experiences and
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_ideals of the others. It is through such
constructive dialogues between the var-
ious parties that new alliances can be
formed so that all forces can work
towards a better world.

II The Relevance of the Mandate and
the Traditional Activities of the
ICJ in the Context of Globalisation

The rule of law
in the context of globalisation

The mandate of the ICJ is to pro-
mote the understanding and obser-
vance of the rule of law and the legal
protection of human rights around the
world.

The ICJ has elaborated a dynamic
concept of the rule of law and endeav-
oured to extend the focus of its activi-
ties to the emergence of new challenges
and opportunities in the field. Thus,
after an initial phase dedicated to defin-
ing the rule of law, it has paid particular
attention to social, economic and cul-
tural rights, and to the rule of law as a
factor of development. At its July 1998
Triennial Meeting and Conference on
the Rule of Law in a Changing World,
held in Cape Town, the ICJ used the
concept of globalisation to reconsider
the role of the rule of law and of the
ICJ in the context of the new “global
village”. In this same context the
Conference also considered the decline
of the State, and the concomitant emer-
gence and rise of powerful global eco-
nomic non-State actors. Hence, the
rapid trend towards a globalised econo-
my was found to affect in particular
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economic, soclal and cultural rights and
to have implications on many other
aspects of the rule of law. The ICJ,
therefore, adopted the “Cape Town
Commitment”. In this commitment it
expresses its Intention to develop
strategies to defend and strengthen the
rule of law with the cooperation of vari-
ous global actors, including transna-
tional corporations and international
financial institutions and trade and
Investment organisations such as the
WTO, the IMF, the World Intellectual
Property Organisation (WIPQO), the
World Bank and regional financial

institutions.

The relevance
of traditional ICJ programmes
in the context of globalisation

The ICJ will have to pay particular
attention to the problems resulting from
globalisation in all its traditional pro-
grammes, l.e. when it promotes the
independence of judges and lawyers;
advocates the more traditional aspects
of economic, social and cultural rights;
strengthens the legal framework to
fight corruption; combats impunity;
strengthens human rights protection
through the UN and regional organisa-
tions; and assists States and other
actors in ensuring legal protection at
the domestic level.

Conversely, those traditional pro-
grammes are focused on aspects of the
rule of law and of the protection of
human rights which remain relevant in
the context of globalisation, if they do
not become even more crucial in an
interdependent, globalised world.
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a) the promotion and protection of
economic, Jocial and cultural rights

Indeed, should national and interna-
tional policies deny economic and social
rights - or for that matter other types of
human rights - wars, unrest, dictator-
ships and the disintegration of State
structures will often result. Such situa-
tions seriously undermine an integrated
world economy, a free flow of goods,
persons and ideas, and are improper for
most businesses. Therefore, the ICJ
will continue to conduct the activities
on economic and social rights as
defined within the framework of the
1995 Bangalore Declaration and Plan
of Action’, mainly at the regional level.

b) the fight against corruption

Corruption In one country is not
merely an obstacle to economic and
social rights and the rejection of the
rule of law in that particular country. In
a globalised world, it also leads to an
improper allocation of resources, con-
stitutes unfair competition, and under-
mines the readiness of the public and in
globally active corporations every-
where to respect the law. Therefore, the
ICJ will follow-up on the “Declaration
on Corruption” adopted during the
March 1998, Regional Seminar on
Economie, Social and Cultural Rights,
organised jointly with the African
Development Bank, in Abidjan.
“Recommendation No. 2”, in particular,
should be highlighted. It recommended
that the process towards the drafting of
an  African Convention against
Corruption be initiated with the assis-
tance of the ICJ and a monitoring system

be put in place in the form of an “obver-
patoire”. Fraudulent enrichment
of public officials will also be the sub-
ject of ICJ work in other regions of
the world, particularly in Asia.
Furthermore, in this endeavour the
ICJ will focus on corruption as it
affects the judiciary.

¢) the fight against impunity

Similarly, impunity corrupts the
willingness to abide by the law. The
response to international crimes is the
implementation of international justice, if
necessary, and as a last resort, by inter-
national courts. In this context the ICJ,
which has been lobbying for the estab-
lishment of the permanent International
Criminal Court during the last decade,
will now concentrate on promoting its
statute and assisting in its practical
implementation. The ICJ intends to
keep as a priority the elaboration and
promotion of international instruments
to combat impunity, in particular in the
case of enforced disappearances, as
well as providing redress for the victims
of human rights violations.

d) promotion and protection of the
independence of judges and lawyers

As for the independence of judges
and lawyers, it is precisely the global
economic actors who need an efficient,
fair and predictable law enforcement
system. The lack of an independent and
effective judiciary - including in the
form of a corrupt judiciary or a judicia-
ry lacking the necessary resources -
constitutes a serious disadvantage in

9  Cf The Review of the International Commission of Jurists, 55 (December 1995), pp. 219 - 227.
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global competition for developing coun-
tries as well as for countries undergoing
transiton to democracy. It also
deprives them of the possibility of pro-
tecting their citizens against violations
of national and international law by
global economic actors. Hence, the
Centre for the Independence of Judges
and Lawyers (CIJL) will remain an
important actor in promoting and pro-
tecting judicial independence well
beyond its 20th anniversary - which
was celebrated in 1998.

e) strengthening human rights protection
through the United Nations and regional
organisationds

When economic actors, Investors,
financial institutions, and providers and
recipients of information, as well as
organised crime, act and think globally,
the legal responses and the normative
framework can no longer be exclusively
national. The rule of law and human
rights are either protected everywhere
or nowhere. Legislation and implemen-
tation mechanisms have to become as
global as the phenomena they deal
with. ICJ efforts to strengthen the pro-
tection of human rights through the
UN become more critical than ever.
Reactions to globalisation stressing
regional, national, cultural, ethnic or
religious identities - which may consti-
tute opportunities as well as threats for
the respect of human rights - make it
more necessary than ever that the ICJ
continues to successfully strengthen
human rights protection through
regional organisations. Because it is
based in Geneva, which is the capital of
UN human rights activities, the 1CJ
has always made full use of the fora
provided by the UN system to promote
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and protect human rights. The ICJ
strives to strengthen already existing
mechanisms in this field and to promote
new ones.

The I1CJ is convinced that regional
mechanisms can be more aware of the
concerns of individuals and go further
in protecting them, and has demon-
strated this commitment in various
instances. For example, it has been
involved from the very beginning in the
establishment  of  the  African
Commission on Human and Peoples’
Rights, and will continue to work close-
ly with that mechanism, as well as those
at the European and Inter-American
levels.

P enouring the legal protection of buman
rights at the national level

Last, but by all means not least, it
should not be forgotten that even in a
globalised world what matters is not
that the rule of law be advocated “up
there” but that it be respected, known,
and discussed “down here”. To remain
relevant, the input for seeking solutions
in the global marketplace must come
from “down here”, including from people
who do not have access to food and
basic health care, let alone the Internet.
The rule of law has to be relevant to
them, otherwise there will be no rule of
law. The ICJ will, therefore, continue
its workshops to assist jurists and
human rights defenders in reinforcing
their domestic systems of administra-
tion of justice, its programmes aimed at
creating awareness of human rights
norms and providing legal services in
rural areas, various forms of technical
assistance to governments, its field mis-
sions, studies, trial observations, inter-
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ventions and press statements. It is also
only through combining what it learns
in its work “down here” with its specifi-
cally legal approach and expertise that
the ICJ can make its unique contribu-
tion to the global thinking on human
rights.

III New ICJ Programmes to Promote
and Protect Human Rights in a
Context of Globalisation

The ICJ is satisfied that its response
to the implications of globalisation on
the rule of law should not be restricted to
the organisation’s traditional activities.
The possibility of new conceptual and
normative responses must be explored,
through the following programmes:

Direct application of the rule of law to
global economic actors

a) the problem

According to traditional legal con-
cepts, law emanates from States,
including international law resulting
from inter-State behaviour. The rule of
law can, therefore, apply and be effec-
tive only in States or at the internation-
al level between States. Many
participants in current debates on glob-
alisation assume that the rule of law
and human rights can only be protect-
ed, strengthened and developed by
States and inter-State mechanisms,
through national and international regu-
lations. They believe, in particular, that
such regulations should be strength-
ened to equal the strength of global eco-
nomic actors. In the current reality -
and pending important normative and
institutional developments - this would
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mean, however, that some important
phenomena affecting people’s daily
lives would remain out of the scope of
the rule of law. It would also mean that
rapid globalisation of the international
economy renders certain aspects of the
rule of law largely irrelevant.

For this reason, the ICJ considers it
important to explore ways in which the
rule of law and human rights, or at least
the values they convey, can be directly
applied to and by transnational corpo-
rations. Indeed, global economic actors
stress that the rule of law and human
rights are part of their corporate cul-
ture. Such actors understand that they
need the rule of law to be commercially
successful. The objective of this pro-
gramme is to determine:

* whether such a direct application is
possible;

* which human rights and aspects of
the rule of law may thus be applied
directly and which of them necessar-
ily require State intervention;

* through which concepts and mecha-
nisms could such a direct applica-
tion function;

¢ whether/how existing standards
should be reformulated to apply
directly to global economic actors.

b) methodology

The ICJ will produce a paper which
identifies and explores the problems
that are to be discussed. The paper will be
presented to senior representatives of
transnational companies and adapted
accordingly. Subsequently, an interdis-
ciplinary workshop on this subject will be

convened Wthh should comprise
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human rights experts, representatives
of multinational corporations, and
interested NGOs and IGOs. Such a
workshop will also be a unique oppor-
tunity for lawyers in the international
business community and lawyers in the
human rights community to understand
each other’s concerns and language.

¢) identification of the buman rights
applicable to international economic actors

The workshop should first identify
which rights are relevant to economic
actors. s it appropriate to distinguish
between human rights which can be
applied by economic actors as they are

formulated in the Human Rights
Covenants, those which are irrelevant
to them!! and those which need refor-

mulating or a reconceptualisation to be
directly applied to private actors?

Is it approprlate to dls’clngulsh
between negative and positive obliga-
tions of corporations? For example, can
we distinguish between their obligation
not to interfere with the exercise of
human rights by individuals towards
the territorial State, on the one hand,
and their obligations as protectors of
human rights on the other hand? Can
only obligations to abstain from inter-
ference be directly applied to economic
actors, or also positive obligations to
protect and to provide? Can one apply
economic, social and cultural rights
other than workers’ rights to compa-
nies?

The workshop will likely find that
not all human rights are similarly rele-
vant to all international economic
actors. Their significance for an indi-
vidual company will depend on its freld of
activities, its strength on the world or
national market, and/or its political
influence in a given country.

d) identification of the legal concepts through
which human rights can be directly applied
to private actors

Once the applicable rights are
defined, the question will arise how
they can legally apply to private actors.
There are, of course, particular human
rights which have become part of cus-
tomary international law or are dealt
with in international treaties and oblige
private actors to comply with them.

However, most human rights will
require a special legal construction to
apply to private actors. Should States
conclude an international treaty that
defines the obhgatlons of transnational
corporations? Is it realistic to expect
States to conclude such a treaty?
Should this treaty define the obligations
of international economic actors related
to their investments? In which forum
could such a treaty be negotiated?
In the UN? The WTO? Would it be
possible and/or productive to conclude
an international convention between
States receiving investments, in which
those States undertake not to receive
mnvestments incompatible with their

10 Eg. the right to life, the prohibition of torture, the right to equal pay for equal work or the right

to protection of artistic production.

11 E. g. the right to a fair trial, the right to free elementary education, the right to a nationality or the

right to asylum.

12 E. 4. the right to freedom of movement, the right to found a family, the right to free choice of

employment and the right to social security.
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human rights obligations, or in which
such investments would be denied the
protection of international investment
protection procedures?

Another solution would be to apply
the identified human rights to private
actors through uniform or similar
national legislation. Could a model code
for such legislation be drafted within
the UN, WTO or the OECD? Or
should the ICJ make a proposal based
on existing human rights instruments

and legal thinking?

Another approach would consist of
revising the OECD Guidelines for
Multinational Enterprises, taking into
account that the OECD allows States,
transnational corporations and NGOs
to participate in such a revision process.
This would allow the incorporation into
the Guidelines of human rights that
are considered to be internationally
accepted standards for corporate con-
duct. The Guidelines would, however,
maintain their voluntary character.

Finally, one might consider transna-
tional corporations as being bound by
universally accepted customary human
rights codified in human rights treaties
because of their de facto situation as
emerging subjects of the emerging
transnational law.

e) enforcement of buman rights
against international economic actors

Once the workshop will have deter-
mined how human rights can apply
to international economic actors, the
question will arise how those obliga-
tions can be implemented. Is an explicit
human rights policy by every company
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useful or necessary? These policies
could potentially include an analysis of
the company’s activities and their
impact on human rights, as well as a
statement of the measures the corporation
takes to avoid or minimise negative
effects and to maximise positive effects.
Should such policies be made public?
Should human rights NGOs be
involved in their elaboration? Could
audit firms offer specific human rights
audits?

Who should verify whether a com-
pany complies with its human rights
policy? Is a self-verification by the
company sufficient if the company
agrees to publish the results of the self-
verification? Should a company's
human rights policy be required to
allow an independent audit firm to certi-
fy their compliance with their human
rights policy?

Which market mechanisms could be
envisaged to encourage the respect of
human rights by international economic
actors? How could the external costs of
human rights violations be inter-
nalised? Could and should international
trade and investment dispute settlement
mechanisms or national insurances or
guarantee mechanisms for trade or
Investment deny protection to transna-
tional corporations violating human
rights? Could States offer tax cuts and
lower social security contributions to
those corporations which respect eco-
nomic, social or cultural rights through
active measures (protecting and provid-
ing, not simply respecting such rights)?
Such tax cuts or other financial incen-
tives could correspond to part of what
the State saves m not having to take
those protection measures itself. Could
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one imagine a national or international
tax on the operations or benefits of
transnational corporations, depending
on their compliance with economic and
social rights, the revenue from which
would be used to finance national or
international programmes to respect
and protect economic and social rights?
Would such a tax be compatible with
the principle of non-discrimination in
the WTO agreements?

Could the non-compliance with
human rights by an international eco-
nomic actor be considered as unfair
competition under national and interna-
tional competition laws?

Which is the home state of a
transnational corporation? Is the home
state of a transnational corporation
internationally responsible for said
corporation’s violations of human
rights? Is national legislation relating
to the respect of human rights by
locally-based transnational corpora-
tions abroad violating principles on
jurisdiction under international law?
Would such legislative trade barriers be
outlawed by WTO law?

Would it be useful to ask States to
report on human rights compliance by
transnational corporations on their ter-
ritory? Could reports by both the
States of incorporation and of opera-
tion of transnational corporations
improve their dialogue and coopera-
tion?

Would it be possible and useful to
hold periodic meetings between all
States significantly affected by the
operations of every major transnational
corporation, representatives of that
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transnational corporation, NGOs and
affected trade unions?

Can codes of conduct which imple-
ment international human rights stan-
dards violate the WTO principle of
non-discrimination if governments are
directly or indirectly involved in their
implementation? What if they imple-
ment only some human rights? Or what
if they go beyond existing human rights
standards? Can social or ethical labels
permitted by the State be technical bar-
riers to trade? Would the result be the
same if they only implement interna-
tional human rights standards? What if
they go beyond such standards?

f) envisaged follow-up

The foregoing list of questions
shows the great variety of legal issues
which could be discussed in the
planned workshop. Its = published
results will therefore certainly advance
the debate on transnational corpora-
tions and human rights.

Based on the answers given to the
above mentioned questions, the follow-up
will consist of

* promoting the suggested concepts
and mechanisms ;

* promoting a focusing of regulations
in intergovernmental fora on those
aspects and rights found to be not
suitable for direct application; or

* participating in efforts to reformu-
late standards to make them directly
applicable to global economic
actors.

International Commission of Jurists
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Implication of privatisation and deregu-
lation policies for the Rule of Law

Either in the framework of structur-
al adjustment policies recommended by
international financial institutions or to
obtain (or retain) an advantage in glob-
al competition, several countries in both
the developing and developed world
have made efforts to decrease and
streamline regulations affecting the
business community and privatise for-
merly public enterprises and services.
Emphasis has been placed on a reduced
role for the State, greater reliance on
market forces and a rapid opening for
international competition.

Some point out that deregulation
often abolishes or weakens legislation
implementing and protecting economic,
social and cultural rights and that as
soon as an activity is privatised, it is no
longer subject to the comprehensive
principles of the rule of law and human
rights applicable to State behaviour.
Instead, 1t is only subject to the much
weaker principles applicable to private
activities. There is obviously State leg-
islation ensuring the indirect horizontal
application of human rights among pri-
vate actors which will apply, but it is
precisely such legislation which is often
streamlined in deregulation policies.

Others consider that it is only
through such privatisation policies that
greater freedom can be gained. They
believe that only such policies give peo-
ple the hope of a life where they can
actually enjoy economic, social and cul-
tural rights. In contrast, they argue, in an
environment of global competition
retaining a State-centred approach will
make the State less and less able to
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actually guarantee human rights and
fulfil its unique core functions. Indeed,
all agree that some activities cannot be
privatised. There is, however, disagree-
ment on where the right equilibrium
lies between freedom and rules.

The ICJ intends to initiate its con-
tribution to this debate with a mission
by a multidisciplinary team to an
African country and a country of the
former Soviet Union, both of which
have recently adopted privatisation and
deregulation policies. The aim is to
analyse the impact of such policies on
the rule of law to determine:

* which State activities were priva-
tised and what were the conse-
quences for the rule of law;

¢ what is the impact of the behaviour
of private actors - performing activi-
ties formerly implemented by the
State - on the effective enjoyment of
human rights by the subjects who
have become clients;

¢ which mechanisms and rules of pri-
vate law existed or were introduced to
ensure a horizontal application of
human rights on the private actors;

¢ which of the abolished regulations
could be considered as implement-
ing international obligations under
human rights treaties and what were
the real consequences of such aboli-
tion;

¢ which regulations were replaced by
which market mechanisms and what
were the real consequences of this
change;
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e which abolition of regulations
strengthened the rule of law and
allowed greater enjoyment of human
rights.

The ICJ will publish the results of
those missions and will, if necessary,
make recommendations to the authori-
ties concerned, the new private actors
involved, international financial institu-
tions and to donor States.

Based upon the results of the mis-
sions, the ICJ considers it necessary to
organise in the year 2000 an interdisci-
plinary workshop to discuss and deter-
mine:

¢ which State activities cannot be pri-
vatised from the point of view of the
rule of law;

® which regulations are necessary to
implement international obligations
under human rights treaties, which
can be replaced by market mecha-
nisms and which constitute obsta-

cles to the rule of law and the full
enjoyment of human rights;

* which aspects of the rule of law and of
human rights should continue to
apply to different categories of State
activities even when they are priva-
tised and what mechanisms and
rules of private law must exist or be
introduced to ensure such horizon-
tal direct effect.

The ICJ plans to confront some
experts of international financial insti-
tutions with the country studies
described below, elaborate a paper enu-
merating and exploring the problems to
be discussed, and then convene a work-
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shop on this subject which should com-
prise economists, lawyers, civil ser-
vants, representatives of the private
sector, trade wunions, international
financial institutions, and interested
NGOs and IGOs. The results of this
workshop will then be published.

According to the answers given to
the above mentioned questions, the fol-
low-up will consist of promoting, if pos-
sible in cooperation with international
financial institutions, the findings of the
workshop and the suggested concepts,
mechanisms and rules. The workshop
should, in particular, enable the ICJ to
provide governments and international
financial institutions with technical
assistance in this field.

Conclusion

Law has to serve human beings. For
this reason it must adapt to new reali-
ties - so long as it can influence such
realities in favour of human beings.
The present author believes that global-
isation is a reality which can and must
be influenced or regulated to the benefit
of human beings.

Globalisation is not unavoidable. It
is a choice made by our governments,
including those which were freely elect-
ed by their peoples. This choice has
been influenced by technological devel-
opments, but also by the hope that it
will benefit all human beings. Those
governments were pressured by finan-
cial and economic interest groups, but
they also had to acknowledge that the
old State-centred and protectionist sys-
tem had not succeeded to free large
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parts of humanity from misery, igno-
rance and Injustice.

Although the phenomenon is not
unavoidable, it may well have become
irreversible.® However, human rights
and the rule of law must transcend
globalisation and deal with its conse-
quences for the benefit of those affect-
ed. International human rights law -
reflecting the world - must become
more complex, flexible, multidimen-
sional and adaptable to the existence

of multifaceted realities. The rule of
law should, however, not give way to
relativism so far as defending values
is concerned. It should only revise
the ways and means with which it
defends those values. Through its dif-
ferent programmes, the ICJ is ready
to meet the challenge and contribute,
with its specific legal and genuinely
international approach, to identify
some of the new ways of promoting and
protecting human rights in the next
millennium.

13 On 17 and 18 September 1998 the UN General Assembly held a high-level dialogue on social and
economic impact of globalisation and interdependence and their policy implications. The UN
Secretary-General summed up the discussions in stating that there was no prospect of reversing
globalisation. The representative of Indonesia, on behalf of the Group of 77, called for urgent
steps to manage the force of globalisation in order to maximise its benefits and minimise its risks

(¢f. UN press releases GA/9437 to 9442).
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The Rights of the Defence in the Law

and Practice of the International Criminal Tribunals

Carlos Lopez-Hurtado*

Introduction

This article will review the law and
practice of the international criminal
tribunals with regard to the rights of
the defence. Defence rights are under-
stood as the set of rights the defendant
is supposed to enjoy while facing crimi-
nal proceedings and are aimed at ensur-
ing a fair trial to him or her. The law
and practice of the international crimi-
nal tribunals comprise the practice
of the two ad hoc criminal tribunals

for the former Yugoslavia (ICTY) and
for Rwanda (ICTR)!, as well as the
Statute of the future International
Criminal Court (ICC)? It will also con-
sider the draft statute for the ICC pre-
pared by the International Law
Commission (ILC)® for the considera-
tion of the UN General Assembly and
the Draft Statute prepared by the
Preparatory Committee for the consid-
eration of the Rome Diplomatic
Conference of Plenipotentiaries (Prep-
com)”.

#  Carlos Lépez-Hurtado, MLA,, is a Peruvian lawyer and sociologist. His areas of specialisation

are international trade and human rights, the International Criminal Court and the role of non-State
actors in human rights. An earlier version of this article was presented at the Seminar “Problems
of implementation of humanitarian law with special reference to the International Criminal
Tribunals” directed by Professor Georges Abi-Saab at the Graduate Institute of International
Studies, Geneva, during 1999. It benefited from the comments and the discussion in class. Mona
Rishmawi, Director of the ICJ Centre for the Independence of Judges and Lawyers, has also pro-
vided valuable suggestions that have enriched the general approach. All responsibility for the

content of this article remains with the author.

1 International Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since
1991. Created by UN Security Council Resolution 827 (1993), 3217th meeting, 25 May, 1993, and
International Criminal Tribunal for the Prosecution of Persons responsible of Genocide and
Other serious Violations of International Humanitarian Law Committed in the Territory of

Rwanda during 1994. UN Security Council Resolution 955 (1994), 3463rd meeting, 8

November 1994.

2 Rome Statute of the International Criminal Court. Adopted at Rome by the UN Diplomatic
Conference of Plenipotentiaries on the Establishment of an International Criminal Court on 17 July

1998. Doc. A/CONF.183/9.

3 Draft Statute of an International Criminal Court, report of the International Law Commission on
the work of its forty-sixth session (1994), General Assembly Official Records, Suppl. N° 10

(A/49/10).

4 Draft Statute for the International Criminal Court. Report of the Preparatory Committee on the

Establishment of an International Criminal Court. UN Diplomatic
Establishment of an International Criminal Court. Doc.

Plenipotentiaries on the

A/CONF.183/2/Add.1 14 April 1998.
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As the subject is very general and
comprehensive this article will limit
itself to providing an overview and to
discussing the law and practice of the
international tribunals with respect to
certain rights. These rights include, the
right to provisional release pending
trial, the right to examine or have wit-
nesses examined and the right to
choose legal counsel or have one
assigned by the court when indigent.

These subjects will be discussed in
the following manner. Firstly, a descrip-
tion of the law and practice of the inter-
national human rights judicial bodies
will be provided to have an idea of the
right under discussion as it stands in
the international human rights instru-
ments. Then, a review of the law and
practice with regard to these rights in
the Statutes and decisions of the inter-
national tribunals will be made.
Thirdly, an overview of the way the
issue is tackled in the Statute of the
ICC, and of the ongoing elaboration of
the rules of procedure and evidence of

the ICC, will be made.

Before starting the analysis, some
general considerations are important in
order to locate the debate at the appro-
priate level and avoid a mechanical and
uncritical assessment of the law and
practice of the international criminal
tribunals.

The first consideration stems from
decisions of the international tribunals
and the work of some scholars®. It con-
cerns the relation between the mandate of
the international tribunals and the lim-
ited means they have to discharge their
duties. The ICTY and ICTR are the
first truly international criminal tri-
bunals ever set up to try international
crimes as defined 1n international crimi-
nal law®. However, their effectiveness
cannot be compared with domestic
criminal courts, especially in that the
international tribunals do not have the
powers and auxiliary means that
national criminal courts normally have.
This condition will be very important in
the restrictive or wide interpretations
the tribunal will make with regard to
certain rights of the accused.

A second consideration relates to
the law-making role of the international
criminal tribunals. Their work consti-
tutes a pioneering effort for ascertain-
ing the content of international criminal
law, and for creating and adapting sub-
stantive and procedural rules in
response to the needs of international
justice. The debate about the respect
for certain rights of the defence has to
be understood as part of the process of
production and interpretation of law at
the international level and at the junc-
tion of humanitarian law and human
rights law. In this context, the crucial
point will be the weight that is assigned
to the caselaw and interpretations given

5  See below decisions on protective measures for witnesses in the Tadic case, and the decision on
provisional measures in the Delalic case, among others. See also Abi-Saab, Georges “Droits de
I'homme et jurisdictions pénales internationales. Convergences et tensions” In: Melanges Nicolas

Valticos at 245-253.

6 As will be explained below, the trials that took place in the aftermath of the Second World War
are not ncluded in this category as they took place before the concept of due process was adequately

elaborated at the international level.
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by other international bodies and
courts in the field of human rights, and
the discretion that the judges should be
granted.7

The third and final consideration is
the nature of the international tribunals
as amalgam of different legal traditions,
especially of common law and civil law.
The statutes and practice of the interna-
tional tribunals constitute themselves a
creative exercise that will not always
follow rules and principles of one or
another system but will try to find its
own way. This will lead to inevitable
tensions on many occasions.

Having stated these general consid-
erations, the following paper will pre-
sent a general overview of the rights of
the defence as incorporated in the
statutes of the ICTY, ICTR and the
new ICC. The second, third and fourth
parts of this article will focus on the
debate about the international tri-
bunals’ practice with regard to some
rights of the defence. This practice, it is
argued, represents, to some extent, a
departure from internationally recog-
nised human rights standards that, nev-
ertheless may constitute a step forward in
the efforts to find appropriate norms
applicable in the new tasks the tri-
bunals are carrying out.

I An Overview of the Rights
of the Defence in the Statutes
and Practice of the International
Criminal Tribunals

The right of the accused to a due
process of law involves a set of rights
that will guarantee a fair process in the
judicial determination of his or her
criminal responsibility. It covers the
whole process, since the initial affecta-
tion of the personal liberty for the pur-
pose of criminal prosecution until the
final determination, in appeal or other-
wise, of guilt or innocence.® As such it
encompasses a group of rights and pro-
cedural guarantees which cannot be
covered in this article given the limited
space provided and its objective.
However, a brief account of treaties
and other international law instruments
relating to the rights contained in the

concept of due process of law is necessary

to have an idea of their widespread
recognition.

The rights of the defence to a due
process of law and a fair trial have been
recognised in Articles 9 and 14 of the
International Covenant on Civil and
Political Rights (ICCPR), which pro-
tect persons from arbitrary arrest and
guarantee the right to a fair trial.
Likewise, Articles 5, 6, and 7 of the

European  Convention  for  the

7 Inthe Veldsquez Rodriguez case, the Inter-American Court of Human Rights pointed out that “the
international protection of human rights should not be confused with the criminal justice”, reco-
gnising in this way the different approach of the international mechanisms for the protection of
human rights and the work of criminal courts. Veldsquez Rodriguez case, sentence of 29 July 1988,

paragraph 134.

8 For an analysis of the due process of law in the International covenant of civil and Political
Rights, see Noor Muhammad, Haji “Due process of law for persons accused of crime” In:
Henkin, Louis (Ed.) The International Bill of Rights. The Covenant on Civil and Political Rights.
Columbia University Press, New York. 1981 at 138.

N
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Protection of Human Rights and
Fundamental Freedoms (ECHR) and
Articles 7, 8, 9, and 10 of the American
Convention of Human Rights (ACHR)
provide for the protection of such
rights.

The rights related to due process of
law are not absent from the main
instruments of international humanitar-
ian law either. Chapter I1I of the Third
Geneva Convention of 1949, Relative
to the Treatment of Prisoners of War
(Articles 99-108), as well as Articles
64-76  of the Fourth Geneva
Convention Relative to the Protection
of Civilians in Times of War, provide
for certain guarantees of due process
of law to be observed when prisoners
of war are tried by the detaining power.
Additionally, Article 129 of the Third
Geneva Convention as well as Article
146 of the Fourth Geneva Convention
accord the right to an impartial and
fair trial for those accused of grave
breaches of the  Conventions.
Furthermore, Article 3 common to the
four 1949 Geneva Conventions, apphca—
ble to armed conflicts of non-interna-
tional character, prohibits the passing
of sentences and the carrying out of
executions without previous judgment
by a regularly constituted court and
without all judicial guarantees generally
recognised. Article 6 of the 1977
Additional Protocol I, which is also
applicable to armed conflicts of non-
international character, spells out these
judicial guarantees in a way consistent

with Article 14 of the ICCPR.

Many of the guarantees of due
process of law have been developed or
clarified to a greater extent through the
practice of the treaty-bodies mandated
to monitor State compliance with
human rights treaties. The adoption of
non-binding declarations and resolu-
tions by the UN General Assembly
and Commission on Human Rights,
amongst others, have further developed
some aspects of these rights. Among
these non-binding instruments, the
Universal Declaration of Human
Rights stands out for its universal
acceptance. The UN Basic Principles
on the Independence of the Judiciary
and the UN Standard Minimum Rules
for the Treatment of Prisoners are also
of exceptional importance in providing
the rights of a due process to certain
vulnerable groups or from the point of
view of the administration of justice’.

The International Military
Tribunals of Nuremberg and the Far
East operated in a framework marked
by the absence of internationally-recog-
nised standards of due process of law.
Their Statutes did not provide all safe-
guards and guarantees of a due process of
law to the accused. The few rights
accorded to the accused in Article 16
of the Charter of the Nuremberg
Tribunal did not provide the guarantees
nor were they fully respected during
the trials. It was reported that “evi-
dence by declaration under oath (affi-
davit), which does not permit
cross-examination and is generally
inadmissible under common law, was

9 The Administration of Justice and the Human Rights of Detainces. The Right to a Fair Trial: Current reco-
gndtion and measures necessary for ds strengthening. Final Report prepared by Mr. Stanislay Chernichenko and

Mr.

William Treat. Sub-Commission on Prevention of Discrimination and Protection of

Minorities. UN doc. E/CN.4/Sub.2/1994/24 3 June 1994 at 13-17.
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widely used”10. Counsel for the accused
had hmited access to the information in
possession of the prosecution. The
German defence counsel, who were not
trained in cross-examination, faced diffi-
culties in a largely adversarial system.
In addition, one accused was tried in
abosentia (Article 12 of the Nuremberg
Charter permitted trials in absentia),
and those convicted were denied the
right to appeal'l. The little respect for
procedural guarantees during these trials
were reportedly justified by the need
that those responsible for the atrocities
during the Second World War should

not go unpunished.

In contrast, the Statutes of the two
ad boc tribunals contain provisions that
recognise the rights of the accused as
stated in the major international human
rights instruments (Article 20 of the
ICTY Statute and 19 of the ICTR). In his
report, the UN Secretary-General com-
menting on the relevant provisions stat-
ed that “[I]t is axlomatic that the
International Tribunal must fully
respect internationally recognised stan-
dards regarding the rights of the
accused at all stages of its proceed-
ings”!?. However, the statutes of both
ad boc tribunals contain some provisions
that were interpreted as qualifying certain
rights of the accused, as will be seen
below.

The ILC 1994 draft statute for the
ICC recognised the rights of the
defence although in an incomplete man-
ner.'® Some human rights organisations
suggested that the final ICC statute
should state clearly the applicable
human rights law in the preamble or
in the introductory articles™. However,
this suggestion was not taken up by
the 1998 Prep-com draft nor in the
ICC Statute, although many references,
to the need not to prejudice or to be
consistent with the rights of the
accused, were included in various
provisions.

The ICC Statute develops, in a very
detailed manner, the accused rights of
due process in several provisions. Some
of them are related to the rights of
the accused (Article 67); others to the
rights during investigation (Article 55),
or the issuing of an arrest warrant
against a suspected person (Article 58);
others are related to the protection of
victims and witnesses (Article 68), and
the admission of evidence (Article 69).
This set of rules guarantee, to an
unprecedented extent, the rights of the
accused to due process.

Some remarks can be made as a
general assessment of this overview. It
can be said that, in general, the statutes

of the ad hoc tribunals and the ICC
Statute reflect the internationally

10 La Rosa, Anne-Marie “A tremendous challenge for the International Criminal Tribunals: recon-
ciling the requirements of international humanitarian law with those of fair trial” In: International

Review of the Red Cross Nov-Dec. 1997 No. 321 at 636.
11 The International Criminal Court: Making the Right Choices. Amnesty International. July 1997 at 42.
12 Report of the Secretary-General pursuant to paragraph 2 of Security Council Resolution 808

(1993) at 106.

13 See for some criticism from the point of view of human rights organisations: Amnesty

International. Op. Cit. in note 11.
14 7bid. at 43.
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recognised standards of the rights of
the accused before international crimi-
nal courts, and so recognise the rights
and guarantees for the accused to have
a fair trial. However, in practice the
judges have also to consider the rights
and interests of other persons involved
in the process as well as to the practical
limits of conducting justice at the inter-
national level. The respect for the rights
of the accused is neither the only preoc-
cupation nor the only priority of the
international criminal justice system.
This is especially so in the practice of
the ad hoc tribunals where the need to
protect victims and witnesses was
included many times in the same provi-
slons guaranteeing the rights of the
accused.

If it 1s true that the statutes of the ad
boc international tribunals contain most of
the rights of the accused, it is also true
that these statutes provided more guar-
antees to the accused in respect to some
parts of the process generally neglected
in  the international human rights
instruments. Article 18 of the ICTY
statute and its equivalent in the ICTR
statute, for instance, grant the accused
certain rights during investigation and
the preparation of the indictment. It is
worth noting that international instru-
ments, such as the ICCPR, do not con-
tain similar guarantees during the
pre-trial stage. Most of the guarantees

in this respect were developed by
extensive interpretation of the right to a
fair trial in Article 14 of the ICCPR",
In this area, the set of rights and guar-
antees provided by the recently adopt-
ed ICC statute are by far the most
comprehensive ever provided for the
accused under any international crimi-
nal justice system.

The following sections will describe
and analyse, within the context defined
above, three defence rights which have
been the subject of heated debate due
to the way in which they were inter-
preted or implemented by the two ad boc
international tribunals.

II. The Right to Provisional Release
Pending Trial

The concept of the right to provi-
sional release pending trial stems from
the text of the following instruments as
well as from the practice of internation-
al judicial or quasi-judicial bodies
established to monitor the practice of
States that are party to them. Among
those instruments are the ICCPR
(Article 9(3)), ECHR (Article 5(1)).
The UN General Assembly’s Body of
Principles for the Protection of All
Persons under Any Form of Detention or
Imprisonment!6 (UN Principles on

15 Grote, Rainer “Protection of Individuals in the Pre-trial Procedure” In: Weissbrodt, David &
Rudiger Wolfrum (Eds.) Tke Right to a Fair Trial. Springer,-Verlag, Germany 1997. at 700.

16 Adopted by the General Assembly resolution 43/173 of 9 December 1988. Reproduced in Human
Rights: A compilation of International Instruments Vol. 1 United Nations ST/HR/rev.5 (vol.1). See also
1929 Geneva Convention relative to the Treatment of Prisoners of War, which establishes that pre-
trial detention of prisoners of war should be as short as possible (Article 47(2)); and Third
Geneva Convention of 1949 relative to the Treatment of Prisoners of War, restricting pre-trial deten-
tion only to cases where the same measure would be applicable to an accused member of the
armed forces of the detaining power or is essential for reasons of national security (Article
103(1)). Humanitarian law then only accepts pre-trial detention not as a rule but a measure

restricted to certain circumstances.
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Detention), provides in its Article 38 as
a general rule that “A person detained
on a criminal charge shall be entitled to
trial within a reasonable time or to
release pending trial”.

The statutes of the two ad hoc tri-
bunals do not contain provisions equiv-
alent to Article 9(3) of the ICCPR
which states that “ ...[i]t shall not be
the general rule that persons awaiting
trial shall be detained in custody...”, or
other similar rules in the above men-
tioned  international  instruments.
Article 19 of the ICTY statute and
Article 18 of the ICTR statute grant the
judge the power to order the arrest of a
person the indictment of whom has
been confirmed, but is silent on the
right of such a person to apply for pro-
visional release pending trial. The
detention of persons for investigatory
or other purposes is not contemplated
in the statutes of the ad hoc tribunals
since the judges can only order the
arrest of a person once he/she has been
ndicted.

The ICTY Rules of Procedure and
Evidence (the Rules) provide in Rule
65(B) that “release may be ordered by a
Trial Chamber only in exceptional cir-
cumstances, after hearing the host
country and only if it is satisfied that
the accused will appear for trial and, if
released, will not pose a danger to any
victim, witness or other person.”

The motion for provisional release
filed by the accused Zejnil Delalic and

the later decision on it may illustrate

——-—!1

how the ICTY has interpreted in practice
these rules. This case is elaborated further

below.

The decision on the motion for provi-
sional release filed by the accused Zejnil
Delalic and later decisions

On 25 September 1996, the Trial
Chamber of the ICTY issued its deci-
sion on a motion for provisional release
pending trial for the accused Delalic.'”
This decision set out a series of guide-
lines that were to be followed in subse-
quent decisions on the same matter. As
the provisions in Rule 65 of the ICTY
are clear the issue did not raise much
debate amongst the judges and was
adopted unanimously.

The Trial Chamber, in accordance
with Rule 65(B), set out four criteria to
be met before ordering the provisional
release of the accused; three of them are
substantial and one is procedural (the
hearing of the host country). The Trial
Chamber considered these conditions
as “conjunctive in nature” and deter-
mined that “the burden of proof rests
on the defence.”

The Trial Chamber recognised that
international standards view pre-trial
detention, in general, as the exception
rather than the rule. However, it main-
tained that shifting the burden to the
accused to demonstrate that exceptional
circumstances exist is justified by “the
extreme gravity of the offences with
which persons accused before the

17 Prosecutor v. Delalic, Mucic, Delic and Landzo. Decision on Motion for Provisional Release filed by the
Accused Zeynil Delalic. 25 September 1996 Case IT-96-21.

18 714id. at 1.
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International Tribunal are charged and
the unique circumstances under which
the International Tribunal operates.”?
The International Tribunal has neither
a police force nor control over the terri-
tory in which the accused would reside if
released, nor does it have any practical
means to bring him back to court
should he decide to abscond from jus-
tice. If such circumstances occur, the
International Tribunal would see the
fulfilment of its mandate to facilitate
and strengthen peace in the former
Yugoslavia, as delayed at least.

The Trial Chamber first considered
the factors that may constitute excep-
tional circumstances. These are: the
existence of reasonable suspicion that
the accused has committed the crime or
crimes he is charged with, his alleged
role in the said crimes and the length of
his detention.?’ In determining the
meaning and extent of “reasonable sus-
picion” the Trial Chamber relied on the
jurisprudence of the European Court of
Human Rights (European Court). In
this line, the Trial Chamber pointed out
that the European Court deems deten-
tion, on the basis of reasonable suspi-
cion, lawful. In the Court’s opinion,
“reasonable suspicion presupposes the
existence of facts or information which
would satisfy an objective observer that
the person concerned may have com-
mitted the offence.?!” " The Trial
Chamber found that this definition is
substantially similar to that used by the

19 7bd. at 19
20 Ibid. at 21

B

ICTY in Sub-rule 47(A) and in
Prosecutor v. Ivica Rajic, Review of the indict-
ment Judge Sidhwa, 29 August 1995.%

Following the European Court’s
jurisprudence the Trial Chamber stat-
ed: “the reasonableness of a suspicion
justifying arrest cannot always be
judged according to the same standards
as are applied in dealing with conven-
tional crimes.” However, it also
recalled that although interpretations
given by other judicial bodies are rele-
vant, “the International Tribunal must
interpret its Rules ‘within its own
unique legal framework.”

The Trial Chamber, relying again on
the European Court’s jurisprudence,
considered that the existence of reason-
able suspicion at the time of the arrest is
not enough to maintain an accused per-
son In detention. Quoting Stogmiiller v.
Auostria, the Trial Chamber said, “the
persistence of such [reasonable] suspi-
cions is a condition dine qua non for the
validity of the continued detention of
the person concerned...”. The Trial
Chamber thus purported to make a
review of the existence of those facts
taking into account the new elements
and challenging evidence provided by
the accused.

The Trial Chamber considered the
provision of new evidence on the exis-
tence of exceptional circumstances by

21 Ihid. at 22 quoting Fox, Campbell and Hartley v. U.K. 182 E. Court H.R. Series A at 16, 1990.

22 Ibid. 23.
23 Ibid. 22.
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the accused as necessary. Recalling the
decision of the Trial Chamber I denying
the provisional release of the accused
Blaskic for failure to provide new evi-
dence to challenge that provided by the
prosecutor at the time the arrest was
ordered the Trial Chamber pointed out
that, in the case at issue, Delalic, unlike
Blaskic, had provided new evidence, but
it remained to be seen whether or not
it was sufficient to demonstrate the
absence of reasonable suspicion.2! After
a detailed analysis, the Trial Chamber
concluded that the defence had failed to

prove its case and rejected the motion.

In an interesting article Anne-Marie
La Rosa considers that the contradic-
tion between the international human
rights standards that provide for the
right to release pending trial and the
provisions of the ICTY Statute and
Rules in that regard, is only apparent
since the requirement of “reasonable
suspicion” for the detention to be lawful
under the international human rights
instruments 1s equivalent to the exis-
tence of “evidence reasonably to main-
tain that a suspect has committed a
crime under the jurisdiction of the
Court”, which is a requirement for a
judge of the Tribunal to confirm the
indictment®®. Only then, can the judge
issue an order of arrest. In this way La
Rosa finds that the practice of the
ICTY is consistent with that of other
judicial bodies, such as the European
Court of Human Rights. Curiously,
under La Rosa’s reasoning the accused
may be able to challenge his detention
only when there is enough ground to

24 Jhid. 28.

challenge the indictment at the same
time. La Rosa herself recognises that

the

.. consequence of the restrictive
interpretation of the Chambers is
that provisional release can be
ordered only in cases where the
accused may also seek rejection
of the indictment, on the grounds
that it does not meet or no longer

meets the conditions which
authorised its conﬁrmatlon by a
judge of the Tribunal 2

It can be asked why should an
accused person seek provisional release
if he can effectively challenge the
indictment and can, therefore, be defi-
nitely released without charges? The
Statute of the ICTY does not allow pre-
ventive detention of persons under sus-
picion or for investigation, meaning
that only those accused persons whose
indictment has been confirmed can be
arrested. Therefore, if the indictment is
not confirmed or is challenged success-
fully, the person shall be released imme-
diately. In this context and according to
La Rosa’s reasoning the accused could
challenge his detention only when he
can also challenge the indictment.

The general rule seems to be the
holding of the accused in detention
until the trial, and only upon exception-
al circumstances — that requires new
evidence similar to that necessary to
challenge the indictment - can the
accused be released pending trial.

25 La Rosa, Anne-Marie Op. Cit. note 10 at 644-646.

26 1bid. at 648.
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Under the doctrine and practice of
the international human rights monitor-
ing bodies the right to provisional
release applies during the whole period
from the detention of the person, for
whatever reason, to the commencement
of trial”’. Even during trial it may not
be necessary to hold the accused in
detention, having due regard to the
gravity of the alleged crime. In domes-
tic courts, the accused is normally
denied provisional release for crimes of
exceptional gravity. However, what 1s
the exception in domestic criminal jus-
tice is the rule for the ICTY. The practice
of the Tribunal has been consistent in
denying provisional release to all who

ave requested it, granting it only in
cases where the accused is affected by a
terminal sickness or his health 1s
severely undermined.?®

In the law and practice of the ad hoc
tribunals the arrest of a person requires
the previous confirmation of the indict-
ment by a pre-trial judge. It is therefore
more difficult to obtain and provide an
additional guarantee that the elements
that justify the arrest exist. At the same
time, once the person 1s arrested, his
release, even on a provisional basis, is
possible only under exceptional circum-

stances. The ad hoc tribunals, the ICTY

in particular, seem to apply different

standards from those internationally
recognised for the arrest and release of
the accused before the commencement
of trial. The reasons for this departure
are to be found in the nature of the
international environment in which
these tribunals operate and the crimes
that they have to deal with.

The ILC draft statute and the path
towards the Rome Statute of the ICC

The problems described above aris-
ing from the statutes and rules, as well
as from the practice of the ad hoc
tribunals were not addressed by the
ILC 1994 draft as they arose after
the ILC produced its draft statute for
the ICC. The ILC draft and the Statute
of the ICC, unlike the statutes of the
ad hoc tribunals, do provide for preventive
detention without the person being
formally indicted. Article 29(2) of the
ILC draft provided that “a person
arrested may apply to the Presidency
for release pending trial.” In its com-
ments on this provision the ILC did not
consider it necessary to depart from the
practice of the international human
rights  instruments and  bodies.
However, considering that the charges
are very serious, it recognised that “it

27 In this regard see Noor Muhammad, Hajid, Op. Cit. note 8 at 141- 144, and Grote, Rainer, Op. Cit.

in note 15 at 704-708.

28 The Trial Chamber has not only denied provisional release to all accused in the Celebici camp
trial, but also to those voluntarily surrendered to the Tribunal such as Blaskic (April 24, 1996) in
whose case it stated “it may order provisional release only in very rare cases in which the condi-
tion of the accused, notably the accused’s state of health, is not compatible with any form of
detention”. Consequently, the Tribunal denied release to Kovacevic, January 16, 1998; Kupreskic, May
15, 1998; Radic, July 8, 1998; among others. See Sean Murphy “Progress and jurisprudence of the
International Criminal Tribunal for the Former Yugoslavia” American Journal of International Law
vol. 23, 1999 at 77-78 for a general account of this practice.

97

International Commission of Jurists




rf

will be usually necessary to detain an
accused who is not already In secure
custody in a State.”” The language
used by the ILC is thus quite different
from that of the ad hoc tribunals: the
rule is provisional release pending
trial although, considering the nature of
the crimes and the circumstances, it
might well be the case that in general
the accused will be held m detention.

The 1998 Prep-com draft and the
Rome ICC Statute both contain elabo-
rate provisions on the right of the
accused to provisional release pending
trial, in contrast to the Statutes and
Rules of the Ad Hoc Tribunals and
the ILC draft itself. The relevant provi-
sions of the Prep-com draft Statute of
the ICC are Articles 58, 59 and 60.
Article 58 of the ICC Statute establishes
the conditions for issuing an arrest
warrant or summons to appear by the
pre-trial chamber. Paragraph 1 pro-
vides for an arrest order to be issued
only if the pre-trial chamber is satisfied
that there are reasonable grounds to
believe that the person has committed a
crime within the jurisdiction of the
court, and it appears that the arrest of
the person is necessary. It also provided
that the order should be issued upon a
prosecutor’s application, the latter bear-
ing the burden of providing sufficient
evidence to support his request.
Moreover, detention may not be
ordered if it appears that a summons
will suffice. In this regard, the provi-
sions in the Statute of the 1CC do not
differ substantially from those in the
Prep-com draft.

In relation to arrest proceedings in
the custodial State, paragraph 3 of
Article 59 of the Statute establishes the
right of the person arrested “to apply to
the competent authority in the custodial
State for interim release pending sur-
render”. Paragraph 4 requires these
authorities to assess whether, in the
light of the gravity of the alleged
crimes, there exist urgent and excep-
tional circumstances to justify interim
release.

The same right is accorded to per-
sons under arrest, in Article 60, upon
their surrender to the court. Paragraph 1
establishes the duty of the pre-trial
chamber to inform the accused of
his rights “including the right to apply
for interim release pending trial.”
Paragraph 2 re-states the general rule
and requires the pre-trial chamber to
examine whether the two conditions set
forth in Article 58 for issuing the arrest
warrant are still met before taking a
decision on the request. The first condi-
tion relates to the existence of reason-
able grounds to believe that the person
has committed a crime within the juris-
diction of the Court. The second relates
to the necessity to arrest the person to
ensure that he or she will appear at
trial, or to prevent him or her from
obstructing or endangering the investi-
gation or the court proceedings as well as
from continuing to commit the crime. A
sound Interpretation of these provisions
will assert that if either of these two
conditions fail, the court shall release
the detained person. If the two condi-
tions are met, however, the court shall
reject the application for release pend-
ing trial.

29 Draft Statute of an International Criminal Court, Op. Cit. in note 3, comments on Article 29.
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The provisions of the ICC Statute
appear to provide a better protection of
the right of the accused to release pend-
ing trial than that provided by the
Statute, Rules and practice of the
ICTY. The Rome Statute also reverses
the attempt, in the Prep-com draft, to
re-introduce detention as a rule in
Article 60(2) of the draft. After providing
for the right of the accused to apply for
provisional release, this provision went
on to state that, the person shall be
detained unless the pre-trial chamber is
satisfied that the person, if released will
comply with the two conditions listed
above. This provision clearly estab-
lished release pending trial as an excep-
tion to the general rule of detention.

It is worth noting that the Statute of
the ICC is silent on the issue of the
accused’s release during the trial. It
should be understood nevertheless that
such a possibility exists, subject to the
conditions of Article 58. Rule 75 of the
Draft Rules of Procedure and Evidence
submitted by Australia®® provides for
the Trial Chamber to review the order
of the Pre-Trial Chamber relating to the
release or detention of the accused per-
son. It also provides for a periodic
review of its order and at any time on
the request of the prosecutor or the
accused person. This Rule would make
possible for the accused to apply for
release even during trial.

A general assessment of the provi-
sions and practice of the International
Criminal Tribunals with regard to the
right to release pending trial, needs to
balance the interest of the arrested person

for his provisional release with the
interest of the international community to
effectively impart justice. This balance
has been carried out in a different way by
the law and practice of the ICTY on
one hand and the Statute of the ICC on
the other hand. While the former makes
both the arrest of the accused and his
release pending trial more difficult, the
latter follows the international stan-
dards on the subject, allowing the arrest
before the confirmation of the indict-
ment. It seems that the constraints of
the international environment and the
limited powers and resources of the ad
hoc tribunals have outweighed other
considerations. This environment 1is
marked by the absence of an interna-
tional police and direct jurisdiction over
the territory where the accused would
reside if released. The power of the tri-
bunals to seize the accused is mediated by
the willingness of the State in which the
accused resides to cooperate with the
international tribunal.

The right of the accused to release
pending trial is based on the prejudice
he may suffer from being deprived of
his liberty (with social and economic
consequences) while his guilt has not
yet been established. On the other side,
the interest of justice is to ensure the
effective appearance of the accused at
the trial. These interests need to be bal-
anced in the light of the circumstances
and context in which the tribunals
carry out their functions: where no or
few guarantees exist to ensure that the
accused will be present at the trial if
released, it will be necessary, in most
cases, to hold the suspect or accused in
detention prior to and during the trial.

30 Draft Rules of Procedure and Evidence of the International Criminal Court. Proposal submitted by
Australia. New York 16-26 January 1999. PCNICC/1999/DP.1.
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However, this has to be decided with
due consideration to the circumstances
of the case and without prejudice to the
right to seek provisional release as a
general rule. While the provisions of
the ICC Statute guarantee this right it
is not clear whether the international
environment where it is going to oper-
ate will allow a different practice of the
ICC with regard to the right of the
accused to release without affecting its
ability to effectively impart justice.

III. The Right to Examine

or to Have Witnesses Examined

The right to examine or to have wit-
nesses examined is an important part of
the right to a fair trial and an element
that guarantees the equality of arms for
both parties in the process. Article
14(3) of the ICCPR recognises the
right of the accused “to examine, or
have examined, the witnesses against
him and to obtain the attendance and
examination of witnesses on his behalf
under the same conditions as witnesses
against him.” The same provision can

be found in Article 6(3)(d) of the

European Convention.

Article 21 of the ICTY Statute and
Article 20 of the ICTR Statute repro-
duce the accused’s right to examine or
have examined witnesses as it stands in
the ICCPR and ECHR. The practice of
the ICTY, however, has departed, to
some extent, from that of the monitor-
ing bodies and international human

rights courts. In effect, in the 7adic case
analysed below, the tribunal permitted
the use of anonymous testimony of a
witness as valid evidence.

The decision granting anonymity to
prosecutor’s witnesses in the Tadic case

On 10 August 1995, the Trial
Chamber of the ICTY issued a decision
granting a series of protective measures
requested by the prosecutor, among
them the withholding of the identities
of four Witnesses from the accused and
his counsel.”! A majority endorsed the
decision with judge Stephen dissenting
in the crucial point of grantlng full
anonymity to the prosecutor’s witness-
es. The majority’s decision was based
on Articles 20 and 22 of the Statute of
the ICTY and on Rules 69, 75, 79 and
89 of its Rules of Procedures. Below is a
brief account of this decision.

In considering the prosecutor’s
request for protective measures, the
Trial Chamber first considered whether
in the interpretation and application of
its Statute and Rules, the Tribunal is
bound by the jurisprudence and inter-
pretation of Article 14 of the ICCPR
and Article 6 of the ECHR, and by the
opinions of the Human Rights
Committee and the Furopean Court of
Human Rights respectively. After stat-
ing some characteristics of its «unique-
ness», amongst them the fact that it is
the first international criminal tribunal
ever in function, its constitution as an
original amalgam of common and civil
law traditions and its particular context

31 Prosecutor v. Dusko Tadic Decision on the Prosecutor's motion requesting protective measures for victims and

witneases. 10 August 1995 Case IT-94-1.
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and concerns; the trial chamber con-

cluded:

As such, the interpretation given
by other judicial bodies to Article
14 of the ICCPR and Article 6 of
the ECHR is only of limited rele-
vance in applying the provisions
of the Statute and Rules of the
International Tribunal, as these
bodies interpret their provisions
in the context of their legal
framework, which do not contain
the same considerations®”.

The Trial Chamber added that
amongst the elements of the legal
framework in which the provisions of
Article 21 of the Statute must be inter-
preted and applied are the specific
“object and  purpose” of the
International Tribunal and the unique
characteristics of the Statute that pro-
vides for the affirmative obligation to
protect victims and  witnesses.
Additionally, the majority’s decision
established a difference between ordi-
nary criminal courts to which the provi-
sions in the ICCPR and ECHR apply
and the ICTY itself that is a sort of spe-
cial tribunal that is, in certain respects,
“comparable to a military tribunal,
which often has limited rights of due
process_and more lenient rules of evi-
dence.”® The Trial Chamber then con-
cluded that “while the jurisprudence of
other international judicial bodies is rel-
evant when examining the meaning of
concepts such as ‘fair trial’, whether or
not the proper balance is met depends

32 16id. at 27.
33 Ibid. at 26.

34 Ibid. at 28.

35 1bi0. at 30.

36 1bid. at 50-52.

96

on the context of the legal system in
which  the concepts are being
applied.”®

The Trial Chamber then went on to
consider first the issue of confidentiali-
ty. After considering the relevant provi-
sions in its own Statute and Rules as
well as the practice of other interna-
tional and national judicial bodies, the
Trial Chamber granted by a unanimous
vote the measures requested by the
prosecutor, namely the non-disclosure
of the identities of six witnesses to the
public and the press. Additionally, also
by unanimous decision, the Trial
Chamber granted protection of the pri-
vacy of four of the six witnesses and
safeguards against re-experiencing
their trauma by permitting them to give
testimony without a direct confronta-
tion with the accused.®® In every
instance, the court emphasised that it
was performing an exercise of keeping
the balance between the rights of the
accused to a public and fair trial and
the protection of victims and witnesses.

The decision about confidentiality
could be achieved by unanimity
because it comported an issue about
which little ambiguity, if any, exists in
the statute and rules, as well as in the
practice of other international judicial
bodies. This was not the case with
regard to the issue of anonymity sought
by the prosecutor in respect to four wit-
nesses. Judge Stephen attached a dis-
sent to the decision.
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After a lengthy and careful consid-
eration of norms and practice a majority
of the Trial Chamber concluded that
the granting of anonymity did not vio-
late the rights of the accused to a fair
trial in general and to examine or have
examined witnesses against him in par-
ticular. In effect, after underlining once
again the soundness of a balancing
practice between two public interests
(paragraphs 55-57), and finding that
such balance is required in Article 20 of
its Statute, which demands full respect
for the rights of the accused and due
regard for the protection of victims and
witnesses, the majority’s decision, quot-
ing R v. Taylor, a case before the
English Court of Appeal, stated that
any limitation to the rights of the defen-
dant is a matter for the exercise of dis-
cretion by the trial judge. The majority
added: “Such discretion must be exer-
cised fairly and only in exceptional cir-
cumstances can the Trial Chamber
restrict the right of the accused to
examine or have examined witnesses
against him.”” The majority judges
considered that the situation of endur-
ing conflict in the former Yugoslavia
constituted “an exceptional circum-
stance par excellence” and, using an anal-

37 Ibid. at 60-61.
38 Ihid. at 67.

ogy, equated this exceptional situation
to those allowing derogation from
recognised procedural guarantees with-
in the framework of major international
buman rights instruments. In the
majority judges’ opinion there are other
factors which are also relevant when
considering whether to grant anonymity
to a witness or not, drawing from
domestic law.

In the majority’s  opinion:
“[a]nonymity of a witness does not
necessarily violate this right [the
accused person’s right to examine or
bhave examined the witnesses against
him], as long as the defence is given
ample opportunlty fo question  the
anonymous witness.”*® A series of pro-
cedural safeguards can ensure a fair
trial when the identity of the witness is
not disclosed to the accused. Those
safeguards were taken from a case
before the European Court of Human
Rights, Kostovsky v. The Netherlands, the
final conclusions of which nevertheless
the majority discards as a relevant
precedent, since the circumstances of
the case were different from the case at
issue.” In the opinion of the majority

39 Koostovsky v. The Netberlands, European Court of Human Rights, 20 of November 1989, Series A n°
166. In this case two examining magistrates and a police officer received the statements of two anony-
mous persons during the pre-trial stage without the presence of the accused and his counsel.
Although the latter were informed and given the opportunity to submit written questions to one
of the anonymous persons indirectly through the examining magistrate, the nature and scope of the
questions were limited to preserve the anonymity of the author of the statement. These state-
ments were later presented at the trial and accepted as evidence but the authors of those statements
were not presented at the trial hearing and could not be observed by the judges of the trial court.
Additionally, the examining magistrates themselves did not know the identities of the persons
making the declarations. The European Court observed that “In this circumstances it cannot be
said that the handicaps under which the defence laboured were counterbalanced by the procedures
followed by the judicial authorities” (paragraph 43). Finally, the Court concluded that in these cir-
cumstances the constrains to the rights of the defence were such that Mr. Kostovsky cannot be said

to have received a fair trial.
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“according to the European Court of
Human Rights, certain safeguards built
into the procedures followed by a court
of law can redress any diminution of
the rights to a fair trial arising out of a
restriction of the right of the accused to
examine or have examined witnesses
against him.”® Those safeguards, in the
majority’s opinion, are the following

Firstly, the judges must be able
to observe the demeanour of the
witness, in order to assess the
reliability of the testimony...
Secondly, the judges must be
aware of the identity of the wit-
ness, in order to test the reliabili-
ty of the witness... Thirdly, the
defence must be allowed ample
opportunity to question the wit-
ness on issues unrelated to his or
her identity or current where-
abouts..."!

Finally, the majority of the Trial
Chamber considered each case individ-
ually taking into account the factors
that may justify the granting of
anonymity to the prosecutor’s witness-
es. It ended up by granting anonymity
to four of them.

The foregoing decision was met with
strong criticism from scholars and prac-
titioners, especially from those with a
common law background. The criticism
follows, in general, the terms of Judge
Stephen’s dissent.

40 Prosecutor v. Tadic, decision on protective measures..

41 Ihid. at 71

Judge Stephen considered first
whether the Statute and the Rules of
the ICTY allow the granting of
anonymity to witnesses. In his opinion
the Statute assigns different weight to
the need to respect “unconditionally
recognised standards regarding the
rights of the accused” and the quite dis-
tinct need “to ensure the protection of
victims and witnesses.” He discards any
balancing of interests where the over-
riding obligation to respect the rights of
the accused is affected. The accused’s
right to examine witnesses against him
would be precluded by the majority’s
decision to withhold witnesses’ identity
from the accused and his counsel. This is
so because, in his opinion, the “essential
purpose of confrontation” is “to secure
for the opponent the opportunity of
cross-examination.”

Judge Stephen assigned different
weight to the jurisprudence of other
international judicial bodies. For him,
the practice of the Human Rights
Committee and, in particular, that of
the European Court of Human Rights
provide a clear guidance as to the inter-
pretation of the rights of the accused in
Article 21 of the Statute of the ICTY.
This interpretation, with Kostovsky ».
The Netherlands as a leading case on the
subject, considers the use of anony-
mous testimony as involving limitations
on the rights of the accused which were
irreconcilable with the guarantees con-

tained in Article 6 of the ECHR.%

.Op. Cit. note 31 at 69.

42 1bid. quoting Delaware v. Van Arsdall, 475 U.S. 673, 683 (1986).
43 Ibid. quoting Eur. Court H.R., Kostovsky judgment.
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In Judge Stephen’s opinion non-dis-
closure of the identity of a witness to
the accused is contemplated only in the
pre-trial stage and only as an “excep-
tional measure” (Rule 69), but in no
case Rule 75, that permits non-disclo-
sure to the public and to the media, can
be construed as permitting anonymous
testimony as a way to facilitate the testi-
mony of vulnerable victims and wit-
nesses (Rule 75(B)(ii1). Judge Stephen
maintained that such a radical concept
would not have been introduced in the
Rules by an indirect and ambiguous
wording, especially after more detailed
provisions for non-disclosure to the
public and the press had been provided.

Judge Stephen concluded by
accepting all protective measures
sought by the prosecutor, including the
anonymity of some witnesses who were
bystanders and whose identity was not
necessary for the defence to conduct an
effective cross-examination. However
Judge Stephen did not accept the
granting of anonymity to witnesses
whose identities need to be known by
the defence for effective cross-examina-
tion.

In the event, only one of the wit-
nesses granted anonymity testified
without his identity being revealed to
the accused. Counsel for the accused,

44 Murphy, Sean Op. Cit. note 28 at 84.

however, was able to see the witness
while testifying.44 Two other witnesses
testified in direct confrontation with the
accused and the fourth was withdrawn.
The only witness who testified under
protection was not a key witness for
rape charges as these charges were
withdrawn before the commencement
of trial, therefore undermining the case
for permitting “anonymity, espe01ally n
cases of rape or sexual assault.®® The
decision in the Zadic case constituted
the basis upon which the Tribunal
granted measures of protection for wit-
nesses and victims In various other
cases.

However, the practice of the ICTY
with regard to witnesses’ anonymity is
far from being consistent. In the Blaskic
case, another Trial Chamber asserted
that anonymity of a witness is permissi-
ble only until a reasonable time before
the commencement of the trial itself,

.. from that time forth, however,
the right of the accused to an
equitable trial must take prece-
dence and require that the veil
of anonymity be lifted in his
favour, even if the veil must con-
tinue to obstruct the view of the
public and the media... How can
one conceive of the accused
being afforded an equitable trial,

45 Professor Christine Chinkin, who submitted an amicus curiae to the Tribunal on the issue of wit-
nesses’ anonymlty supported the granting of such a measure on the basis of the necessity to pro-
tect rape victims from the social embarrassment and re-experiencing their trauma while
confronting the accused. She also held that these kinds of measures are necessary in order to put
an end to impunity of crimes mvolvmg rape and sexual violence. See: Chinkin, Christine “Due
process and witness anonymity” American Journal of International Law vol. 91, 1997 at 75.

46 For instance in the Erdemovic case (October 18, 1996) and the trial of the Celebici camp. See for ref-
erences: Murphy, Sean Op. Cit. note 28 at 84-85.
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adequate time for preparation of
his defence, and intelligent cross-
examination of the prosecution
witnesses if he does not know
from where and by whom he is
accused??

The ILC draft statute
and the path towards the 1998 Rome
Statute of the ICC

The ILC draft Statute, as seen
above, does not contain detailed provi-
sions on the subject as they normally
are dealt with in the Rules of Procedure
and FEvidence. Therefore, Article 41 of
the ILC draft limits itself to declaring
that the accused is entitled to a fair and
public trial subject to Article 43 (that
envisages protection of victims and wit-
nesses in general terms). It also entitles
the accused to some minimum guaran-
tees, among them: “(e) to examine or
have examined the prosecution witness-

”

€S... .

By contrast, in the ICC Statute,
Article 67 on the rights of the accused
and Articles 68 and 69 on the protec-
tion of victims and witnesses and on
evidence respectively, contain detailed
provisions similar in many cases to the
rules of the ad hoc tribunals. Article 68
(5) permits non-disclosure of evidence
or information to the accused when
there is a risk of “grave endangerment
of the security of a witness or his or her
family.” But such measures are limited

to “any proceedings conducted prior to
the commencement of the trial...” and
shall be exercised in “a manner that is
not prejudicial to or inconsistent with
the rights of the accused and a fair and
impartial trial.” The Statute of the ICC
thus seems to ban full anonymity of wit-
nesses that goes beyond the pre-trial
stage and is “prejudicial” or inconsis-
tent with the rights of the accused.

Additionally, Article 69(2) establish-
es that “testimony of a witness at trial
shall be given in person, except to the
extent provided by the measures set
forth in Article 68 or in the Rules of
Procedure and Evidence.” Testimony
can also be presented by means other
than orally, by transcripts or deposi-
tions, but the withholding of the identity

of the witness is never envisaged.

During the First meeting of the
Preparatory Commission for the
International  Criminal Court 1in
February 1999, the Draft Rules of
Procedure and Evidence was submitted
by Australia.®® Rule 67(a) of this draft
states that the Prosecutor shall provide
the defence with the names and
addresses of witnesses whom the
Prosecutor intends to call to testify
at trial, and to do so sufficiently
in advance of the commencement of
the trial to enable the adequate prepa-
ration of the defence. With regard
to this Rule, the ICTY in a written
contribution to the work of the
Preparatory Commission “strongly

47 Prosecutor v. Blaskic, decision on the application of the Prosecutor for protective measured for victimas and wit-

nessed, 5 November 1996. Case IT-95-14-T paragraphs 24-25.

48 The ICC Statute does not represent a substantial modification of the Pre-com draft, keeping the
provisions the same number in both documents.

49 Op. Cit. note 30.
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urges the Preparatory Commission to
not make this a mandatory require-
ment, as this could intimidate witnesses
who may be in need of protection.”®

To conclude on this provision, some
remarks are necessary.

First, one can note the difference in
the attitude towards the role that the
judges can play in ensuring the fairness
of the trial. These attitudes are exempli-
fied in the decision on the Zidic case
analysed above, by the majority on one
side and the dlssentlng ]udge on the

other. While the majority assigns signif-
icant room for the discretion of the
judge in balancing the rights of the
accused and in providing, through the
conduct of the whole trial, safeguards
for the accused when his rights have
been affected in any way, so ensuring a
fair trial, the dissenting judge attaches
to the strict respect of the rights of the
accused the sole guarantee of a fair trial
for him. This difference may also reflect
a difference of perspective between
legal traditions.

Second, the need and possibility of
balancing interests and rights of the
accused with other contending rights
and interests, especially those regarding
the victims and Wltnesses, 1s a proce-
dural issue of a certain importance. The
practice of the ICTY suggests that such
a balance is needed to achieve fairness
in the trial.

It is likely that the ICC will have to

face situations in which the right and

interest of the accused person to know
the identity of the witnesses against him
so as to be able to carry out an effective
cross-examination might comport prej-
udice to the rights of the victim or the
witnesses to privacy and protection.
The future judges of the ICC will have to
take into account some elements at the
moment of taking a decision.

It is undeniable that the granting of
full anonymity to witnesses during the
trial itself will import a serious limita-
tion of the rights of the accused, thence
affecting the principle of equality of
arms in the process. It seems that an
extreme measure of full anonymity for a
witness whose testimony can lead to the
conviction of the accused, and therefore
the disclosure of his or her identity is
absolutely necessary for the defence in
order to conduct an effective examina-
tion, would constitute a radical limita-
tion on the rights of the accused to
examine a witness. If the accused does
not know the identity of the witness his
possibility of defence is substantively
diminished and there is a risk of being
convicted by false witness. The ability
and the forms of examination can be
subject to balance and qualification and
anonymity can be granted to unimpor-
tant witnesses but full anonymity for an
important and direct witness would
affect the “minimum core” of the right
to examine witnesses.

Following the lines of judge Stephen
dissent, some authors consider that the
minimum guarantees to which the
accused is entitled to should not be the

50 Contributions of the Chambers of the International Criminal Tribunal for the Former Yugoslavia.

Submitted to the 26 July-13 august 1999, Preparatory Commission on the proposed Rules of

Procedure and Evidence for the International Criminal Court. Prepared by the ICC ILiaison
Committee of the Chambers of the ICTY. Paragraph 30
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subject of any qualification or balanc-
ing. Further, they argue that derogation
from those rights by the majority judges
is not possible without an explicit rule
or provision.51 Natasha Affolder, in
particular criticises that something “as
radical as a derogation provision from
‘minimum guarantees' stated in the
statute should be inferred with no proof
of legislative intent for such an infer-
ence.” However, the argument of dero-
gation from certain rights does not
appear to be explicitly advocated by the
majority. Rather, it seems that the
majority used the analogy of deroga-
tion, that exist under international
human rights instruments, to justify
the need for a different approach in
view of the special characteristics of
the tribunal’s legal environment and
the nature of the crimes it has to deal
with.2 What is at issue then is the
possibility of balancing interests and
rights and this concept seems to be
widely accepted.®®

The case for full anonymity for certain
witness does not lack strength. The
international tribunal has the mandate
to effectively impart justice. The fulfil-

ment of that mandate would be
impaired if under the specific circum-
stances the necessary evidence cannot
be presented at the trial. It is worthy to
note that many of the crimes under the
jurisdiction of the international 'tri-
bunals are related to serious sexual
offences (such as rape and mutilation)
against non-combatants in the midst of
ongoing armed conflicts. The likelihood
that the victims or key witnesses (gen-
erally relatives or close persons to the
victim) will be willing to testify in a
public trial and in front of the accused
1s little. It is most probable that these
kind of victims and witnesses will
prefer not to testify to face the social
shame and ostracism to which they
would be condemned in their communi-
ties, not to mention the threats against
their own security and that of their rela-
tives. In these cases, schemes of witness
and victim protection will be needed in
the pre-trial stage, and perhaps also
during the trial itself as the threats and
risks for the witnesses and victims are
likely to persist after the process.
However, all measures of protection of
witnesses and victims will not be
enough when for social, cultural and

51 Affolder, Natasha “Tadic, The anonymous witness and the sources of international procedural law”
Michigan Journal of International Law Vol. 19, 1998. at 477-478; Leigh, Monroe “Witness anonymity
is inconsistent with due process” American Journal of International Law, Vol. 91, 1997 at 82 . These
authors also argue that a new procedural rule has been made the Trial Chamber without having
the authority to do so. Affolder maintains that there exists a general principle of law that provide

for the right to confrontation. Op. cit. at 489.

52 Derogation from the right to a fair trial and the guarantees therein does not appear to be possible
as it flows from the debate around the proposal for an Optional Protocol to the ICCPR that
would make Article 14 on a fair trial non-subject to derogation. The proposal has not been successful
so far since even the UN Human Rights Committee itself considers that some aspects of the right
to a fair trial are already non-derogable. See: The Administration of Justice and the Human Reghts of
Detainees: The Right to a Fair Trial. Report of the Secretary-General prepared pursuant to Sub-Commission
resolution 1995/26. Sub-Commission on Prevention of Discrimination and Protection of

Minorities, Forty-sixth session. UN Document E/CN.4/Sub.2/1994/26 at 13.

53 Harris, D.J; O'Boyle, M.; Warbrick, C. Law of the Furopean Convention on Human Rights
Butterworths, 1995. Page 267. See also: Sunga, Lyal The emerging system of International Criminal
Law. Kluwer Law International, The Hague, London, Boston, 1997 at 317.
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religious reasons the witness does not
want any person other than the judges
to know his or her identity. In this case,
the judges may consider the granting of
full anonymity to permit a key testimony
to be presented at the trial in the interests
of justice and the victim.

Whatever is the final decision, the
judges of the international court will
have to exercise some discretionary
power in dealing with issues related to
the procedure and evidence. All situa-
tions cannot be antlclpated in the Rules
nor is it good that that be the case.

IV. The Right to Legal Counsel
of One’s Own Choice

A third issue for discussion relates
to the accused’s right to conduct a
defence and specifically to his right to
have free legal counsel assigned if he or
she does not have the means to pay for it.
The implementation of this right, recog-
nised without qualification by the
statutes of the ad hoc tribunals, have
raised certain practical difficulties for

the ICTR.

Article 14(3)(d) of the ICCPR pro-
vides that everybody charged with a
criminal offence is entitled in full equal-
ity “to have legal assistance assigned to
him, in any case where the interests of
justice so require, and without payment
by him in any case if he does have suffi-
clent means to pay for it.”

Similar provisions are stated in the
ECHR (Article 6(3)(c)) and the
ACHR (Article 8(2)(e)). Dr. Manfred
Nowak, Commenting Article 14 of the
ICCPR, suggests that the right to have a
defence counsel assigned by the court
at no cost if the accused does not have
the means to pay for it arises only when
the interest of the administration of jus-
tice is at stake. This, in turn, will
depend on the seriousness of the
offence and the potential maximum
punishment.?* Minor offences do not
entitle the accused to free legal assis-
tance even if he is indigent. Nowak citing
the practice of the UN Human Rights
Committee, emphasises the necessity
that the assigned legal counsel provides
effective representation in the interests
of justice.?®

The Statutes of the two ad boc tri-
bunals contain similar guarantees.56

54 Nowak, Manfred The UN Covenant on Civil and Political Rights. Kehl am Rheim, Strasbourg,

Arlington. Engel 1993. at 259-260.

55 Ibid. page 261. See also De Zayas, Alfred “The United Nations and the Guarantees of a Fair
Trial in the International Covenant on Civil and Political Rights and the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment” In Weissbrodt, D
(Et. Alt.) op. cit. note 14 at 685-686. Of special relevance on the effectiveness and opportunity for
assignment of legal counsel are the set of principles in the United Nations Basic Principles on the Role
of Lawyers, especially Principle 5. Reprinted in the Bulletin of the Centre for the Independence of

Judges and Lawyers N° 25-26.

56 Article 21(4)(d) of the ICTY Statute and Article 20(4)(d) of the ICTR Statute both provide the

same guarantee as in the ICCPR.
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However, the ICTR has faced some
practical problems in implementing this
right taking into account the particular-
ities of the context in which it has to
impart justice. The extreme poverty
and the subsequent inability of all
defendants to hire their own lawyer,
have prompted the Tribunal to adopt a
more progressive policy on the assign-
ment of legal counsel that has given rise
to hostility from some defendants and
lawyers. It has also highlighted the
problems and limitations faced by the
defence when working in the field of
international justice.

The assignment of legal counsel for the
accused in the practice of the ICTR

The trial of Jean-Paul Akayesu was
plagued by incidents and delays due, in
part, to the accused’s attitude towards
his assigned counsel. Akayesu was first
assigned counsel on 10 May 1996, but
his first counsel was changed with his
consent shortly thereafter when the
counsel refused to appear at trial alleging
unsettled financial claims between himself
and the Tribunal. When Akayesu initi-
ated a nine-day hunger strike, in
October 1998, in protest of the regis-
trar’s refusal to appoint the counsel of
his choice, he had a.lready seen his
counsel change three times. The last
time he changed counsel was in
September 1998, shortly before he was
sentenced, at that moment he decided
to defend himself without counsel.
Later, with the intention of appealing
against his conviction he requested the

appointment of a Canadian lawyer but
the registry denied the request arguing
that a new policy on assignment of
counsel temporarily barred the appoint-
ment of more Canadian and French
lawyers as counsel for the accused.®”

The case of Akayesu has not been
the only one in which different inci-
dents involving the assignment of coun-
sel for the accused indigent have
occurred. During the hunger strike car-
ried out by Akayesu other accused per-
sons joined him in solidarity, protesting at
the same time against the barring of
Canadian and French lawyers. In a letter
submitted to the Tribunal the accused
detained in facilities at Arusha, request-
ed the President of the Tribunal to put
an end to the barring of Canadian and
French lawyers and the respect for the
right of the accused to have a counsel of
his choice. The accused complained
that the counsels chosen by the regis-
trar «do not fulfil adequately their mis-
sion. To the contrary their lack of
interest 1s manifest and is characterised
by their absence at hearings.»*

The same decision to bar lawyers of
certain nationalities also affected the
assignment of co-counsel for the
accused Pauline Nyiramasuhuko. The
accused, and the Canadian counsel
already assigned to her, had requested
the assignment of another Canadian
lawyer as co-counsel for her defence.
The registrar denied the request argu-
ing that the power to appoint co-coun-
sel was entirely at his discretion and
that in exercising this discretionary

57 Press accounts in file with the author and with the International Commission of Jurists, Geneva.

58 Letter to the President of the ICTR from the detained. 25 October 1998. In file with the author and the
International Commussion of Jurists (translated from the French language by the Editor).
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power he had to take full consideration of
certain criteria such as geographical
distribution and representation of legal
systems in the Tribunal. The incident,
which started in August 1997, was the
subject of a decision on 13 March 1998,
by Triagl Chamber I in the following

‘cerms.5

The decision addressed three issues
related to the assignment of counsel to
the accused. First, the Tribunal
addressed the question as to whether
the power granted to the registrar to
appoint counsel for the accused indi-
gent is subject to judicial review or is a
fully discretionary power of the regis-
trar. The Trial Chamber, recalling its
duty to ensure a fair and expeditious
trial with due regard to the rights of the
accused, as stated in Article 19 of the
Statute of the ICTR, considered that
the question of the right to legal assis-
tance is subject to judicial review.®® The
Trial Chamber accepted that Article
15(c) of the Directives on Assignment
of Counsel adopted by the Tribunal
grants the registrar the power to
appoint a co-counsel for the accused
when the circumstances so deserve. It
also accepted that the registrar has the
discretion to appoint a certain individ-
ual and not another, but « the exercise
of such an administrative prerogative
remains subservient to judicial control
and review, the aim of which is to
ensure that the Directive be respected
and that the Registrar makes use his or

her discretionary power in a just and
equitable manner.»®!

In the second place, the Trial
Chamber addressed the question con-
cerning whether or not, in the present
case, the assignment of co-counsel was
necessary to fully respect the right of
the defence. In this regard, the Trial
Chamber stated its agreement “with the
Registrar when he says that the termi-
nology used ‘in terms of need’ (en tant
que besoin) in effect give to the registrar
the discretionary power to decide to
nominate, or not, a co-counsel for the
accused.»®® However, taking into
account the gravity of the charges and
the complexity of the case at issue, as
well as the fact that other co-accused
had been already assigned co-counsel,
«the Tribunal considers that, in this
case, there is a necessity to nominate a
co-counsel for the defence of the
accused.»® The Tribunal then instructed
the registrar to assign a co-counsel to
the accused.

The Tribunal went on to consider a
third question, namely, whether the
accused has the right to choose the co-
counsel assigned to her by the Tribunal.
In the case, the defence had argued
that, the proposed Canadian lawyer ful-
filled the requirements set forth in
Article 13 of the Directive and, there-
fore, there were no objective reasons

why he should not be appointed. The

59  Le Procureur contre Pauline Nyiramasubuko et Arséne Shalom Ntabobali. Affaire ICTR-97-21-T Décision
Favsant suite & la Requéte en exception Préjudiceelle déposée par la défense aux fing de Nomination 3'un co-conseil
au Bénéfice de Pauline Nyiramasubuko, 13 mars 1998.

60 74id. at4

61 I4dd. at § (translated from the French language by the Editor).
62 (translated from the French language by the Editor).
63 (translated from the French language by the Editor).
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Registrar maintained  that those
requirements were necessary only for
the purpose of being included in the list
of available legal counsels but not for
being actually appointed. The registrar
asserted that he was obliged to take
other factors into consideration when
assigning counsel for the accused. The
Tribunal accepted that «the Registrar is
entirely free (a toute latitude) to impose
internal rules, as long as they would be
equitable and just», and that «the right of
the accused to a counsel of his or her
own choice is equally not absolute.»*
Recalling its decision of July 1997 on
the Ntakirutimana case the Tribunal
stated that the same considerations
therein were applicable mutatis mutandis
to the case in question. In the
Ntakirutimana decision, the Tribunal
had determined that:

. an indigent accused person
must have the possibility to indi-
cate a counsel of his or her own
choice on the list that has been
established to this end by the
Registrar, ... the Registrar must
take into consideration the wishes
of the accused, unless he or she
has reasonable and well-ground-
ed motives for not accepting the
request. In taking a decision, the
Registrar will have to also take
into account, amongst other
things, the resources available to
the Tribunal, the recognised
competence and experience of
the counsel, the criterion of geo-

64 7hid. at 15.

graphical distribution and equi-
librium between the main legal
systems of the world, without
distinction as to age, gender, race
or the nationality of the candi-
dates.®®

In compliance with the decision
the registrar was ready to appoint
a co-counsel for the accused
Nyiramasuhuko but maintained the
criteria of geographical distribution
already set out and accepted by the
Trial Chamber in the aforementioned
decision. The defendant did not accept
a counsel assigned by the registrar and
filed an appeal of the decision.

In February 1999, the Office of the
Registrar of the ICTR published a
“Note on Assignment of Defence
Counsel” aimed at stating the position
of the Tribunal with regard to the right of
the accused to a counsel assigned by the
Court. The note explicitly states that,
according to international law, “there
does not exist any right to choose a par-
ticular individual to serve as appointed
defence counsel”, and that “the ICTR
practice more than complies with the
requirements of international law and
seeks to the maximum extent possible
to meet the wishes of the accused with

respect to the assignment of counsel to
him or her.”%®

It should be noted that the practice
of the international human rights bod-
les does not allow the view that the

65 1bid. at 16 (translated from the French language by the Editor).
66 Note on Assignment of Defence Counvel. Office of the Registrar of the ICTR Arusha 22 February

1999.

67 See in this regard De Zayas, Alfred Op. Cit. in note 55 at 685-687.
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accused has the right to choose the free
counse] a}s);)ointed to him or her by
the Court.” In this respect the practice
of the ad hoc tribunals constitute a
progressive interpretation that allows
the accused to choose the counsel to be
appointed to him by the Tribunal. This
practice has arguably been prompted,
by the need to ensure the fairness of the
trial and the rights of the defence in a
context where, due to the gravity of the
charged offences and the nature and
costs of litigation before an internation-
al system of justice, it is exceptionally
difficult for the accused to hire their
own counsel.

However, the series of incidents and
the Tribunal decisions thereon, have
highlighted some key points with
regard to the registrar role in the
assignment of counsel and the supervi-
sory role of the judges. It has also high-
lighted the difficulties the defence has
to face when working at the level of the
international system of justice.

The ILC draft and the ICC Statute

The ILC draft and the Statute of the
ICC contain provisions that recognise
the international standards on the sub-
ject that were stated earlier. The rele-
vant provisions in this context are

Article 41(d) of the ILC draft and
Article 67(d) of the Statute of the ICC.
However, the necessary provisions on
assignment of counsel to the accused
and the guarantees and facilities for the

independent exercise of the defence at
the international level were left to the
Rules of Evidence and Procedure of the
Rome Statute.

In the first meeting of the
Preparatory Commission in New York
in 1999, France submitted a written
comment on the Australian proposal for
the Rules of the ICC Statute. The
French document proposes, inter alia,
the establishment of an “Office of the
Defence to the International Criminal
Court” that will serve as interlocutor to
the organs of the Court on all matters of
common interest. The French proposal
also suggests the inclusion of detailed
provisions in the Rules with regard to
the Registrar’s power to assign free
legal counsel to the accused. The Rules
would prohibit the Registrar to refuse
to register a counsel in the list for rea-
sons other than those related to his per-
sonal and professional qualifications.®®

On the other hand, the ICTY in its
contribution to the work of the ICC
Preparatory Commission, stated that «it
is quite important for the Rules to provide
for an indigent person to be assigned
counsel by the Registrar, rather than
allowed to velect a counsel from the list
of counsel provided by the Registrar.
Indigent persons do not have an unfet-
tered right to counsel by any person of
their choice; rather, they have the right to
be provided with competent counsel.”®
These issues are yet to be resolved by
the Preparatory Commission.

68 Comments on the Proposal by Australia contained in Document PCNICC/1999/DP.1 Working Paper sub-
mitted by France. Document PCNICC/1999/DP.3 2 New York February 1999.

69 Op. Cit. note 50 paragraph 25.

The Review — N° 61 /1999




Final Remarks

The subject of this article constitutes
a point of connection between humani-
tarian law and human rights law. It
reflects the tensions and also the
enriching interplay between the two
branches of international law. It also
calls for further study and reflection on an
jssue that assumes significant impor-
tance as humanitarian law is increasing-
ly operating through judicial bodies.
The subject of a fair trial and the rights of
the accused, although not totally new
for humanitarian law, has however
become much more important since the
international criminal tribunals came
into existence and will be even more
important with the new International
Criminal Court.

With regard to the issues analysed
in this paper, it can be said that they
constitute some of the points on which
the law-making work and practice of
the two ad hoc criminal tribunals have
departed from standards of human
rights law. The reasons for such depar-
tures are found in the specific context
surrounding their work to fulfil their
mandate to impart justice at the inter-
national level. The work of the tri-
bunals, essentially a work of creation
and development of law, continues its
path towards the achievement of stan-
dards that will best reconcile the needs
and mandate of the international justice
on one hand and the human rights of
the accused on the other.

70 Op. Cit. note 50 paragraph 10.
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Most of the issues analysed in this
paper are still the subject of controversy.
The Statute of the ICC already contains
detailed provisions on matters related
to the subject of this article, and there
will be no need for more detailed
provisions in the text of the Rules that
is being prepared. However, although
detailed rules in the Statute and Rules
of the ICC will help to solve some of
the problems, it will be unavoidable to
leave to the judges the task of finding
the most adequate and fair formula
for many of the problems that are likely
to emerge in concrete cases. In doing
so, the judges will have to exercise
their discretion and implement a bal-
ancing of interests with the aim of
achieving justice. As the ICTY has
rightly pointed out: “Explicit provisions
in the Rules providing for judicial
discretion and judicial authority are of
the utmost importance... this flexibility
has proved to be a strength of the
ICTY in dealing with wide variety of
situations coming before a criminal
court operaﬁnﬁ in an international legal
environment”’".

The practice of the International
Tribunals so far has shown that multi-
ple interests are at stake. The interests
and rights of the accused are in the first
place, but are probably not without
qualification. There are other primary
interests as well: that of the victims and
witnesses and the interest of the inter-
national community in a fair and effective
justice.

International Commission of Jurists
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The Cape Town Commitment

Between 20 and 22 July 1998, the
International Commission of Jurists
(ICJ), in conjunction with the
Commission’s triennial meeting, con-
vened in Cape Town, South Africa, a
Conference on the Rule of Law in a

Changing World.

The Conference was inaugurated by
the Minister of Justice of the Republic of
South Africa, Dr. AAM. Omar, who
brought a message from President
Mandela recalling with gratitude the
contribution of the ICJ to the struggle
against apartheid. The Conference was
also  addressed by  Archbishop
Desmond Tutu who underscored the
primordial importance of truth and justice
in the liberated, democratic, free, non-
racial and non sexist State of South

Africa.

The three main topics of the
Conference as developed and discussed in
the plenary sessions and working
groups were: trade and investment lib-
eralisation and their impact on the
respect of human rights, threats to uni-
versality and emerging concepts of
responsibility; and the emerging inter-
national judiciary and new challenges
to the rule of law. The discussion on
these topics was situated in the new
globalised context and were examined
through the prism of the rule of law as
defined by the ICJ in its previous work
and fora.
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On the issue of trade and investment
liberalisation, and their mpact on
respect for human rights, consideration
was given to the following.

* The role of the State and the fora
where States interact are changing;
large spheres of decision-taking are
no longer within the remit of nation-
al law and of States, and many of the
crucial decisions are now taken by
other entities.

* Some functions which used to be
carried out through inter-State
cooperation, have been taken over
by global/regional/privatised actors,
whose major characteristic is that
they are difficult to hold account-
able under international procedures
in general, and traditional and
established human rights proce-
dures in particular.

* Multilateral trade and investment
agreements should be permeated
with principles of the rule of law and
respect for human rights. It is neces-
sary to ensure that these agreements
be subjected to existing international
human rights law mechanisms and
that the multilateral treaties con-
cluded by States in the context of
trade and investment liberalisation
do not prevent those same States
from fulfilling their international
human rights obligations.
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There is an urgent necessity to
ensure that international financial
institutions operate in conformity
with the rule of law. The lack of
mechanisms for judicial review of
the activities of international finan-
cial institutions in order to ensure
that they themselves do not, through
their activities, contribute to, or
encourage, the violation of human
rights, poses a challenge to human
rights and rule of law organisations
such as the ICJ. There is a need for a
strategy focusing on the justiciabili-
ty of the actions of international
financial institutions, the account-
ability of governments, and popular
participation.

Consideration was given to the
necessity of developing exsting
international human rights instru-
ments and mechanisms, so that they
can be used to ensure that corpora-
tions realise that they also have
responsibilities under human rights
law. Multinational and transnational
corporations must be held hable
under criminal and civil law for vio-
lating international human rights
norms.

The balance between civil and polit-
ical rights on the one hand, and eco-
nomic and social rights on the other,
is more than ever threatened.
Globalisation has created more inse-
curities, particularly among margin-
alised groups throughout the whole
world, in the South as well as in the
North. However, there are new pos-
sibilities for sowing the seeds of eco-
pomic and social rights, as
international financial institutions
start to pay attention to the social
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dimension of their policies. On
many occasions, the Conference dis-
cussed and stressed the importance
of including human rights clauses or
social clauses in international trade
and investment agreements.

The linkage between corruption and
the enjoyment of economic, social
and cultural rights led the
Conference to conclude that fighting
corruption ought to be part of the
fight for human rights and the rule
of law which is central to the ICJ
mandate. Legislative and other mea-
sures are required to combat cor-
ruption and the impunity of its
perpetrators.

In considering threats to universality,

and emerging concepts of responsibili-
ty, participants took note in particular
of the following issues.

A distinction must be drawn
between universality and globalisa-
tion. Whereas globalisation is devel-
oped In one part of the world and
spreads thereafter to other parts,
universality implies that human
rights take their roots from all parts of
the world.

The notion of universality involves
respect for difference, diversity and
tolerance. However, human rights
are universal. The respect for
human rights cannot be subjected to
issues of social, cultural and eco-
nomic relativism.

The Conference reaffirmed that the

rule of law is an essential condition of
both freedom and stability. The main

challenges discussed were the problems
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of access to the courts and the provision
of appropriate remedies and that people
must be made aware of the existence of
their rights. In this regard, the
Conference welcomed the new oppor-
tunities created by the emerging body
of international criminal law and the
establishment of new regional and
international human rights tribunals. In
particular, the adoption of the Statute
for the establishment of  the
International Criminal Court and of the
Protocol on the African Court on
Human and Peoples’ Rights were wel-
comed.

Further discussion on the indepen-
dence of the judiciary took place during
the panel discussion which was held on
the occasion of the commemoration of
the twentieth anniversary of the Centre
for the Independence of Judges and
Lawyers. This commemoration was
launched with an address by the Chief
Justice of South  Africa, the
Honourable Justice I. Mohamed. The
Conference examined the status of judi-
cial independence today and recalled
that this fundamental constitutional
value for a democratic State and for the
preservation of the rule of law is yet the
most threatened. It reiterated that the
independence and impartiality of and
equality within the judiciary are those
building blocks necessary to the
achievement of more equitable soci-
eties. The Conference emphasised that
accountability constitutes a basic and
essential component of every power,
including the judicial power. There is a
necessity to rely on a system of self-
accountability of judges protected by
tenure and with a sense of responsibility.
The Conference also acknowledged
that international financial institutions
and civil society are becoming increas-
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ingly important actors in creating the
appropriate environment for the func-
tioning of an independent and impartial
judiciary.

The Cape Town Commitment

Challenges and Action Plan for the ICJ

1. There is a need for the ICJ to devel-
op strategies for monitoring the
activities of the new global actors, in
particular, of international financial
institutions and trade and invest-
ment organisations such as WTO,
WIPO, the World Bank, the IMF
and regional financial institutions.
The ICJ should lobby for and con-
tribute to the drafting of internation-
al trade and investment agreements
which conform to international
human rights standards.

ii. The ICJ should contribute to rais-
ing human rights awareness of
. Corporations and to the strengthening
of existing international human
rights mechanisms and instruments
to ensure the accountability of
Corporations for human rights vio-
lations perpetrated as a consequence
of their activities.

iii. The ICJ should link up with other
organisations to commence a cam-
paign against corruption and the
impunity of its perpetrators by
developing normative strategies at
the national, regional and universal
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levels. Efforts should be made to
work closely in this respect with
international financial institutions
and intergovernmental organisa-
tions.

The ICJ should continue to moni-
tor, assist and cooperate fully with
the International Tribunals for
Rwanda and the Former Yugoslavia
in their crucial tasks. Concurrently,
the ICJ should continue to work
towards the establishment of the
International Criminal Court (ICC).
In Africa, the ICJ should continue
to work closely with the OAU

towards the establishment of the
African Court. Campaigns should
be launched for the ratification of
the ICC statute and the Protocol for
the establishment of the African
Court.

. The ICJ and its CIJL should con-

tinue their relentless combat for the
promotion and protection of the
independence of judges and lawyers.

Cape Town,

Republic of South Africa,
29 July 1998
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Guiding Principles on Internal Displacement

Foreword

The Guiding Principles on Internal
Displacement were presented to the
United Nations Commission on Human
Rights in 1998 by the Representative of
the United Nations Secretary-General
on Internally Displaced Persons,
Francis M. Deng. They identify the
rights and guarantees relevant to the
protection of the internally displaced in all
phases of displacement. They provide
protection against arbitrary displace-
ment, offer a basis for protection and
assistance during displacement, and set
forth guarantees for safe return, reset-
tlement and reintegration.

Although they do not constitute a
binding instrument, the Principles
reflect and are consistent with interna-
tional human rights and humanitarian
law and analogous refugee law. They
have been noted by the United Nations
Commission on Human Rights and
Economic and Social Council and by
regional organisations, such as the
Organisation of African Unity and the
Inter-American Commission on Human
Rights of the Organisation of American
States. The Inter-Agency Standing
Committee, composed of the heads of
the major international relief, develop-
ment and human rights agencies, has
welcomed the Principles, encouraged
its members to apply them in the field
and is widely disseminating them.
The Secretary-General, in his report
to the Security Council in 1999 on
«Protecting  Civilians in  Armed

Conflict», emphasised the importance
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of promoting observance with the
Principles in situations of internal dis-
placement.

The Principles were developed over
several years by a team of international
lawyers under the direction of the
Representative. In developing the
Principles, the team consulted regularly
with UN agencies, regional organisa-
tions and non—governmental organisa-
tions, including the International
Commission of Jurists, which actively
participated in meetings to review the
Principles, most notably the experts
meeting held in Vienna in 1998, hosted by
the Government of Austria.

The Guiding Principles should
provide valuable practical guidance to
governments, other authorities, interna-
tional organisations and NGOs in their
work with internally displaced persons.

Guiding Principles

on Internal Displacement

Introduction: Scope and Purpose

1. These Guiding Principles address
the specific needs of internally
displaced persons worldwide. They
identify rights and guarantees rele-
vant to the protection of persons
from forced displacement and to
their protection and assistance

113




-

during displacement as well as
during return or resettlement and rein-
tegration.

2.

For the purposes of these Principles,
internally displaced persons are per-
sons or groups of persons who have
been forced or obliged to flee or to
leave their homes or places of habitual
residence, in particular as a result
of or in order to avoid the effects of
armed conflict, situations of general-
ized violence, violations of human
rights or natural or human-made
disasters, and who have not crossed
an internationally recognized state

border.

These Principles reflect and are con-
sistent with international human
rights law and international humani-
tarian law. They provide guidance
to:

(a) The Representative of the
Secretary-General on internally
displaced persons in carrying
out his mandate;

(b) States when faced with the phe-
nomenon of internal displace-
ment;

(c) All other authorities, groups and
persons in their relations with
mternally displaced persons;
an

(d) Intergovernmental and non-
governmental organizations
when addressing internal dis-
placement.

These Guiding Principles should be
disseminated and applied as widely
as possible.
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Section I - General Principles

Principle 1

1. Internally displaced persons shall

enjoy, in full equality, the same
rights and freedoms under interna-
tional and domestic law as do other
persons in their country. They shall
not be discriminated against in the
enjoyment of any rights and free-
doms on the ground that they are
internally displaced.

. These Principles are without preju-

dice to individual criminal responsi-
bility under international law, in
particular relating to genocide,
crimes against humanity and war
crimes.

Principle 2

. These Principles shall be observed

by all authorities, groups and per-
sons irrespective of their legal status
and applied without any adverse
distinction. The observance of these
Principles shall not affect the legal
status of any authorities, groups or
persons involved.

. These Principles shall not be inter-

preted as restricting, modifying
or Impairing the provisions of any
international human rights or inter-
national humanitarian law instru-
ment or rights granted to persons
under domestic law. In particular,
these Principles are without preju-
dice to the right to seek and enjoy
asylum in other countries.
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Principle 3

National authorities have the prima-
ry duty and responsibility to provide
protectlon and humanitarian assis-
tance to internally displaced persons
within their jurisdiction.

Internally displaced persons have
the right to request and to receive
protection and humanitarian assis-
tance from these authorities. They
shall not be persecuted or punished
for making such a request.

Principle 4

These Principles shall be applied
without discrimination of any kind,
such as race, color, sex, language,
religion or belief, political or other
opinion, national, ethnic or social
origin, legal or social status, age, dis-
ability, property, birth, or on any
other similar criteria.

Certain internally displaced persons,
such as children, especially unac-
companied minors, expectant moth-
ers, mothers with young children,
female heads of household, persons
with disabilities and elderly persons,
shall be entitled to protection and
assistance required by their condi-
tion and to treatment which takes
into account their special needs.

Section II - Principles Relating
to Protection from Displacement

Principle 5

All authorities and international
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actors shall respect and ensure respect
for their obligations under international
law, including human rights and
humanitarian law, 1n all circumstances,
so as to prevent and avoid conditions
that might lead to displacement of per-
sons.

Principle 6

1. Every human being shall have the
right to be protected against being
arbitrarily displaced from his or her
home or place of habitual residence.

2. The prohibition of arbitrary dis-
p ! Ty
placement includes displacement:

(a) When it 1s based on policies of
apartheid, “ethnic cleansing” or
similar practices aimed at/or
resulting in altering the ethnic,
religious or racial composition of
the affected population;

(b) In situations of armed conflict,
unless the security of the civil-
ians involved or imperative mili-
tary reasons so demand;

(c) In cases of large-scale develop-
ment projects, which are not jus-
tified by compelling and
overriding public interests;

(d) In cases of disasters, unless the
safety and health of those affect-

ed requires their evacuation; and

(e) When it is used as a collective
punishment.

3. Displacement shall last no longer
than required by the circumstances.
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Principle 7

1. Prior to any decision requiring the

displacement of persons, the author-
ities concerned shall ensure that all
feasible alternatives are explored in
order to avoid displacement alto-
gether. Where no alternatives exist,
all measures shall be taken to min-
imise displacement and its adverse
effects.

2. The authorities undertaking such

displacement shall ensure, to the
greatest practicable extent, that
proper accommodation is provided
to the displaced persons, that such
displacements are effected in satis-
factory conditions of safety, nutri-
tion, health and hygiene, and that
members of the same family are not
separated.

3. If displacement occurs in situations

other than during the emergency
stages of armed conflicts and disas-
ters, the following guarantees shall
be complied with:

(a) A specific decision shall be taken
by a State authority empowered
by law to order such measures;

(b) Adequate measures shall be
taken to guarantee to those to be
displaced full information on the
reasons and procedures for their
displacement and, where applica-
ble, on compensation and relo-
cation;

(c) The free and informed consent
of those to be displaced shall be
sought;

(d) The authorities concerned shall
endeavor to involve those affect-
ed, particularly women, in the
planning and management of
their relocation;

(¢) Law enforcement measures,
where required, shall be carried
out by competent legal authori-
ties; and

() The right to an effective remedy,
including the review of such
decisions by appropriate judicial
authorities, shall be respected.

Principle 8
Displacement shall not be carried
out in a manner that violates the rights to

life, dignity, liberty and security of
those affected.

Principle 9

States are under a particular obliga-

tion to protect against the displacement of |

indigenous peoples, minorities, peas-
ants, pastoralists and other groups with
a special dependency on and attach-
ment to their lands.

Section IITI - Principles Relating
to Protection during Displacement

Principle 10

1. Every human being has the inherent
right to life which shall be protected
by law. No one shall be arbitrarily
deprived of his or her life. Internally
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displaced persons shall be protected in
particular against:

(a) Genocide;
(b) Murder;

(c) Summary or arbitrary execu-
tions; and

(d) Enforced disappearances, inclu-
ding abduction or unacknowl-
edged detention, threatening or
resulting in death.

Threats and incitement to commit any
of the foregoing acts shall be prohibit-

ed.

2.

Attacks or other acts of violence
against internally displaced persons
who do not or no longer participate in
hostilities are prohibited in all cir-
cumstances. Internally displaced
persons shall be protected, in partic-
ular, against:

(a) Direct or indiscriminate attacks
or other acts of violence, including
the creation of areas wherein
attacks on civilians are permit-

ted;

(b) Starvation as a method of com-
bat;

(c) Their use to shield military
objectives from attack or to
shield, favor or impede military
operations;

(d) Attacks against their camps or
settlements; and

(e) The use of anti-personnel land-
mines.
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Principle 11

1. Every human being has the right to
dignity and physical, mental and
moral integrity.

2. Internally  displaced  persons,
whether or not their liberty has been
restricted, shall be protected in par-
ticular against:

(a) Rape, mutilation, torture, cruel,
inhuman or degrading treatment
or punishment, and other out-
rages upon personal dignity,
such as acts of gender-specific
violence, forced prostitution and
any form of indecent assault;

(b) Slavery or any contemporary
form of slavery, such as sale into
marriage, sexual exploitation, or

forced labor of children; and

(¢) Acts of violence intended to
spread terror among internally
displaced persons.

Threats and incitement to commit

any of the foregoing acts shall be pro-
hibited.

Principle 12

1. Every human being has the right to
liberty and security of person. No
one shall be subjected to arbitrary
arrest or detention.

2. To give effect to this right for
internally displaced persons, they
shall not be interned in or confined
to a camp. If in exceptional circum-
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stances such internment or confine-
ment is absolutely necessary, it shall
not last longer than required by the
circumstances.

. Internally displaced persons shall be

protected from discriminatory arrest
and detention as a result of their dis-
placement.

. In no case shall internally displaced

persons be taken hostage.

Principle 13

. In no circumstances shall displaced

children be recruited nor be
required or permitted to take part in
hostilities.

. Internally displaced persons shall be

protected against discriminatory
practices of recruitment into any
armed forces or groups as a result of
their displacement. In particular any
cruel, inhuman or degrading prac-
tices that compel compliance or
punish non-compliance with recruit-
ment are prohibited in all circum-
stances.

Principle 14

. Every internally displaced person

has the right to liberty of movement
and freedom to choose his or her
residence.

. In particular, internally displaced

persons have the right to move
freely in and out of camps or other
settlements.
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. The authorities

. The authorities

Principle 15

Internally displaced persons have:

(@) The right to seek safety in
another part of the country;

(b) The right to leave their country;

(c) The right to seek asylum in
another country; and

(d) The right to be protected against
forcible return to or resettlement
in any place where their life,
safety, liberty and/or health
would be at risk.

Principle 16

. All internally displaced persons

have the right to know the fate and
whereabouts of missing relatives.

concerned shall
endeavor to establish the fate and
whereabouts of internally displaced
persons reported missing, and coop-
erate with relevant international
organizations engaged in this task.
They shall inform the next of kin on
the progress of the investigation and
notify them of any result.

concerned shall
endeavor to collect and identify the
mortal remains of those deceased,
prevent their despoliation or mutila-
tion, and facilitate the return of
those remains to the next of kin or
dispose of them respectfully.

. Grave sites of internally displaced

persons should be protected and
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respected in all circumstances.
Internally displaced persons should
have the right of access to the grave
sites of their deceased relatives.

Principle 17

Every human being has the right to
respect of his or her family life.

. To give effect to this right for inter-

nally displaced persons, family
members who wish to remain

together shall be allowed to do so.

Families which are separated by dis-
placement should be reunited as
quickly as possible. All appropriate
steps shall be taken to expedite the
reunion of such families, particularly
when children are involved. The
responsible authorities shall facili-
tate inquiries made by family mem-
bers and encourage and cooperate
with the work of humanitarian orga-
nizations engaged In the task of fam-
ily reunification.

. Members of internally displaced

families whose personal liberty has
been restricted by internment or
confinement in camps shall have the
right to remain together.

Principle 18

. All internally displaced persons

have the right to an adequate stan-
dard of living.

At the minimum, regardless of the
circumstances, and without discrimi-
nation, competent authorities shall
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provide nternally displaced persons
with and ensure safe access to:

(2) Essential food
water;

and potable

(b) Basic shelter and housing;
(c) Appropriate clothing; and

(d) Essential medical services and
sanitation.

. Special efforts should be made to

ensure the full participation of
women in the planning and distribu-
tion of these basic supplies.

Principle 19

. All wounded and sick internally dis-

placed persons as well as those with
disabilities shall receive to the fullest
extent practicable and with the least
possible delay, the medical care and
attention they require, without dis-
tinction on any grounds other than
medical ones. When necessary,
internally displaced persons shall
have access to psychological and
social services.

. Special attention should be paid to

the health needs of women, includ-
ing access to female health care
providers and services, such as
reproductive health care, as well as
appropriate counseling for victims
of sexual and other abuses.

. Special attention should also be

given to the prevention of conta-
gious and infectious diseases,




including AIDS, among internally dis-

placed persons.

Principle 20

1. Every human being has the right to

recognition everywhere as a person
before the law.

. To give effect to this right for inter-

nally displaced persons, the authorities
concerned shall issue to them all
documents necessary for the enjoy-
ment and exercise of their legal
rights, such as passports, personal
identification documents, birth cer-
tificates and marriage certificates. In
particular, the authorities shall facili-
fate the issuance of new documents
or the replacement of documents
lost in the course of displacement,
without imposing unreasonable con-
ditions, such as requiring the return to
one’s area of habitual residence in
order to obtain these or other
required documents.

. Women and men shall have equal

rights to obtain such necessary docu-
ments and shall have the right to
have such documentation issued in
their own names.

Principle 2

. No one shall be arbitrarily deprived of

property and possessions.

. The property and possessions of

internally displaced persons shall in
all circumstances be protected, in
particular, against the following
acts:
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. Internally

(a) Pillage;

(b) Direct or indiscriminate attacks
or other acts of violence;

(c) Being used to shield military
operations or objectives;

(d) Being made the object of
reprisal; and

(e) Being destroyed or appropriated
as a form of collective punish-
ment. '

. Property and possessions left behind

by internally displaced persons
should be protected against destruc-
tion and arbitrary and illegal appro-

priation, occupation or use.

Principle 22

displaced  persons,
whether or not they are hiving in
camps, shall not be discriminated
against as a result of their displace-
ment in the enjoyment of the follow-
ing rights:

(a) The rights to freedom of
thought, conscience, religion or
belief, opinion and expression;

(b) The right to seek freely opportu-
nities for employment and to
participate In economic activi-
ties;

(c) The right to associate freely and
participate equally in communi-

ty affairs;

(d) The right to vote and to partici-
pate in governmental and public
affairs, including the right to
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have access to the means necessary to
exercise this right; and

(e) The right to communicate in a
language they understand.

Principle 23

Every human being has the right to
education.

To give effect to this right for inter-
nally displaced persons, the authorities
concerned shall ensure that such
persons, in particular displaced chil-
dren, receive education which shall
be free and compulsory at the pri-
mary level. Education should
respect their cultural identity, lan-
guage and religion.

Special efforts should be made to
ensure the full and equal participa-
tion of women and girls in educa-
tional programmes.

Education and training facilities
shall be made available to internally
displaced persons, in particular ado-
lescents and women, whether or not
living in camps, as soon as condi-
tions permit.

Section IV - Principles Relating to
Humanitarian Assistance

Principle 24

1. All humanitarian assistance shall be

carried out in accordance with the
principles of humanity and impar-
tiality and without discrimination.

The Review — N° 61 /1999

el — -

2.

3.

Humanitarian assistance to internal-
ly displaced persons shall not be
diverted, in particular for political or
military reasons.

Principle 25

. The primary duty and responsibility

for providing humanitarian assis-
tance to internally displaced persons
lies with national authorities.

International humanitarian organi-
zations and other appropriate
actors have the right to offer their
services In support of the internally
displaced. Such an offer shall not
be regarded as an unfriendly act or
an interference in a State’s internal
affairs and shall be considered in
good faith. Consent thereto shall
not be arbitrarily withheld, particu-
larly when authorities concerned
are unable or unwilling to provide
the required humanitarian assis-
tance.

All authorities concerned shall grant
and facilitate the free passage of
humanitarian assistance and grant
persons engaged in the provision
of such assistance rapid and unim-
peded access to the internally dis-
placed.

Principle 26

Persons engaged in humanitarian

assistance, their transports and supplies
shall be respected and protected. They
shall not be the object of attack or other
acts of violence.




Principle 27

1. International humanitarian organiza-
tions and other appropriate actors
when providing assistance should
give due regard to the protection
needs and human rights of internally
displaced persons and take appropri-
ate measures in this regard. In so
doing, these organizations and actors
should respect relevant international
standards and codes of conduct.

2. The preceding paragraph is without
prejudice to the protection responsi-
bilities of international organizations
mandated for this purpose, whose
services may be offered or requested
by States.

i Section V - Principles Relating
to Return, Resettlement
and Reintegration

N Principle 28

L 1. Competent authorities have the pri-
|' mary duty and responsibility to
‘ establish conditions, as well as pro-
P vide the means, which allow internal-
4 ly displaced persons to return
voluntarily, in safety and with dignity,
to their homes or places of habitual
residence, or to resettle voluntarily in
another part of the country. Such
authorities shall endeavor to facili-
tate the reintegration of returned or
resettled internally displaced per-
sons.

2. Special efforts should be made to
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ensure the full participation of
internally displaced persons in the
planning and management of their
return or resettlement and reintegra-
tion.

Principle 29

1. Internally displaced persons who
have returned to therr homes or
places of habitual residence or who
have resettled in another part of the
country shall not be discriminated
against as a result of their having
been displaced. They shall have the
right to participate fully and equally in
public affairs at all levels and have

equal access to public services.

2. Competent authorities have the duty
and responsibility to assist returned
and/or resettled internally displaced
persons to recover, to the extent
possible, their property and posses-
stons which they left behind or were
dispossessed of upon their displace-
ment. When recovery of such prop-
erty and possessions 1s not possible,
competent authorities shall provide
or assist these persons in obtaining
appropriate compensation or another
form of just reparation.

Principle 30

All authorities concerned shall grant
and facilitate for international humani-
tarian organizations and other appro-
priate actors, in the exercise of their
respective mandates, rapid and unim-
peded access to internally displaced
persons to assist in their return or reset-
tlement and reintegration.
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International Labour Organization

C182 Worst Forms of Child Labour Convention, 1999*

The General Conference of the

International Labour Organization,

Having been convened at Geneva
by the Governing Body of the
International Labour Office, and hav-
ing met in its 87th Session on 1 June

1999, and

Considering the need to adopt new
instruments for the prohibition and
elimination of the worst forms of child
labour, as the main priority for national
and international action, including
international cooperation and assis-
tance, to complement the Convention
and the Recommendation concerning
Minimum Age for Admission to
Employment, 1973, which remain fun-
damental instruments on child labour,
and

Considering that the effective elimina-
tion of the worst forms of child labour
requires immediate and comprehensive
action, taking into account the impor-
tance of free basic education and the
need to remove the children concerned
from all such work and to provide for
their rehabilitation and social integra-
tion while addressing the needs of their
families, and

Recalling the resolution concerning
the elimination of child labour adopted by
the International Labour Conference at

its 83rd Session in 1996, and

Recognizing that child labour is to a
great extent caused by poverty and that
the long-term solution lies in sustained
economic growth leading to social
progress, in particular poverty allevia-
tion and universal education, and

Recalling the Convention on the
Rights of the Child adopted by the
United Nations General Assembly on
20 November 1989, and

Recalling the 1ILO Declaration on
Fundamental Principles and Rights at
Work and its Follow- up, adopted by
the International Labour Conference at

its 86th Session in 1998, and

Recalling that some of the worst
forms of child labour are covered by
other international instruments, in par-
ticular the Forced Labour Convention,
1930, and the United Nations Supple-
mentary Convention on the Abolition
of Slavery, the Slave Trade, and
Institutions and Practices Similar to

Slavery, 1956, and

Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst

Forms of Child Labour (Note: This Convention has not yet come into force: Convention: C 182,
Place: Geneva, Session of the Conference: 87, Date of adoption: 17:06:1999, See the ratifications

for this Convention.
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Having decided upon the adoption of (b) the use, procuring or offering of

certain proposals with regard to child
labour, which is the fourth item on the
agenda of the session, and

Having determined that these propos-
als shall take the form of an internation-
al Convention;

adopts this seventeenth day of June
of the year one thousand nine hundred
and  ninety-nine  the  following
Convention, which may be cited as the
Worst Forms of Child Labour
Convention, 1999.

Article 1 ‘
Each Member which ratifies this

Convention shall take immediate and
effective measures to secure the prohi-
bition and elimination of the worst
forms of child labour as a matter of
urgency.

Article 2

For the purposes of this
Convention, the term child shall apply
to all persons under the age of 18.

Article 3

For the purposes of this
Convention, the term the worst forms
of child labour comprises: ‘

(a) all forms of slavery or practices
similar to slavery, such as the sale
and trafficking of children, debt
bondage and serfdom and forced or
compulsory  labour,  including
forced or compulsory recruitment
of children for use in armed con-
flict;
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a child for prostitution, for the
production of pornography or for
pornographic performances;

(c) the use, procuring or offering of a
child for illicit activities, in particular
for the production and trafficking
of drugs as defined in the relevant
international treaties;

(d) work which, by its nature or the
circumstances in which it is carried
out, is likely to harm the health,
safety or morals of children.

Article 4

1. The types of work referred to under
Article 3(d) shall be determined
by national laws or regulations or
by the competent authority, after
consultation with the organizations
of employers and workers con-
cerned, taking into consideration
relevant international standards, in
particular Paragraphs 3 and 4 of
the Worst Forms of Child Labour
Recommendation, 1999.

2. The competent authority, after con-
sultation with the organizations of
employers and workers concerned,
shall identify where the types of

work so determined exist.

3. The list of the types of work deter-
mined under paragraph 1 of this
Article shall be periodically exam-
ined and revised as necessary, in
consultation with the organizations
of employers and workers con-
cerned.
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Article 5

Each Member shall, after consulta-
tion with employers’ and workers’
organizations, establish or designate
appropriate mechanisms to monitor the
implementation of the provisions giving
effect to this Convention.

Article 6
1. Each Member shall design and

implement programmes of action to
eliminate as a priority the worst

forms of child labour.

2. Such programmes of action shall be
designed and implemented in con-
sultation with relevant government
institutions and employers’ and
workers’ organizations, taking into
consideration the views of other
concerned groups as appropriate.

Article 7
1. Each Member shall take all neces-

sary measures to ensure the effective
implementation and enforcement
of the provisions giving effect to
this Convention including the provi-
sion and application of penal sanc-
tions or, as appropriate, other
sanctions.

2. Each Member shall, taking into
account the importance of education
in eliminating child labour, take
effective and time-bound measures
to:

(2) prevent the engagement of chil-
dren in the worst forms of child
labour;
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(b) provide the necessary and
appropriate direct assistance for
the removal of children from the
worst forms of child labour and
for their rehabilitation and social
integration;

(e) ensure access to free basic edu-
cation, and, wherever possible
and appropriate, vocational
training, for all children
removed from the worst forms of

child labour;

(d) identify and reach out to chil-

dren at special risk; and

(e) take account of the special situa-
tion of girls.

3. Each Member shall designate the
competent authority responsible for
the implementation of the provisions
giving effect to this Convention.

Article 8

Members shall take appropriate
steps to assist one another in giving
effect to the provisions of this
Convention through enhanced interna-
tional cooperation and/or assistance
including support for social and eco-
nomic development, poverty eradica-

tion programmes and universal
education.
Article 9

The formal ratifications of this

Convention shall be communicated
to the Director-General of the
International Labour Office for regis-
tration.
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Article 10

1. This Convention shall be binding
only upon those Members of the
International Labour Organization
whose ratifications have been regis-
tered with the Director-General of
the International Labour Office.

2. It shall come into force 12 months
after the date on which the ratifica-
tions of two Members have been
registered with the Director-
General.

3. There after, this Convention shall
come into force for any Member 12
months after the date on which its
ratification has been registered.

Article 11
1. A Member which has ratified this

Convention may denounce it after
the expiration of ten years from the
date on which the Convention first
comes into force, by an act commu-
nicated to the Director-General of
the International Labour Office for
registration. Such denunciation
shall not take effect until one year
after the date on which it is regis-
tered.

2. Each Member which has ratified
this Convention and which does not,
within the year following the expira-
tion of the period of ten years men-
tioned in the preceding paragraph,
exercise the right of denunciation
provided for in this Article, will be
bound for another period of ten
years and, thereafter, may denounce
this Convention at the expiration of
each period of ten years under the
terms provided for in this Article.
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Article 12

1. The Director-General of the
International Labour Office shall
notify all Members of the
International Labour Organization
of the registration of all ratifications
and acts of denunciation communi-
cated by the Members of the

Organization.

2. When notifying the Members of
the Organization of the registration
of the second ratification, the
Director-General shall draw the
attention of the Members of the
Organization to the date upon
which the Convention shall come
into force.

Article 15

The Director-General of  the
International . Labour Office shall
communicate to the Secretary-General
of the United Nations, for registration
in accordance with Article 102 of
the Charter of the United Nations,
full particulars of all ratifications and
acts of denunciation registered by
the Director-General in accordance

with the provisions of the preceding
Articles.

Article 19

At such times as it may consider neces-
sary, the Governing Body of the
International Labour Office shall pre-
sent to the General Conference a report
on the working of this Convention and
shall examine the desirability of placing
on the agenda of the Conference the
question of its revision in whole or in
part.
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Article 15

Should the Conference adopt a
new Convention revising this
Convention in whole or in part,
then, unless the new Convention
otherwise provides:

(a) the ratification by a Member of
the new rev1s1ng Convention
shall i{pso  jure involve the
immediate denunciation of this
Convention,  notwithstanding
the provisions of Article 11
above, if and when the new
revising Convention shall have
come into force;

1

Cross references

Conventions: (C29) Forced Labour Convention, 1930

Conventions: (C138) Minimum Age Convention, 1973

Recommendations: (R35) Forced Labour (Indirect Compulsion) Recommendation, 1930
Recommendations: (R36) Forced Labour (Regulation) Recommendation, 1930
Recommendations: (R 146) Minimum Age Recommendation, 1973

Supplemented: (R 190) Complemented by the Worst Forms of Child Labour Recommendation,

1999

Constitution: 22: Article 22 of the Constitution of the International Labour Organtsation.
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(b) as from the date when the new
revising Convention comes into
force, this Convention shall
cease to be open to ratification

by the Members.

2. This Convention shall in any case
remain in force in its actual form
and content for those Members
which have ratified it but have not
ratified the revising Convention.

Article 16

The English and French versions of
the text of this Convention are equally
authoritative.
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Report of a Regional Seminar
on Economic, Social and Cultural Righis,
Abidjan, Céte d’Ivoire

Published by the IC] in English and French,
239 pp. Geneva 1998, 17 Swiss francs(US$11.50), plus postage

This is the report of the regional seminar which was organised in Abidjan from 9.12
March 1998. The seminar was designed as a follow-up to the 1995 Conference on
Economic, Social and Cultural Rights and the Role of Lawyers organised by the
International Commission of Jurists (ICJ), in Bangalore, India. For mest African coun-
tries the guarantee of economic, social and cultural rights, as contained in the African
Charter on Human and Peoples’ Rights (ACHPR) and the International Covengnt on
Economic, Social and Cultural Rights (ICESCR), has not been matched with concrete
action. Neither the obstacles to the realisation of these norms nor the role of the differ
ent actors at the national and regional levels in their implementation have been cleardy
defined. The aim of the seminar was thus to identify more clearly, the obstacles to the
realisation of ESCRs, strategies to overcome them and determine the role of different
actors, particularly jurists, in promoting these rights to ensure equitable and sustainable
development in Africa. Participants, whose papers are reproduced in this Report, were
drawn from the African Commission, the United Nations Commiitee on Economic,
Social and Cultural Rights, intergovernmental institutions such as the ECOWAS and
SADEC, multilateral development banks and financial institutions, national and region-
al NGOs, some members of the legal profession and academia. This report is expected to
be of use, inter alia, to the various national and regional actors and to the OAU mecha-
nism which will be charged with the implementation of the African Economic Treaty.

Derechos Humanos en México - Misién de la CIJ
Human Righits in Mexico - An ICJ] Mission

Published by the ICJ in Spanish and English, 72 pp. Geneva 1999,
12 Swiss francs (US$8.00), plus postage

In response to reports from various Mexican and intergovernmental human rights organ-
isations, the ICJ, in agreement with the Government of Mexico, undertook a mission to
Mexico in March 1999. The aim was to gather information on the human rights situa-
tion, particularly in the Federal District of Mexico and the States of Chiapas, Guerrero
and Oaxaca, and at the same time to ensure follow-up on the ICJ mission to Chiapas in
February 1994. Although the ICJ mission and report commend Mexico for its efforts to
correct situations which violate human rights, they nonetheless denounce the perpetra-
tion of multiple human rights violations which affect the right to life, liberty, physical
integrity and the security of persons. The active presence in Chiapas of paramilitary
groups is also identified by the ICJ as extremely disturbing. Paramilitaries harass and
target civilians and enjoy widespread impunity for their actions. The Report’s conclu-
sions and recommendations were presented to the UN Commission on Human Rights,
the UN Human Rights Committee and the UN Sub-Commission on Human Rights in
1999.




