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Editorial

D uring 1995, the news of the case of O. J .  Simpson, the wealthy 
A frican-A m erican foo tball-p layer and  acto r w ho w as accused of 
killing his w hite form er-w ife and a  friend  of hers, dom inated the 
media. Unusual in many countries, most aspects of the proceedings 
w ere aired on télévision. Technologically-advanced communication 
networks, such as the CN N , followed the trial closely. Audiences not 
only  in th e  U n ited  S ta tes o f A m erica, b u t also in  Asia, A fnca, 
Europe, Australia, Canada, and Latin America, were able to follow 
the case on daily basis. The case, treated  mainly as entertainm ent, 
became one of the best know n trials in the world today. Long before 
the ju ry  reached its verdict, the Am erican and international public 
had reached their own conclusions on the guilt or innocence of O. J .  
Simpson. Emotions w ere so high th a t on the day of the verdict, the 
Président of the U nited States had to  call for self-restraint. The “not 
guilty” verdict, which was cheered largely by  the African-American 
com m unity , w as m e t w ith  shock  an d  d ism ay  b y  the  m a jo n ty  o f  
w hite s.

The case raised m any légal and m oral questions, most im portant 
of w hich w ere perhaps those related to the racial bias of the police, 
violence against women, and the im pact of the financial and social 
status of the accused on the resuit of a criminal proceedings in a US 
court. The question remains; if the m edia coverage of the trial was 
not so extensive and sensational, w ould émotions surrounding this 
case have been so intense?

M any argue that the m édias handling of the case contributed to 
turning a  double-m urder trial into a  soap-opera. O thers, applauding 
the rôle of the media, feel th a t it played its rightful rôle in informing 
the public about curren t events and advancing their knowledge of 
judicial proceedings.

I t is not easy to  reach a  conclusive opinion on the rôle of the 
m edia in the O. J .  Simpson case. The principles underlying the right 
of public and m edia access to judicial proceedings are many. There is 
no d o u b t th a t m edia  coverage o f ju d ic ia l p roceed ings serves to



inform the public of the achievements and shortcomings of the justice 
system . Pub lic  know ledge o f ju d ic ia l ac tions could  re su it in  its 
im p ro v e m e n t a n d  in  an  in c re a s e d  p u b lic  c o n fid e n c e  in  th e  
adm inistration of justice.

Nevertheless, certain m edia reports may threaten  a parLy’s right 
to fair trial. R eports m ay suppress, colour, or sensationalise facts. 
Evidence may be reported  that is inadmissible in court. These reports 
may cause a certain public to reach a position as to the case th a t may 
or m ay not be reached by a judge or ju ry  following a trial with ail 
légal guaran tees em ployed. Such  public  positions m ay affect the 
behaviour of the participants in the adjudication of any particular 
case. I t w as often said in the O. J .  Sim pson tria l th a t the  lawyers 
were tailoring their argum ents to  the caméras as much as they were 
to the judge and jury.

M oreover, w itnesses m ay read  m edia rep o rts  and  a lte r th e ir  
testimony as a resuit. In ju ry  trials, jurors may be influenced in their 
decision-making b y  reports on the case. In  addition, judges may be 
in fluenced  by  m edia accoun ts o f a case an d  pub lic  c ritic ism  of 
judgements, which may affect subséquent décisions. This is w hy the 
ju ry s  access to the m edia had to be restricted in the O .J . Simpson 
case.

B u t th e  lib é ra l A m erican  a p p ro a c h  c o n ce rn in g  th e  m edia- 
coverage of a trial is hardly reflective of universal practice. In  fact, in 
many parts of the world, caméras are not allowed in the court-room  
and media coverage of judicial m atters is often restricted. This raises 
questions ab ou t w h e th e r th e  ju d g e ’s pow er to se t restric tion s is 
absolute. Are there guidelines th a t a judge m ust follow in making a 
décision to restrict access or reporting? Should the media play a  rôle 
in determining appropriate restrictions on reports? Should the media 
have standing to contest a restriction on reporting? M ust the judge 
be compelled to hear argum ents from the media? Should there be an 
o p p o rtu n ity  for ap pea l o f a re s tr ic tio n  on m edia  rep o rtin g  in  a 
particular case?

Ail these questions and others are addressed in this volume of the 
C IJ L  Yearbook. Long before the  O .J . Sim pson m urder trial, the 
C en tre  fo r th e  In d e p e n d e n c e  o f J u d g e s  a n d  L aw y ers ( C I J L )  
recognised that freedom  of inform ation and speech m ust be properly



balanced w ith  the needs o£ the proper adm inistration of justice. In an 
attem pt to address this delicate balance, a group of 40 distinguished 
judges, law yers, and  m edia représenta tives ga thered  in M ad rid  - 
Spain, in Jan u a ry  1994 to participate m  a  seminar on the relationship 
between the m edia and ju d ic ia r y T h e  seminar was organised by the 
International Commission of Ju ris ts  (IC J) and the C IJL . Amongst 
th e  p a r t ic ip a n ts  w as th e  th e n  U N  S p éc ia l R a p p o r te u r  on th e  
Independence of the Judiciary, Mr. Louis Jo inet.

This volume of the C IJ L  Yearbook contains a  selection of the 
papers p resented  during the s e m i n a r .  ̂  The papers p resen t a wide 
range of issues related  to  m edia coverage of judicial proceedings. 
T h e y  a t te m p t to  b a la n c e  b e tw e e n  th e  d o c tr in e  o f  ju d ic ia l  
independence and  the public s righ t to  know. Am ongst the topics 
explored in this volume are the param eters of judicial reporting, as 
well as the im pact of m odem  technology on judicial independence.

A lso exam ined  is th e  p ossib ility  o f form ai rég u la tio n  of the  
re la tio n sh ip  b e tw een  th e  m ed ia  an d  th e  ju d ic ia ry . W hile  som e 
partic ipants highlighted the need for codes and guidelines, others 
th o u g h t th a t the  rela tionsh ip  is adequate ly  self-regu lated  by  the  
media. In  an attem pt to  take a balanced approach to the problem, the 
p a rtic ip an ts  ad op ted  th e  M ad rid  P rincip les on th e  R elationship  
b e tw e e n  th e  M e d ia  an d  J u d ic ia ry . T he P rin c ip le s , w h ich  a re  
included in this volume, do not attem pt to  draw  up decisive rules. 
Rather, as their title indicates, they point out to the various norms 
governing this complex relationship.

In  addition to the w ork of the authors of the papers, this volume 
benefited from the efforts of several IC J  and C IJ L  staff members. 
They include M s. Cynthia Bechler, M s. N ana Moeljadi, M s. Karin

1 The Sem inar w as organisée! in co-operation w ith  the Spanish Comm ittee of 
U N IC E F . The I C J  Spanish Section as well as the IC J  affiliate, Asciacion pro 
Derechos Hum anos, also provided helpful assistance.

2 Ali the  articles w ere p resen ted  an d  discussed during  th e  sem inar w ith  the 
exception o f M r. O m ar W akil’s article. M r. W akiTs article w as w ritten  in  
Decem ber 1995. It was added to this collection because o f its relevance.



Stasius, an d  M r. P e te r  W ilb o rn  w ho  ass is ted  in  o rgan ising  th e  
seminar. Ms. Cynthia Belcher and Mr. Peter W ilborn also undertook 
lé g a l r e s e a rc h  a n d  M s. K a r in  S ta s iu s  p re p a r e d  as w e ll th e  
manuscripts for editing. Mr. Peter W ilborn and M s. Lynn Hastings 
assisted in the editing process. M s. Anja Klug helped as well. Mr. 
Reza H ariri redesigned the cover and p repared  the lay-out of the 
final publication. Ail these efforts are valuable.

W e hopes th a t jurists and journalists will find this volume useful.

Mona A.RL)hmawi 
CIJL Director

December 1995



P a r t One

The General Principles Governing 
the Kelation,ihip between 
the M edia and Judiciary



Baek/jround Paper 
Mono. Ridhmawi, Peter W ilborn and  CynthLa Belcher®

Introduction
Freedom  of expression and the independence of the judiciaiy  are 

both requisite parts of a ju st society. The relationship between the 
m edia and the judiciaiy is a  complex one. O n  the one h and, media 
re p o rts  o f ju d ic ia l p ro ceed in gs in fo rm  th e  pub lic  o f m atte rs  of 
in terest and can serve as a measure of control over the courts. O n the 
other, certain m edia reports m ay unduly influence the judge, the juiy, 
and w itnesses, as well as the général public. The purpose of th is 
paper is to in troduce the relationship  betw een the m edia and the 
judiciary to  the participants of the Sem inar on the M edia and the 
Jud ic ia ry , o rgan ised  by  the  In te rn a tio n a l Com m ission of Ju r is ts  
(IC J) and its Centre for the Independence of Judges and Lawyers 
(C IJL ) .1

To th is  en d , S e c tio n  I I  o f  th is  p a p e r  d e fin es  th e  re le v a n t 
principles and issues related to  the judiciary and to the media, and 
discusses their relationship. Section III  examines how  the judiciary 
and the m edia interact throughout the judicial process: before, during 
and after trial. Section IV  concludes w ith  exam ples of press self- 
regulation.2

* M ona Rishmawi is the D irector of the C IJL ; Peter W ilborn is the Assistant
Légal Officer of the C IJL ; and Cynthia Belcher is a  C IJ L  légal intern.

1 The paper does no t analyse other im portant issues surrounding the m edia and 
the judiciaiy, including defam ation and compelled disclosure of sources.

2 The C IJ L  w ould like to  acknowledge the useful w ork in this field being done
by Article 19, an international non-governm ental organisation w orking against 
censorship. -



A . A n  Independent J u d ic ia iy
1. The Meaning o f the Independence 

o f the Judiciary^
In 1959, the IC J  recognised that an independent judiciaiy  is an 

in d isp e n sa b le  p a r t  o f a free  so c ie ty  u n d e r  th e  R ule  o f Law .^ 
A c c o rd in g  to  th e  d é f in i t io n  d ra w n  u p  b y  th e  I C J  in  1981, 
“[i]ndependence of the judiciary means th a t every judge is free to 
décidé m atters before him in accordance w ith his assessment of the 
fac ts a n d  h is u n d e rs ta n d in g  o f th e  law  w ith o u t an y  im p ro p e r 
influences, inducem ents or pressures, d irect or indirect, from  any 
quarter or for w hatever reason . . .

T he 1985 U N  B asic P rin c ip les  on th e  In d ep en d en ce  o f the  
Ju d ic ia ry  (the Basic Principles) build  upon this définition and set 
forth that “[t]he independence of the judiciary shall be guaranteed by 
th e  S ta te  an d  en sh rin ed  in  th e  C o n stitu tio n  o r th e  law s o f th e  
countiy. It is the duty  of ail governmental and other institutions to 
r e s p e c t  a n d  o b s e rv e  th e  in d e p e n d e n c e  o f  th e  ju d ic ia r y .”  ̂
Furtherm ore, the Basic Principles make clear that “ [tjhere shall not 
be any inappropriate or unw arran ted  m terference w ith the judicial 
process...”'

3 F o r a  m ore com plété d iscussion see A. D ieng, "The R ule o f Law  an d  the
Independence of the Jud ic ia iy : An O verview  of Principles” (1992), 1 CIJL  
Yearbook 21 at 24-31.

A See “The Ju d ic ia iy  an d  Légal Profession under the Rule of L aw ”, a paper
produced by the Congress of Delhi, 1959, Committee IV  of the International 
Commission of Jurists , N ew  Delhi, India, in The Rule o f Law and Hutnan Righté: 
Principles and Définitions 30 (IC J , 1966).

5 (Oct. 1981), 8 C IJ L  Bulletin 34 (emphasis added).
6 U N  Basic Principles on the Independence of the Jud icia ry  at Art. 1, G.A. Res. 

146, U .N. GAOR, 40th  Sess. (1985), reprinted in (1990), 25-26 C IJ L  Bulletin
14 at 18 (hereinafter "Basic Principles").

7 Id. at Art. 4.



2. F air and Public Trial
O ne of the m ost im portant functions of an independent judiciary 

is to ensure the right to a fair trial. According to the Basic Principles, 
th e  ju d ic ia ry  is e n title d  a n d  re q u ire d  "to e n su re  th a t  ju d ic ia l 
proceedings are conducted fairly and that the rights of the parties are 
respected.”^

Trials m ust not only be fair, but, as a général rule, they m ust be 
open to the  public. The U niversal D éclaration  o f H um an R ights 
states that "[e]veryone is entitled in full equality to a fair and public 
h e a r in g  b y  an  in d e p e n d e n t  a n d  im p a r t ia l  t r ib u n a l ,  m  th e  
d é te rm ina tion  o f his righ ts an d  obligations an d  o f any  crim inal 
charge  ag a in st h im .”^ The p rinc ip le  w as adop ted , using  sim ilar 
language, in Article 14 of the International Covenant on Civil and 
P o li t ic a l  R ig h ts  (IC C P R ),^ ®  w h ic h  p ro v id e s  th a t  “ [ i]n  th e  
déterm ination of any criminal charge against him, or of his rights and 
obligations in a suit at law, eveiyone shall be entitled to  a  fair and 
public hearing.”

This right to  a public trial is not absolute. It is recognised that 
certain situations call for a limitation of public access to trials. Article 
14 of the IC C P R  provides that:

[t]he press and the public m ay be excluded from ail or 
p a rt of a trial for reasons of morals, public order (ordre 
public) or national security  in a dém ocratie society, or 
w hen the interests of the private lives of the Parties so 
requires, or to the extent necessary in the opinion of the 
court in  spécial circum stances w here publicity  w ould 
prejudice the interests of justice.

T he S ira c u sa  P rin c ip le s  on th e  L im ita tion  an d  D éro g a tio n  
Provisions in the ICCPR, * discussed below, set out param eters for 
this, and other limitations.

8 Id. at Art. 6.
9 Art. 10.
10 As well as Article 6 of the European Convention on Human Rigktd (E C H R ).
11 R eprinted in (Ju n e  1986), 36 ICJReview  47.



B . The M edia
1. Freedom o f ExpreMion

Like the independence of the judiciary, freedom of expression is a 
fondam ental p a rt of a  dém ocratie society. This is reflected in Article 
19 of the IC C P R 12 w hich provides that "[ejveiyone shall have the 
right to freedom  of expression; this right shall include freedom  to 
seek , rec e iv e  a n d  im p a r t in fo rm a tio n  a n d  id eas  o f  a il k in d s , 
regardless of frontiers, either orally, in writing or in print, in the form 
of art, or through any other media of his choice.”

Freedom  of expression, as set out in international instrum ents, is 
also not an absolute right. The proviso m Article 19 is tha t there may 
be certain restrictions on the freedom of expression, “bu t these shall 
only be such as are provided by law and are necessaiy (a) [fjor the 
resp ec t of the  righ ts or répu ta tion s of o thers The U nited
Nations H um an Rights Committee has stated, however, tha t “w hen a 
State party  imposes certain restrictions on the exercise of freedom of 
expression, these may not pu t in jeopardy the right itself.”1^

2. The Freedom o f the P reM ^
The freedom  of expression includes the freedom  of the  press. 

M em bers of the press, like members of the général public, have the 
freedom  to “im part inform ation . . . in w riting . . . or in any other 
m edia of his choice.”1® Furtherm ore, freedom of expression "cannot 
be sep ara ted  from  th e  r ig h t to use w h a tev er m edium  is deem ed 
ap p ro p ria te  to  im p art ideas an d  to  have them  reach  as w ide an 
audience as possible.”1^

12 As well as Article 10 of the E CH R.
13 R eport of the H um an Rights Committee to the General Assembly, 38th Sess., 

Supp. No. 40, 1983 (A/38/40), Annexe VI, General Com m ent 10, quo ted  in 
T h e A rtic le  19 F re e d o m  o f  E x p re s s io n  H a n d b o o k  11 (A u g u s t 1993) 
(hereinafter H andbook).

14 The w ord "press" is used interchangeably w ith  "media."
15 IC C P R  at art. 19.
16 H andbook at 67, quoting the Inter-Am erican C ourt of H um an Rights.



By its v e ry  n a tu re , how ever, th e  p ress plays a  “p re-em in en t 
rôle.” Freedom  of expression, to quote the Suprem e C ourt of the 
U n ited  S tates, “rests on the  assum ption  th a t the  w idest possible 
dissémination of inform ation from diverse and antagonistic sources is 
essential to the welfare of the public, tha t a free press is a condition 
of a  free society.”^

The im portant rôle of the press is founded on the public’s right to 
know. M em bers of the public have the freedom not only to express 
inform ation to others, bu t to receive inform ation as well. The public 
m ust have access to information in order to m om tor the functionmg 
of its institu tions, and this is w here a free press is essential. The 
E uropean  C ourt of H um an R ights sta ted  th a t “ [n] ot only does it 
have the task  of im parting such inform ation and ideas: the public also 
has the right to receive them. W ere it otherwise, the press would be 
unable to  play  its vital rôle as ‘public w atchdog’. y As has been 
noted, "[jjournalists are im portant: b u t their spécial status dérivés 
from  the righ t of the people. F o r the journalists hold the public’s 
right-to-know  hat in their right-to-prm t hand.” ®̂

C. The In teraction  between the M edia  
a n d  the J u d ic ia ry

1. In  General
The relationship between the media and the judiciaiy  is complex. 

It is the job of the judiciary to uphold the right to free expression. 
W hen members of the public, including journalists, suffer limitations 
to  th e ir  freed o m  o f ex p ress io n , th e y  tu rn  to  th e  ju d ic ia ry  fo r 
protection and redress. In  the séparation of powers, the judiciary can 
check the violations of hum an rights committed by state and other 
societal actors.

17 Thorgeirson v. Iceland, para. 63, quoted in  H andbook at 65.
18 Associated Press v. U nited States, 326 U.S. 1, 20 (1944).
19 Thorgeirson v. Iceland, dupra., at n. 17 at para. 63.
20 Simons & Califano, J r ., e d s The Media and the Lau> a t4  (1976).



This task , how ever, is n o t alw ays an  easy  one. F reed o m  of 
expression is no t an absolute right, as is, for example, the freedom 
from torture. The judiciary sometimes needs to reconcile disparate 
principles. Freedom  of expression m ust be balanced against certain 
imperatives of public interest such as national security, public order, 
public health o r morals, and individual rights such as réputation and 
th e  r ig h t  to  p r i v a c y .^  T he  c ru x  o f th e  m a tte r  is h o w  th e se  
considérations are defined, w hat limitation of freedom of expression 
is permissible and in w hat ci rcu in stances.^

2. M edia Reporting on the Judicial P rocès
The in teraction  betw een the m edia and the  jud ic ia iy  becomes 

m ore com plicated w hen the m edia reports on the judicial process. 
The public necessarily relies on the m edia for information pertaining 
to judicial cases. In addition, the m edia contributes to the control of 
th e  c o u r t th ro u g h  its  o b se rv a tio n s  an d  en h an ces th e  p ro cess . 
T hrough inform ation obtam ed from  m edia reports, the public can 
m onitor the  justice  system  an d  iden tify  its shortcom ings. Public 
involvem ent could resu it in im provem ent of, and increased public 
confidence in, the judicial system.

M o st ju d ic ia l p ro c ee d in g s  a t t r a c t  v e ry  little , if  any, m ed ia  
interest. Almost by définition, m edia reports are prone to emphasise 
issues th a t a ttrac t public attention. The press m ay not fully cover 
judicial proceedings, or they m ay stress the m ost scandalous détails. 
L ’Affaire Grégory in France serves as an illustration. This convoluted 
tragedy  centring  on the  unsolved m urder of a child has been the 
subject of intense m edia attention. The unrestrained actions of the 
m edia have been criticised by some, including by  m em bers of the

21 T hese  co n sid é ra tio n s  a re  v ague an d  can  be ab u sed . R efer be low  to  th e  
discussion o f the S iracusa Principles.

22 S. Sorabjee, "The Im portance and Use of International and Com parative Law: 
The Indian Expérience”, in H andbook at 3.

23 “The R ight to A ttend Crim inal H earings” (1978), 78 Colum. L. Rev. 1308 at 
1314. See also, “T ria l Secrecy  and  the  F irs t A m endm ent R ig h t o f Public 
Access to Jud icia l Proceedings” (1978), 91 H arv. L. Rev. 1899 at 1902-04.



media itself,2^ as adversely affecting the lives of G régory’s family.2® 
Some have argued that press reports such as these m ay interfere with 
the independence of the  jud ic iary  and  the  rig h t to  a fair tria l by 
unduly influencing the judge, the jurors, witnesses, and the général 
public.

Situations such as these can lead to a conflict between the right 
to  in fo rm atio n  an d  ju d ic ia l in d epen d ence . As n o ted  above, the  
judiciary m ay lim it the général “openness” of judicial proceedings. 
This, as will be discussed below, can be because of the type of case 
before the court or in order to  protect the parties’ right to a  fair trial. 
In limiting public, and press, access to  the courtroom, the judiciary is 
restricting the freedom it is often called upon to protect.

M any commentators have noted that the principles of freedom of 
expression  and  th e  independence of th e  ju d ic ia ry  establish  “the  
contest, not its resolution. ”2^ The challenge is the resolution of the 
problems posed by the interaction of the media and the judiciary. The 
following sections wrll discuss the interaction of the m edia and the 
jud ic iary  th ro u g h o u t the jud icial p rocess in  an a ttem p t to b e tte r 
highlight the issues.

24 See Lacour, Le Bûcher des Innocents, P ion (1993).
25 “L'Affaire G régoiy  et les M édias", (Dec. 1993) L 'Evenem ent du Jeudi, 52. See 

also: "Les Jo u rna lis tes  sont-ils des p o u rris?” (M ay 1985) L 'E venem ent du 
Jeudi.

26 In a  speech delivered by Justice  S tew art of the U nited States Suprem e Court, 
quoted in The Media and the Law a t 2.



The Media and the Judiciary throughout the Judicial Procès j

A. Pre-Trial
In the period before trial, the m edia and the judiciaiy  m ay have 

différent interests. The m édias interest in an event begins w ith the 
event itself. For example, w hen a crime that attracts public attention 
is committed, the news value of the story rapidly decreases as weeks, 
days, even hours go by. M em bers of the press rush, competing w ith 
each other, to break  the story. At times, the first p riority  is speed. 
The judicial process, on the other hand, has quite a différent focus on 
the same set of events. The process favours thorough and deliberate 
préparation for the day in court, w here the facts and légal argum ents 
are presented.

As a général rule, therefore, public access to information during 
th e  p re - tr ia l  p e rio d , w h ic h  in c lu d e s  p o lice  in v e s tig a tio n  an d  
prelim inaiy proceedings, is limited. Access to pre-trial information is 
limited to prevent “trial by the press” for three reasons: to  protect the 
privacy of certain  individuals in sensitive m atters (such as in rape 
and juvenile cases), to maintain the integrily of the judiciaiy and to 
preserve the presum ption of innocence.

The U nited Kingdom, for example, has created one of the most 
comprehensive systems for regulating the pre-trial period in the form 
of contem pt laws. The Contem pt of C ourt Act ,1981 provides tha t 
contempt is committed if a publication “creates a  substantial risk that 
th e  course o f ju stice  in  p a rtic u la r  p roceed ings w ill be seriously  
im peded or prejudiced.” Similarly, the Pénal Code of France makes it 
an offence “to publish before the décision of the court, commentaries, 
the aim of w hich is to  constitute pressure relating to the déclaration 
of witnesses or to the décision of the court.

27 K in gsfo rd -S m ith  an d  O liver, eds., E rre ra , “R écen t D evelopm en ts in  the  
French Law of the Press in Comparison w ith Britain" Economical with the Truth: 
The Law and Media in a Démocratie Society 74 (1990).



Furtherm ore, in France, criminal procédures, acts or documents 
m ust not be published before they are introduced in  open c o u r t.^  
This does not mean, however, th a t the restriction of access to this 
in fo rm a tio n  d u rin g  th e  p re - tr ia l  p e r io d  is co m plé té . In  som e 
countries, such as France and Spain, sta tu to iy  provisions prohibiting 
p u b lic  access to  in fo rm atio n  a re  loosely  app lied . In  Spain , for 
example, p re-tria l p rocédures and p re-tria l evidence, the  Jumarlo, 
have a secret ch arac te r vis-à-vis th ird  parties. A ccording to one 
commentator, this provision specifically prohibits direct access to the 
acts and documents that constitute the dumario, not the subject m atter 
of the  docum ents itself. This inform ation m ay be gained th rough  
différent means, such as through press investigation, and it may be 
published. ̂

W hile  u n d e rs ta n d in g  th e  im p o rta n c e  o f c o n fid e n tia lity  o f 
in v estig a tio n  in  th e  p re - tr ia l p eriod , it m ust be n o ted  th a t th is 
principle m ust not affect the pre-trial rights of accused persons, such 
as freedom  from  torture. Therefore, presenting an arrested  person 
before a judge to confirm the arrest is an im portant guarantee against 
po lice  ab use . T h is p ro c é d u re  sh o u ld  be p u b lic  to  e n su re  th a t  
allégations of torture, for instance, are handled properly. Adding an 
abusive police force or a corrupt judiciary to the balance weighs in 
the favour of the  critical im portance of a  vigorous and free press 
during pre-trial, and throughout the judicial process, to pro tect an 
ind iv idua l’s p re -tria l rights. Secrecy  can encourage violations of 
hum an rights.

B. D u rin g  T r ia i
1. In General

Unlike the pre-trial period, the public and press have the right to 
have access to trial. Freedom  of expression weighs with, not against, 
the fair adm inistration  of justice. D uring  trial, they  w eigh on the 
same side of the scale; fairness is guaranteed by public access.

28 Errera, "Press Law in F rance” (1993), Prejd Law andPractice at 70 (Article 19).
29 B. Rodriguez Ruiz, "Freedom  of the Press in Spain” Preôé Law and Practice at 

144.



W hen the trial begins, the interaction between the m edia and the 
judiciary becomes m ore direct. The public, the media, the parties, 
and o ther actors are ail in the same room, often for the first time. 
They together form  w hat has been called the “internai community of 
the law.”'-’0 This community is particularly  concerned w ith  the fair 
adm inistration of justice and the rights of the parties. The court is 
c o n c e rn e d  th a t  ju d g em e n ts  a re  re n d e re d  b a se d  on ad m issib le  
evidence. In  the courtroom, these actors are expected to behave in a 
m anner th a t does n o t in te rfere  w ith  th e  in teg rity  of th e  judicial 
process, the privacy of certain individuals, and the right to a  fair trial.

The so-called “external com m unity” is the w orld outside of the 
courtroom, a  w orld  of différent expectations and différent interests. 
T h e  e x te rn a l  c o m m u n ity ’s r ig h t  to  k n o w  p ro v id e s  p u b lic  
accountability. To fulfil this right, the press enters the courtroom  to 
get the news to the outside. Generally, the press follows trials th a t are 
of interest to the public, who wants as m uch information as possible 
as soon as possible.

2. Exceptions to the Rule o f Public AcceM
Some argue that m edia reports, by their veiy  nature, m ay distort 

détails, mclude inadmissible facts, or îdentify individuals in sensitive 
cases. The public m ay form an opinion as to the proper outcome of a 
case on the basis of these reports: an opinion which may differ from 
the  décision  reach ed  by  a  judge  o r ju ry  follow ing a  p roceed ing  
employing ail légal guarantees.

M em bers of the public are not the only ones w ho may be affected 
by m edia reports — m embers of the “internai com m unity” m ay be 
affected as well. In  ju iy  trials, for example, jurors may be exposed to 
inadmissible evidence or to  public expectation. Judges themselves 
may be influenced by m edia reports and public opinion. The parties' 
right to a  fair trial and the independence of the judge m ay suffer as a

30 L. D en n is ton , “T he S trugg le  b e tw een  th e  F irs t an d  S ix th  A m end m en ts” 
(Novem ber 1982),California Lawyer 43 at 44.



resuit. In  the m ost extrem e cases, the  co urt m ay be incapable of 
rendering justice.'^

Article 14, therefore, recognises that there may be exceptions to 
the général rule of openness “for reasons of m orals, public o rder 
(ordre publie) or national security in a démocratie society, or when the 
in terests of the  p rivate  lives of the  P arties so requires, or to  the  
extent necessary in the opinion of the court in spécial circumstances 
w here publicity would prejudice the interests of justice.”

As is true  w ith  ail exceptions to a  rule of law, however, these 
restrictions m ust not jeopardise the essence of the protected right. As 
the Siracusa Principles on the Limitation and Dérogation Provisions 
of the IC C P R  recognised, limitations m ust be in terpreted  strictly in 
f a v o u r  o f  th e  p ro te c te d  r ig h t ,  a n d  can  o n ly  be  a p p l ie d  in  
circumstances provided for in the law. Limitations m ust be strictly 
necessaiy and proportionate, and m ust not be applied in an arbitrary  
or discrim inatory manner. Furtherm ore, there m ust be the possibility 
to challenge the limitation and to receive rem edy against its abusive 
application.32

Following the logic of Article 14, judges m  some cases impose a 
to tal or partia l ban on reporting  on a public trial. In  o ther cases, 
participants in the trial, including parties, lawyers and witnesses are 
ordered not to speak about the case.

The most severe restriction is court closure. In  certain types of 
cases, like those  involving rape  o r o th e r sexual offences, fam ily 
m atters (divorce, paternity , adoption, guard iansh ip ), and  m ental 
p a tien ts, th e  judge m ay o rd er th e  courtroom  closed to  p reserve  
privacy. This restriction m ust be strictly necessary.

S im ilarly , a ju d ge  m ay close th e  c o u rt in  cases co ncern in g  
“national security” or “public o rder” in order to protect the sensitive

31 As was the case in the trial of M . T rouré in Mali, w hich was observed by the 
I C J .  T his is one reaso n  w h y  th e  I C J  has ad v o ca ted  th e  c réa tio n  o f an 
In te rn a tio n a l C rim inal C ourt. See T ow ards U n iversal Ju s tic e  ( IC J , M ay 
1993).

32 Siracusa Principles at I(A).



nature  of certain  inform ation. Obviously, these considérations are 
vague and are open to abuse. Therefore, restrictions on public access 
fo r  th e se  re a s o n s  m u s t be  u se d  o n ly  in  th e  m o st e x tre m e  
c ircu m stan ces an d  in  acco rd an ce  w ith  th e  S irac u sa  P rin c ip les  
referred to above. In  particular, the possibility to challenge and to 
obtain rem edy against abusive application m ust be available.

A judge m ay close a  court if a parly  argues th a t a  substantial risk 
of prejudice to the defendant or to  the adm inistration of justice exists. 
W hen both parties in the case agree, the judge can assume that court 
closure is fair to  the  parties involved, and m ust then  w eigh their 
wishes against the public s right to know. W hen the parties disagree, 
the balance of interests équation is more complicated.

A no ther issue th a t m ay be considered  is the  effectiveness of 
restrictions. Today, changes in m edia technology and the increasing 
globalisation  of th e  m edia has m ade the  in teraction  betw een  the  
m ed ia  an d  th e  ju d ic ia ry  m o re  co m p lica ted . T he “B a rb ie -K e n  
M urders” in Canada raise this point. In  this case, a young m arried 
couple allegedly com m itted a sériés of sex-and-torture killings. An 
O ntario judge, who found the wife guilty of manslaughter, recently 
banned the publication of most of the facts of the case until after the 
h u sb a n d ’s tr ia l. T he ju d g e  s ta te d  th a t  h is p u b lica tio n  ban  w as 
intended to “balance the freedom of the press and the right of [the 
h usb and ] to a fa ir t r i a l . D e s p i t e  th e  ju d g e ’s b lack o u t o f the  
Canadian media, the détails of the case have seeped into C anada via 
foreign press (e.g., the W ashington Post), com puter bulletin boards, 
a n d  on-line  d a ta -b a se s . T he q u e s tio n  is w h e th e r  th is  n a tio n a l 
restriction, or any, can be effective in the m odem  world. ̂

3. Checktf on the Balance
W hen a judge orders a restriction  on press access to trial, the 

question  becom es w h eth er there  is the  “an efficacious corrective

33 Justice Kovacs quoted in “The Barbie-Ken M urders”, Newdweek, Dec. 6, 1993, 
at 21.

34 See p a p e r  p r e p a r e d  fo r  th is  S e m in a r  b y  J u s t ic e  K irb y  e n t i t le d  “T he 
Globalisation of M edia and Jud icia l Independence''.



m achinery  to  challenge the  re s tr ic tio n ”^® and  rem edy against its 
abusive application.

The first issue is standing. Does the press have standing to  object 
to an order that closes the courtroom  or sets restrictions on reporting 
of ju d ic ia l p ro ceed in g s?  T ypically, only  m te re s te d  p a rtie s  to  a 
particular case have standing. The issue is w hether the media is an 
"interested party,” in criminal cases w here the prosecution represents 
the public interest. There is an argum ent th a t présentation of these 
interests before the court should not be left to the prosecutor, who 
m ay no t expound  the p rincip le  o f open justice  w ith  d iligence . ^  
Ideally, the presiding judge should consider the interests of the media 
an d  th e  p ub lic  in o bserv ing  an d  being  in fo rm ed  a b o u t ju d ic ia l 
proceedings w hen making a  décision to  order closure or restrictions 
on reporting.

In  some jurisdictions, it m ay be possible to assert standing by 
dem onstrating an interest tha t is protected by a particular statute or 
constitutional p ro v is io n .^  In the U nited Kingdom, for example, even 
though  the C ontem pt of C ourt Act, 1981 does no t explicitly give 
stand ing  to  th e  m edia to  oppose an order, a co u rt has “in h eren t 
jurisd iction” to  perm it représentations by the m e d i a . T h e  courts 
have been increasingly receptive to hearing such représentations.'®

In Europe, w hen national jurisd iction  does not g ran t effective 
remedy, recourse may be sought at the régional level. In The Sunday 
TimeJ Ccute,^ the European C ourt of Hum an Rights did not uphold 
orders in the U nited Kingdom to restrict public access to information 
concerning a drug that had allegedly caused severe birth  defects. The

35 Sorabjee in H andbook at 3.
36 Nicol, "R eporting  in C o urt”, The L aw  Society's Gazette, 17 (N ovem ber 6, 

1991).
37 Bail, "Protecting Access to the Criminal C ourt” (1981), 13 A rizona State Law 

Jo u rn a l 1049 at 1063, n. 116.
38 Beloff, “Fair Trial - Free Press? R eporting Restrictions in Law and Practice." 

(Spring 1992), Public Law  92 at 98.
39 Nicol, dupra., at n. 36, at 17.
40 The Sunday Times Case, (27 O ctober 1978) Sériés A, No. 30. H andbook at 

175-77 (Eur. C ourt H . R.).



Court stated th a t the restriction violated the freedom of expression 
on the grounds th a t the drug  disaster w as a  m atter of undisputed  
public interest, and publication w ould not substantially d istort the 
settlem ent process. The co urt concluded th a t “the  in terference 
com plained  o f d id  n o t co rre sp o n d  to  a social need  su ffic ien tly  
pressing- to outweigh the public in terest in freedom of expression. ^

C. Podt-TriaL
A fter the tria l is concluded, the  only rem aining in terest is the 

integrity of the  judiciary. Thus, the m ost significant aspect of the 
post-trial period  is the régulation of criticism of judicial décisions. 
This is a controversial question. After the décision has been handed 
dow n, given th a t  r ig h ts  o f th e  p a rtie s  have been  respected , the  
balance of interests becomes less complicated, bu t no less difficult. In 
the  post-tria l period, the freedom  of expression m ust be weighed 
directly against the integrity of the judiciary.

According to  one judge, “each attack  on a judge for a  décision 
given by  him  is an a ttack  on the  independence o f th e  judiciary, 
because it represents an attem pt on the part of those who indulge in 
su c h  c r it ic is m  to  c o e rc e  ju d ic ia l  c o n fo rm ity  w ith  th e i r  ow n 
p re c o n c e p t io n s  a n d  th e r e b y  in f lu e n c e  th e  d e c is io n -m a k rn g  
p ro cess.”^  F u rth erm o re , “if a  judge rs to  be in  fear o f personal 
criticism by political or pressure groups or journalrsts... it would most 
certainly underm ine the independence of the judiciary.”̂

As a g énéra l ru le , o f course, th e  p ress  rs free to  express its 
opinions and to  criticise judicial decisrons and actions. Restrrcting 
this freedom is w arranted  only in the m ost extreme circumstances.

U nder French law, for example, it is an offence “to criticise and 
discrédit a  judicial décision in such a m anner as to harm  the authonty

41 Id., at para. 66.
42 Id., at para. 67.
43 Justice  P.N . Bhagwati, “The Pressures on and Obstacles to the Independence 

of the Judiciary" (1989), 23 C IJ L  Bulletin 14 at 25.
44 Id.



of justice or independence of the judges.”̂ ® England’s approach to 
this question is th a t “no criticism of a judgement, however vigorous, 
can am ount to contem pt of court, providing it keeps w ithin the limits 
of reasonable courtesy and good faith.”̂  The H igh C ourt in Kenya 
has ru le d  th a t  “co u rts  co u ld  n o t use th e ir  c o n tem p t p o w er to  
suppress m ere criticism of a  judge or to  vindicate the judge in his 
personal capacity, bu t ra ther could use it only to punish scurrilous 
abuse of a judge w hen necessary in the interests of justice.

Conclusion: Self-Régulation
H aving  traced  a som ew hat dism al p ic tu re  o f th e  relationship  

be tw een  th e  m edia  an d  th e  jud ic iary , it m ust be n o ted  th a t the  
relationship usually w orks quite well. The press often has a  subtle 
understanding  of the im portance of fair trial, privacy and judicial 
integrity. Generally, the press takes its “public w atchdog” function 
senously in order to improve the functioning of the adm inistration of 
justice and to protect individual rights.

In  m any  countries,^®  m em bers o f th e  p re ss  have fo rm ed  a 
national press council in response to increasing calls for m odération 
of press excesses. Press councils often have the authority  to hear and 
décidé cases of individual complaints against the press. Sweden also 
has a P ress O m budsm an  w hose fun ctio n  is to  m ediate  d ispu tes 
before they are subm itted to formai m echanism s.^

Press councils often create professional guidelines for members 
to follow. Typically, the guidelines set up a system of voluntary self-

45 E rrera, EconomicaL with the Truth at 74, quoting Article 226 o f the Pénal Code.
46 R. v. M etropo litan  Police Comm issioner, ex parte, B lackburn, [1968] 2 QB 

150, at 155; H andbook a t 183.
47 H andbook a t 182, in reference to Republic v. Nowrojee, H igh Court, Mise. 

Crim, App. No. 461 of 1990.
48 F or example, A ustralia, A ustria, Germ any, N etherlands, N orw ay, Sweden, 

and the U nited Kingdom.
49 Ju d g e  Groll, V ice-President of the IC J , is the form er Press Om budsm an in 

Sweden.



co n tro l. B ased  p r im a r ily  on  e th ica l co n cep ts  an d  “o th e r  self- 
d isc ip lin a ry  m e a su re s ,” codes o f e th ics “s tn v e  to  p re se rv e  the  
m aterial and m oral in terests of the  profession and to p ro tec t and 
su p p o r t th e  good  nam e o f th e  p ro fess io n  b o th  am ong  its ow n 
members and am ong the général public. A code of ethics m ust also 
p revent any abuse by  m em bers of the profession of the rights and 
privilèges conferred on them  by it/'^O

According to Predd Law and Practice, most press codes include the 
following issues:

1. honesty and fairness, duty  to seek views of the subject of 
any  critical reportage in advance of publication; duty  to 
correct factual errors; duty not to  falsify pictures or to use 
them  in a  misleading fashion;

2. duty to  provide an opportun) ty to reply to critical opinions 
as well as to critical factual reportage;

3. appearance as well as reality of objectivity;
4. respect for privacy;
5. duty  to distinguish between facts and opinion;
6. d u ty  n o t to  d iscrim ina te  o r to  m flam e h a tre d  on such 

grounds as race, nationality, religion, or gender;
7. duty  not to use dishonest means to obtain information;
8. duty not to endanger people;
9. général standards of decency and taste;
10. duty not to  divulge confïdential sources;

50 R. v o n  S c h illin g , "A n O v e rv ie w  o f M e d ia  C o des o f E th ic s  a n d  th e ir  
Relationship to Jud ic ia l Independence”, a  paper prepared for this Seminar.



11. duty not to prejudge the guilt of the accused and to publish 
th e  dism issal of charges against or acq u itta i o f anyone 
a b o u t w hom  th e  p a p e r  p re v io u s ly  h a d  re p o r te d  th a t  
charges had been filed or that a trial had commenced.ôl

I t  m ay  be p o ss ib le  to  w id e n  th e  scope o f th e  p ro fe ss io n a l 
guidelines to include the bench and bar, Such voluntary bench-bar- 
press agreements set guidelines for judges, lawyers and journalists in 
regard to  proper media coverage of judicial cases. These agreements, 
for example, help to clarify w hen it is p roper for lawyers to  comment 
to  the  m edia on a p a rticu la r case. Also, th ey  m ay lead to  b e tte r  
communication between bench and b ar and the media.

51 Press Law and Practice, An Article 19 Report, International Centre Against 
Censorship (1993) at 264.



A Note on Judicial Independence, the Media and the Righty of the Child

Joaquin Ruiz-Gim énez'r’'r

The D ile ni m a
W hen dealing w ith such a  pertinent and suggestive problem  as 

the relationship between the judiciaiy and the public media, we m ust 
not fail to consider the specific perspective of the protection of the 
rights of children, as either victims or perpetrators of crime and how 
they  are affected by légal procédures. Two recent cases ' serve as 
potent reminders; on the one hand  the boys of Liverpool judged and 
convicted for the m urder of a  younger child, and, on the other, the 
young  adolescents w ho w ere v io lated  and  to rtu re d  to death  in a 
Spanish village. Both cases were thoroughly reported  by the w ritten 
press and radio and télévision.

B efore d ea lin g  w ith  th e  c u rre n t q u es tio n s p osed  from  th is  
perspective, reference should be made to a perm anent uncertainty  in 
doctrine and practice.^

This u n ce rta in ty  is th e  conflict be tw een  essen tial goods and 
values; one s own life and that of others, liberty and equality, justice 
and  p ie ty  o r charity, etc. And, m u e t m ore recently, the  conflict

* This article was translatée! from Spanish.
»* F o rm e r  P ré s id e n t o f th e  In te rn a t io n a l  C om m ission  o f J u r is t s ,  F o rm e r 

O m busm an of Spain  and P rés id en t o f the  N ational C om m ittee (Spain) of 
U N IC E F.

1 This article was w ritten  in Jan u a iy , 1994.
2 F rom  th e  e th ica l an d  ju rid ica l re flec tio n  o f th e  g rea t G reek  an d  R om an 

moralists and jurists and Christian theologians from antiquity, to the M iddle 
Ages and through to the m odem  era since K ant and his followers.



between fundam ental hum an rights. This includes such stinging and 
polemical problem s as the conflict between the right of the em biyo to 
b irth  and the right of the m other to survive; the right of the elderly or 
debilitated to life and their right to a dignified death; the right of the 
scientist to  te s t nuclear m aterials and the  rig h t of the  rest of the 
population not to be destroyed by  his experiments; the right of the 
owner to his possessions and the right of the hungiy  to steal w hat he 
needs not to die.

W ith ail pertinent distinctions, in this panoram a we also fïnd the 
potential for conflict betw een the  fundam ental righ t of judges to 
in d e p e n d e n c e  in  th e  e x e rc is e  o f th e ir  b a s ic  fu n c tio n s , th e  
fundam ental r ig h t of jo u rn a lis ts  to  investigate  and  re p o rt social 
events and, finally, the right of each individual to the respect o f his or 
h er privacy, hon o u r and  répu ta tion , and  ail the  m ore so w hen it 
co ncern s c h ild re n  a ffec ted  b y  a légal p ro c é d u re . In  b rie f, th e  
fundam ental rights of each person in sociely borders on the rights of 
ail the  rest and  th ey  have th e ir lim itations. They are harm onised 
rec ip ro ca lly  so th a t th e re  m ay be peace, as m o dem  dém ocratie  
thought has affïrmed since Em m anuel Kant.

Under Human Rights Law
The perception through collective conscience of this confhcting, 

an d  y e t re c o n c ilab le  d isp o sitio n  o f fu n d am en ta l r ig h ts  led  the  
représentatives of the founding members of the U nited Nations, after 
the Second W orld War, to proclaim in the pream ble to the Universal 
D é c la ra t io n  o f  H u m a n  R ig h ts  o f  10 D e c e m b e r  1948, th a t  
“récognition of the inherent dignity and of the equal and inaliénable 
rig h ts o f ail m em bers of th e  hum an  fam ily is th e  fou n d atio n  of 
freedom, justice and peace in the w orld” and th a t “it is essential, if 
m an is no t to  be com pelled to  have recourse, as a last resort, to  
rebellion against tyranny and oppression, that hum an rights should 
be protected by the rule of law.”3

3 Pream ble of the Universal Déclaration of H um an Rights



In  light of these lofty principles, the well-know n table of basic 
rights was articulated, emphasising, amongst others, “the right to an 
effective  rem ed y  b y  th e  c o m p e te n t n a tio n a l tr ib u n a ls  for acts 
violating the fundam ental rights granted him by the constitution or 
by  law ”.^ B ut the U niversal D éclaration  also provides; “Everyone 
h as d u tie s  to  th e  co m m u n ity  in  w h ich  a lo n e  th e  free  an d  full 
development of his personality is possible”; and that, “In the exercise 
of his rights and freedoms, eveiyone shall be subject only to  such 
lim ita tio ns as are  d e te rm in ed  b y  law  so lely  fo r th e  p u rp o se  of 
securing due récognition and respect for the rights and freedoms of 
others and of meeting the just requirem ents of morality, public order 
and the général welfare in a dém ocratie society”.^ Distressingly, we 
are generally silent about these later provisions. The interprétation of 
the correct meaning and the scope of these “limitations” is obviously 
the  function  of dém ocratie parliam ents w hich  e laborate  on laws 
regulating the exercise of each one and, ultimately, of the judges or 
tribunals w hich apply those laws to concrete cases subm itted to  its 
jurisdiction.

C orn ing  to  th e  sp é c if ié  is su e  to  be a n a ly se d  ( th a t  is, th e  
re la tio n sh ip  be tw een  th e  independence  o f the  ju d ic ia ry  and  the 
public media, and in this framework, the protection of the rights of 
the child), it is helpful to recall summarily that ail the international 
treaties draw n up in the light of the Universal Déclaration of Hum an 
Rights emphasise unequivocally both the substantiality of recognised 
fundam ental rights and their limits.

For example, Article 14(1) of the International Covenant on Civil 
and Political R ights^ (IC C P R ), while recognising th a t “everyone 
shall be e n title d  to  a fa ir  an d  p u b lic  h e a rin g  b y  a co m peten t, 
independent and impartial tribunal established by law ” stresses that 
"the press and the public m ay be excluded from ail or part of a  trial 
fo r re a so n s  o f m o ra ls , p u b lic  o rd e r  o r n a tio n a l s e c u r ity  in  a 
dém ocratie society, or w hen the interest of the private lives of the 
Parties so requires, or to the extent strictly necessary in the opinion 
of the court in spécial circumstances w here publicity w ould prejudice

A Article 8 of the Universal Déclaration of H um an Rights
5 Article 29(1) and (2) of the Universal Déclaration of H um an Rights
6 of 16 D ecem ber 1966



th e  in te re s ts  o f ju s t ic e .” A rtic le  14 also  c o n c lu d e s  th a t  "any  
judgem ent rendered  in a  crim inal case or in a suit a t law  shall be 
made public except w here the in terest of juvenile persons otherwise 
requ ires or the  proceedings concern  m atrim onial d ispu tes of the 
guardianship of children.”

Similar principles appear w ith respect to the right to freedom of 
expression: w hich is amply guaranteed in ail aspects, b u t not w ithout 
re -a f f irm in g  th a t  its  e x e rc ise  can  a lso  be “su b je c t to  c e r ta in  
restrictions”..."prescribed by law and w hich are necessaiy for respect 
of the rights or réputations of others, or for the protection of national 
security  or of pub lic  order, or o f public  hea lth  or m o ra ls” (Art.
19(3)).

The same restrictions, and sim ilar w ording, is revealed in the 
E u ro p ean  C onven tion  for th e  P ro tec tio n  of H um an  R ights and 
Fundam ental Liberties'7 (E C H R ) w here judicial procédures” and the 
right to the freedom  of e x p r e s s i o n ^  are concerned. Art. 10(2), states 
th a t the exercise of the freedom  of expression “m ay be subject to 
su ch  fo rm a lit ie s , c o n d itio n s , r e s tr ic t io n s  o r p e n a l tie s  as a re  
prescribed by law and are necessaiy in a  démocratie society, in the 
interests of national security, territorial in tegrity or public securily, 
for the prévention of disorder or crime, for the protection of health or 
morals, for the protection of the réputation or the rights of others; for 
preventing the disclosure of inform ation received in confidence, or 
for m aintaining the authority  and im partiality of the judiciary.”

W here children are specifically concerned — the main feature of 
this report - the ICC PR, w ith  the rigour of jiut cogend, prescribes that 
“Every child shall have, w ithout any discrimination as to race, colour, 
sex, language, religion, national or social origin, p roperfy  or birth, 
the right to such measures of protection as are required by his status 
as a  minor, on the part of his family, society and the State.

9 4 Novem ber 1950.
8 Article 6 of the EC H R .
9 Article 10 o fth e  E C H R .
10 Article 24 of the E C H R .



Under the United Nations Convention on the Rights of the Child
D eem ing these  p recep ts  in su ffic ien t befo re  the  increasing ly  

perturbing situation of children in the so-called developing countries 
and  in  th e  m crease  o f m is trea tm en t, ra p e  an d  v ariou s types of 
e x p lo ita tio n  in  th e  c o u n tr ie s , r ic h  c o u n tr ie s  o f th e  N o r th e rn  
Hemisphere, the U nited N ations prom ulgated the sister Déclaration 
of the Rights of the Child11 on 20 Novem ber 1959, in the effort to 
advance a rigorous and im perative agreem ent which, as we know, 
was obtained th irty  years later in the Convention of the Rights of the 
Child,12 (Children's Convention).

Concentrating on w hat concerns us most today, it is im portant to 
point out the following articles in the C hildren’s Convention:

• “In ail actions concerning children, w hether undertaken by 
public or private social welfare institutions, courts of law, 
adm inistrative au thorities or législative bodies, the  best 
interests of the child shall be a p rim aiy  considération. ”1^

• “State Parties undertake to  respect the rights of the child, 
to preserve his or her identity, including nationality, name 
and family relations as recognised by law w ithout unlawful 
interference. ”1 ̂

• “T h e  c h ild  sh a ll h a v e  th e  r ig h t  to  th e  f re e d o m  of 
expression... The exercise of this right may be subject to 
certa in  restric tions, b u t these shall only be such as are 
provided by law and are necessary for the respect of the 
rights or répu ta tions of others; or for the  p ro tec tion  of 
national securily or of public order, or of public health or 
m orals.”1®

11 20 N ovem ber 1959.
12 20 N ovem ber 1989.
13 Article 3(1) of the Children's Convention.
14 Article 8 of the C hildren’s Convention.
15 Article 13 of the Children’s Convention.



• “N o  ch ild  shall be su b jec ted  to  a rb i tra ry  or un law fu l 
in te rfe re n c e  w ith  h is o r h e r  p rivacy , fam ily, hom e or 
co rrespondance, nor to  un law ful a ttack s on his o r her 
h o n o u r an d  rép u ta tio n . The ch ild  has th e  r ig h t to  th e  
p r o te c t io n  o f th e  law  a g a in s t  su c h  in te r fe re n c e  o rattacks. "16

• “State Parties recognise the im portant function perform ed 
by  th e  m ass m edia  and  shall ensure  th a t  th e  ch ild  has 
access to  in fo rm ation  an d  m ateria l from  a d iversity  of 
national and international sources, especially those aimed 
at the “prom otion of his or her social, spiritual and moral 
well-being and physical and m ental health .” To this end, 
S ta te  P a r tie s  a re  to  en c o u ra g e  th e  m ass m ed ia , an d  
in te r n a t io n a l  c o -o p e ra t io n  in  th e  p ro d u c t io n  a n d  
d is s é m in a tio n  o f in fo rm a tio n  a n d  m a te r ia l  h a v in g  
particu lar regard  to the lm guistic needs of children, and 
“encourage the development of appropriate guidelines for 
the protection of the child from inform ation and material 
injurious to his or her well-being.

• Finally, and this is the aspect most directly related to the 
problem  which occupies us here, - w here a  child accused of 
having  in fringed  the  pénal law  is concerned, th e  S tate 
Parties to the C hildren’s Convention recognise his or her 
r ig h t  “to  be t r e a te d  in  a m a n n e r c o n s is te n t w ith  th e  
p ro m o tio n  o f th e  ch ild ’s sense o f d ig n ity  an d  w o r th ”, 
reinforcing the ch ild s respect for the hum an rights and 
fundam ental freedom s of others and taking into account 
the child s âge, the im portance of his or her réintégration 
and assumption of a constructive rôle in society.

To th is  end, th e  S ta tes also g u a ra n te e  th e  ch ild  accused  of 
infractions the  principle of legality and non-retroactiv ity  of pénal 
norm s; the  p resum ption  of innocence; p rom pt inform ation of the 
charges against him; ap p ro p ria te  légal or o ther assistance m  the

16 Article 16 of the Children's Convention.
17 Article 17 o fth e  Children's Convention.
18 Article 40 of the C hildren’s Convention.



p ré p a ra t io n  o f h is d e fen ce ; a h e a rm g  w ith o u t d e lay  b e fo re  a 
com peten t, in d epen d en t an d  im partia l ju rid ica l au th o rity  in  the  
presence of légal or other appropriate assistance; the non-obligation 
to give testim ony or to confess guilt; the possibility to intervene in the 
interrogation of witnesses; to have recourse to a superior authority or 
judicial body if he is declared guilty; free assistance of an in terpreter 
if necessaiy; and a very fundam ental aspect, “his or her privacy fully 
respected at ail stages of the proceedings”; as well as other ulterior 
means in the interest of the child and his réhabilitation, always with 
full respect of his hum an rights and w ith due légal guarantees. (Art.
40)

To this w e m ust add com plem entary aspects contam ed in The 
Beijing Rules, or U nited N ations S tandard  M inimum Rules for the 
Adm inistration of Juvenile J u s t ic e ^  (Beijing Standards of Juvenile 
Ju s tic e ) . In  th is  excellen t co llection  o f R ules, it is p a rtic u la rly  
interesting to  point out that:

a) “The juvenile justice system shall emphasise the well-being 
o f th e  ju v en ile  a n d  sh a ll e n su re  th a t  an y  re a c tio n  to 
juvenile offenders shall alw ays be in  p ro p o rtio n  to  the 
circumstances of both the offenders and the offence/’̂ O

b) A t a il s ta g e s  o f  th e  p ro c e e d in g s  b a s ic  p ro c é d u ra l  
guarantees, similar to those later included in Art. 40 of the 
Children s Convention will be respected.

c) In  order to avoid harm  being done to juveniles by undue 
publicity or the process of labelling, their privacy shall be 
respected  a t ail stages and "in principle, no inform ation 
th a t may lead to the identification o f a  juvenile offender 
shall be published”.

19 A dopted by  the General Assembly 10 Decem ber 1985.
20 Article 5 of the Beijing Standards of Juvenile Justice.
21 Articles 8(1) and (2) of the Beijing Standards of Juvenile Justice.



Enduring Problème and Suggestions for the Future
Thus expounded, it seems clear th a t the norm ative panoram a, 

international and national, is substantially  positive in foreseeing a 
reasonable harm onisation of the fondam ental rights analysed in the 
scope of the independence of the judiciary, the freedom of expression 
and the protection of the rights of children.

Admittedly, there is, in practice, persistent, and sometimes even 
escalating  fric tio n  b e tw een  th ese  rig h ts  and, consequen tly , the  
complaints of individuals and groups, and proposais for reform  of 
légal norms, especially those w hich affect the rights of children as 
victims or accused. It requires an up-to-date and positive reflection:

• In some countries (including Spain, w here such différent 
f u n d a m e n ta l  r ig h ts  a re  la rg e ly  c o n s e c ra te d  in  th e  
Dém ocratie Constitution o f 1978 and in later législation), 
various political parties, of differing idéologies, as well as 
N G O ’s and other associations, particularly  those devoted 
to co-operation w ith  children and juveniles, have urged the 
prom ulgation  of new  norm s in the  ju rid ical-penal o rder 
w hich w ould strengthen the protection of persons affected 
by processes of this kind.
The M in istry  of Public Affairs (in Spain and équivalent 
bodies in  o ther countries) has been asked to  d istribu te  
instructions to  its subordinates on ail levels, in o rder to 
accen tua te  its function  as the  g uard ian  o f fundam ental 
rights w ith  respect to honour, réputation  and the private 
lives of persons affected by a judicial process, especially in 
the  case o f m inors, and  always w ith  due respect to  the 
in d e p e n d e n c e  o f  ju d g e s  a n d  t r ib u n a ls ,  a n d  o f  th e  
informative function 6f the mass media.

• Another tendency, more flexible and pragmatic, is the self- 
e la b o ra t io n  a n d  th e  a p p ro b a t io n  b y  co llè g e s  a n d  
professional associations of journalism. In  the broad sense, 
th a t is the establishm ent of ethical codes and deontology, 
w itho u t stric tly  punitive sanctions, b u t w ith  convincing 
p rin c ip le s  an d  n orm s w h ic h  lead  to  tru s tw o r th y  an d



effective self-regu la tion . I t  is th e  estab lish m en t o f the  
legitimate exercise of the fundam ental right to the freedom 
o f in fo rm a tio n  a n d  e x p re s s io n  w h ile  s im u lta n eo u sly  
guaranteeing constitutional harm ony w ith  the fundamental 
rights of the persons affected and society in its entirety.
Nevertheless, the question rem ains open. We m ust insist 
on the  fundam ental m ission w hich  judges, law yers and 
professionals in the m edia can, and must, accomplish for 
the  effective harm onisa tion  of th e ir  fundam ental rights 
w ith  those which pertain  to  children and juveniles. This is 
a difficult challenge, b u t beautiful and full of hope.



P a r t Two

The Parante ter,1 
o f J iidicia l Reporting



Media Criticumi ofJudges and Judicial Décidions

P.N . Bhagwati*

Introduction
The judiciaiy  and the press are institutions pedestaled in fragile 

loneliness in the constitutions of m ost démocratie countries. N either 
has the pow er to execute or legislate and neither has an arm y police 
force or extensive bureaucracy  to enforce its rulings or éditorials. 
The judiciary gains vitality from individual jurists, and the press from 
individual journalists. There is also one other feature common to the 
ju d ic ia ry  a n d  th e  p re s s , a n d  i t  is th a t  b o th  a re  v ita l  fo r  th e  
m aintenance and p réservation  of the  dém ocratie w ay of life, free 
from  arbitrariness and authoritarianism . It m ay also be noted that 
both the judges and the journalists depend on their m oral authority 
for effective m stitutional survival. It is therefore essential th a t a  high 
level of co-operation exist between the judges who in terpret the laws 
and the journalists who w n te  about the conduct of public business. 
This high level of co-operation is also essential because the central 
foundation of support for the décision of the judiciary is the people, 
and th a t support can be most effectively achieved through the media. 
Likewise, the independence of the press depends to a large extent on 
the v ibran t activism of the judiciaiy. It is interesting to note th a t both 
in the U nited States as well as in India, the judiciaiy and the press 
have been the constitutional pillars of the society. I t is now a  fact of 
h istoiy  th a t during the Watergate Scandai, the judiciary and the press 
re m a in e d  in d e p e n d e n t an d  s tro n g  in  th e  face  o f an  ex ecu tiv e  
paralysed by corruption and paranoid suspicion and the législature 
fragm ented by spécial interests, frustrated  by inordinate delay and

Form er Chief Ju stice  o f India, C hairm an of the CI J L  A dvisoiy Board.



th e  abuses by  ind iv idual political am bitions. If  anyone deserves 
praise for the political demise of R ichard Nixon and the cleansing of 
a corrupt executive, they are the judiciary and the journalists.

So also in  Ind ia , it  w as th e  p re ss  w h ich  exposed  th e  Boford 
Scandai, an d  it  w as th e  h ig h es t ju d ic ia ry  in  th e  c o u n try  w h ich  
supported the steps to bring the guilty to justice. I m ay also point out 
that it was the press which through investigative journalism played a 
leading p a rt in exposing violations of hum an rights com m itted by 
state as well as non-state actors. They could then be rectified by the 
judiciaiy  through the strategy of public in terest litigation devised by 
this author. The press became a close ally of the judiciary in brmging 
to an end deprivation and exploitation o f the w eaker sections of the 
Indian community. B ut despite this alliance betw een the press and 
the judiciaiy  in  the area of hum an rights violations, in m any other 
areas an abrasive interface between the judiciary and the press exists. 
Thus, it is n ecessary  to  evolve th e  p rinc ip les w hich  govern  the  
re la tio n sh ip  b e tw een  th e  ju d ic ia ry  an d  th e  p ress  and  elim inate 
abrasives from  such relationship . I shall deal w ith  a few  of these 
areas o f ap p aren t clash betw een the jud ic iary  and  the press. B ut 
before doing so, let me m ake a  few prefatory observations.

International and National Standards
I t  is a x io m a tic  th a t  in  a f re e  d é m o c ra tie  so c ie ty , th e  

adm inistration of justice by  an independent judiciary and free speech 
and expression are two of the m ost cherished values, and it is always 
a  d ifficu lt an d  a  delicate ta sk  to reconcile them . L ord  D ip lo ck 1 
pointed out that:

“The due adm inistration of justice requires first th a t ail 
c it iz e n s  sh o u ld  h a v e  u n h in d e re d  acc e ss  to  th e  
constitu tionally  established courts o f crim inal o r civil 
Jurisdiction  for the déterm ination of disputes as to  therr 
légal rights and liabilities; secondly, tha t they should be 
able to  rely upon obtaining m the courts the arbitrament

1 A ttorney General vs. Times N ew spapers Ltd. (1974), A.C. 273.



of a tribunal which is free from bias against any p arty  
and whose décision will be based upon those facts only 
that have been proved in evidence adduced before it in 
accordance w ith the procédure adopted in courts of law; 
and thirdly, tha t once the dispute has been subm itted to 
a court of law, they  should be able to  rely  upon there 
bemg no usurpation by any other person of the function 
of that court to décidé according to law.”

These are the requirem ents of the adm inistration o f justice which 
co n stitu te  a cherished  value o f society. F reedom  of speech  and  
ex p ress io n  a re  eq ua lly  c h e rish ed  va lu es since it is v ita l to  th e  
dém ocratie w ay of life. Freedom  of the press and expression is so 
im p o rta n t an d  v a lu ab le  th a t  it  finds p lace  in  A rtic le  19 o f th e  
U n iv e rsa l D é c la ra t io n  o f H u m a n  R ig h ts , A r tic le  19 o f  th e  
International Covenant on Civil and Political Rights and Article 10 
of the European Convention on H um an Rights. As far as the Indian 
C onstitution is concerned, it is embodied in Article 19(1) (a).

The im portance of the right to freedom of speech and expression 
w as recognised  by  the E u ro p ean  C ourt of H um an  R ights in  the  
Handydide Code w here it w as observed that "[fjreedom  of expression 
constitutes one of the essential foundations of ... a démocratie society, 
once ail the basic conditions for its progress and for the development 
of every m an.”

It is axiomatic that freedom of the press be an essential p a rt of 
freedom  of speech and expression. The im portance of the right to  
freedom  of the press has been em phasised over and over again by 
judges and jurists ail over the démocratie world. The Suprem e Court 
of India pointed out m  a  leading décision:

“Freed o m  o f the  p ress lies a t  th e  fo u n d a tio n  o f old  
d ém ocra tie  o rg an isa tio ns , for w ith o u t free po litica l 
d iscussion , no p ub lic  éd u ca tio n  so essen tia l for th e  
p ro p e r  fu n c tio n in g  o f  th e  p ro c e s s  o f  p o p u la r  
governm ent is possible. A freedom  of such am plitude 
m ight involve risk of abuse ... B ut it is better to leave a 
few  of its noxious branches to th e ir luxurian t grow th 
than  by  pruning them  away to injure the vigour of those 
yielding the proper fruits. I t will thus be seen th a t there



are tw o in terests of g rea t pub lic  im portance viz. the 
adm inistration of justice and freedom  of the press which 
som etim es ap p e a r to  clash  w ith  each  o th e r  an d  th e  
décision of the judiciaiy  which has to perform  the task 
of striking a  balance betw een the requirem ents of free 
press and fair trial.

The First area in which there is an apparent clash between these 
two freedoms is the area relating to contem pt of court.

Contempt of Court: Should Truth be a Defence?
It may be noticed that Article 10 of the European Convention of 

H um an R ights provides th a t th e  exercise of r ig h t to  freedom  of 
expression may be subjected to such restrictions as are prescribed by 
law  a n d  a re  n e c e s s a ry  m  a d é m o c ra tie  so c ie ty  in ter alia  fo r  
m aintaining the au thority  and im partiality of the judiciaiy. Article 
10(2) of the Indian Constitution also permits reasonable restrictions 
to  be imposed on freedom of speech and expression in the interest of 
certain specified catégories, one of w hich is contempt of court. It is 
therefore clear, and I présum é th a t it is the law in most démocratie 
countries, th a t freedom of speech and expression can be restricted if 
it constitutes contem pt of court. N o one can be perm itted to exercise 
his right to freedom of speech and expression to commit contem pt of 
court. This proposition, standing by itself, seems to be unexceptional. 
The difficulty — or, if I may say so, unreasonableness — arises by  
reason of the  long standing  view  in  Ind ia  as to  w h at constitu tes 
contempt of court. It has been regarded as settled law in India th a t if 
anyone scandalises the court by  im puting dishonesty, partiality  or 
bias to a  judge, he would be committing contem pt of court, even if 
the imputation made by him is true and he is in a position to  prove it.

The law says that tru th  is no defence m  such a case. The person 
alleged to be in contempt cannot be perm itted to  establish the tru th

2 Justice  Black in the case of H arry  Bridge, 86 Lawyers' Edition 252 a t page 
260.



of his assertion. This is indeed a  serious encroachm ent on the right of 
free speech and expression. But this has been the  Iaw of contem pt in 
India since British times, and it is p a rt of the British héritage, The 
foundations of this view  in regard  to  contem pt o f court are to be 
found in  the opinion of W ilm at J .  in the 18th centuiy  — an opinion 
w hich was draw n up b u t not delivered — w here the learned Judge, 
who subsequently became the Chief Justice  of Common Pleas, said:

“The arraignm ent of the justice of the judge is arraigning 
the King's justice. I t is an  im peachm ent of his wisdom 
and goodness in the choice of his judge and excites in 
the minds of the people a  général dissatisfaction w ith ail 
jud icial dé term ina tion  an d  ind isposes th e ir  m inds to  
obey them: and w henever man's allegiance to the laws is 
so fundam entally shaken it is the m ost fatal and m ost 
dangerous obstruction of justice

T he op in ion  g iven  b y  W ilm at J .  w as severe ly  c ritic ised  by  
F le tcher J .  in the  Irish  case o f Taaf vj. Dawnej, b u t it has found 
acceptance in India; presum ably because it was the British System of 
justice which was adopted in India. It is interesting to note that in the 
U nited States there is no contem pt like scandalising a  court, and one 
would have thought th a t since both  India and the U nited States have 
a  w ritten  constitu tion  em bodying a charter o f fundam ental rights 
including the right of free speech and expression, the Indian courts 
w o u ld  h a v e  p re f e r r e d  to  fo llo w  th e  A m e ric an  p re c e d e n ts  in  
preference to the British. B ut the Suprem e C ourt of India did not 
adopt the American view because, in its opinion, in India “principles 
have become crystallised by  the décisions of the H igh Courts and of 
the Suprem e C ou rt”. The H igh C ourts in Ind ia  had  consistently, 
prior to independence, taken the view th a t the tru th  of the allégation 
tha t constitutes contem pt was no defence. The defendant could not 
p le a d  ju s t if ic a tio n  an d  w as n o t p e rm it te d  to  su b s ta n tia te  h is 
allégations b y  leading evidence. Indeed, the  view  taken  w as th a t 
every attem pt to justify w ould constitute a  new  offence of contempt. 
The sam e view  w as ta k e n  by  th e  S uprem e C o u rt o f In d ia  afte r 
independence in the case o f Perspective Publicationj w here it held that 
“[i]t m ay be that truthfulness or factual correctness is a  good defence 
in an action for libel bu t in the law  of contem pt there are hardly  any 
English or Indian cases in which such defence has been recognised.”



The Supreme C ourt had an opportunity of overruling this view 
and adopting a  m ore rational approach consistent w ith  freedom  of 
speech and expression in a  subséquent case w here the constitutional 
validity of the  C ontem pt of C ourt Act, 1952 was challenged. The 
Supreme Court, however, approved the earlier décision that in a case 
of contempt, evidence to  establish the tru th  of the allégations of the 
courts bias or dishonesty cannot be led. O n that footing, it upheld 
the restric tion  on th e  rig h t o f freedom  of speech and expression 
imposed by the Contem pt of Court A ct as reasonable. The Supreme 
C ourt, in m y opinion, could have tak en  th e  view  th a t t ru th  is a 
defence and  th e  C ontem pt o f C ou rt A ct th erefo re  u n reason ab ly  
restricts the right of free speech and expression. But this opportunity 
w as m issed  b y  th e  S u p rem e C o u rt. T he re su it is th a t  th e  law  
continues to rem ain w hat it was, namely that tru th  is no defence in 
an ac tion  fo r con tem pt, an d  th e  re s tr ic tio n  on free speech  and  
expression is reasonable.

I t is in teresting  to  note th a t the  H igh  C ourt o f A ustralia  has 
taken a différent view in King w. NœholL.^ The report of the Inter- 
D epartm ental Committee on the Law of Contem pt presided over by 
Lord Justice Salmon referred to  that view w ith approval by saying 
tha t “[i]n the m ost unlikely event, however, of there being ju st cause 
for challenging the in tegnty  of a  judge ... it could not be contem pt of 
court to do so. Indeed, it would be a  public duty to bring the relevant 
facts to light.”

The view taken in the Australian case seems more consistent w ith 
free speech and expression w hich is a basic hum an right. I fail to see 
how tru th  can scandalise a court and w hy it should be stifled. Is it 
necessary for m aintaining the dignity of the court to  enforce silence 
and punish tru th? W ould it be in the public in terest to suppress the 
tru th  and tolerate the subversion of the institution of the judiciaiy  by 
an undeserving judge? It was aptly said by  a  form er Chief Justice  of 
the Bombay H igh C ourt tha t "... one has to  recognise th a t in the long 
run, the degree o f confidence reposed in the judiciaiy  will depend on 
the character of judicial w ork  and confidence cannot for long be 
artificially engendered by the simple process o f stifling criticism."

3 (1911), 12 C LR  280.



Moreover, the judiciaiy  m ust be accountable to the peopie. The 
people m ust have the right to know  how  the institutions of the state, 
including the judiciary, w ork. T here is no reason  w hy th e  public 
should  be k ep t in  the  d a rk  ab ou t the  tru e  state o f the  judiciary. 
However, this will be the inévitable conséquence if a journalist or any 
other person is deterred b y  the present law  of contempt. W hy should 
the people not be entitled to know  how  m any cases are pending in 
the courts and for w hat periods those judgem ents have been pending; 
how  m any letter pétitions the courts entertain eveiy year and with 
w hat results, and how  m any days the judges w ere absent although 
the courts were open? These are m atters w hich the public is entitled 
to  k now  in o rd e r to  enforce th e  acco un tab ility  o f the  jud iciary . 
Unfortunately, the judiciary keeps such information from the public. 
T he p re ss  is o ften  a fra id  o f fe rre tin g  o u t th is  in fo rm atio n  an d  
publishing it, lest it m ay invite punishm ent for contem pt of court.

T he d o c trin e  th a t tru th  is no defence c lea rly  in h ib its  p ress 
freedom and journalistic activism. The press hesitates w hen it ought 
to make comments and expose the true state of affairs in the public 
in terest which renders not only the judiciary unaccountable bu t also 
r e s u l ts  in  p u b lic  h a rm , a n d  im p a irs  fre e d o m  o f sp e e c h  a n d  
expression. Can a freedom, as cherished as the freedom of the media 
be m ade dépendent upon the precarious base of judicial sensitivily 
and caprice? The two constitutional values, namely the right of free 
speech and expression and the right to independent justice, m ust be 
suitably balanced and accommodated.

Media Prejudgment: the Te.it of “Present and Imminent Danger”.
The second area of apparent clash between the requirem ents of 

free press and  adm inistra tion  of justice  relates to  w h a t has been 
popularly described as "Gag O rders”. The question which arises in 
th is a rea  is: can th e  jud ic iary  p ro h ib it the  p ress from  publish ing  
material which pre-judges an issue in pending litigation or is likely to 
cause pre-judgem ent of th a t issue? This is an area w here there has 
been  a  certa in  am ount o f am bivalence in jud ic ia l décisions. M r. 
Justice  Black of the U S Suprem e Court, w ho was an absolutist so 
far as the F irs t A m endm ent o f the US C onstitu tion  is concerned,



observed th a t a public u tterance or publication is not to be denied 
m erely upon the theory  th a t m  cases w here the concerned judicial 
proceedings is still pending in the courts it m ust necessarily tend to 
obstruct the orderly and fair adm inistration of justice.

H e held th a t a  publication can only be prohibited w hen there is 
reason to believe th a t it implies a  “pressing and imminent danger" of 
harm . The Ju stice  concluded th a t the requirem ent of “a clear and 
pressing danger” would ensure that the prévention of a publication 
was consistent w ith the first amendment. Justice  Frankfurter, on the 
other hand, took the view th a t free speech is not such an absolute or 
irrational conception as to imply paralysis of the means for effective 
pro tection  o f ail th e  freedom s. H e held  th a t the  adm inistration of 
justice by an im partial judiciary has been basic to the conception of 
freedom  ever since th e  Magna Car ta. A ccord ing  to  F ran k fu rte r, 
society depends upon an unsw erving judiciary. This is so common 
place in the h istory  of freedom  th a t it is too frequently  taken  for 
granted w ithout paying attention to  the conditions which alone make 
it possible. Yet again in another code i>Lz. John Dennekamp m . State of 
FLorida ^ Ju s tic e  F ran k fu rte r re ite ra ted  th a t the  jud ic iary  cannot 
function properly if  the press intends to influence the judiciary w ith 
its publications. Judgem en ts m ust be based solely on the basis of 
w hat is before the court. H e emphasised th a t the “[jJudiciary is not 
independent unless courts of justice are able to adm im ster the law in 
th e  absence o f p ressu re  from  th a t, w h e th er ex erted  th ro u g h  the 
blandishm ent of rew ard or the menace of disbelievable.”

Chief Ju s tic e  W arren  Burger, in his opinion in Nebraéka Predd 
A m ocu lIw h  vd. High Stuartp  approved of the observations o f Learned 
H an d  w hich  se t fo rth  th e  te s t w h e th e r “The g rav ity  o f th e  evil, 
d isputed by its im probability justifies invasion of free speech as is 
necessary to avoid the danger.”

So far as the law in England is concerned, the leading décision is 
that in the Timed Newdpaperd’ Case® w here L ord Reed referred to the

4 90 Lawyers' Edition 1295.
5 49 Law yers1 Edition 683.
6 Supra., a t n. 1



observation of Jo rdan , C .J., in Expert Bread Manufacturera L td ?  to the 
following effect:

"But th e  adm inistration of justice, im portant though it 
u n d o u b ted ly  is, is n o t th e  only  m a tte r  in  w h ich  th e  
public is vitally interested; and if  in the course o f the 
ven tila tion  o f a question  o f pub lic  concern  m atte r is 
published which may prejudice a party  in  the conduct of 
a law suit, it does not follow th a t a contem pt has been 
committed. The case m ay be one in w hich as betw een 
com peting m atters o f public in terest the  possibility of 
prejudice to a  litigant may be required  to  yield to  other 
an d  superior considérations. The discussion of public 
affairs and the denunciation of public abuses, actual or 
supposed, cannot be requ ired  to  be suspended m erely 
because the discussion or the denunciation may, as an 
in c id e n t b u t  n o t in te n d e d  b y -p ro d u c t, cause  som e 
likelihood of prejudice to a person who happens at the 
time to  be a litigant."

The learned Law Lord, however, did not seem to agree w ith  the 
aforesaid observations and expressed the following view:

“I th ink th a t anything in the nature of pre-judgem ent of 
a case or of spécifié issues in it is objectionable, not only 
because of its possible effect on tha t particular case but 
a lso  b e c a u se  o f  its  s id e  e ffe c ts  w h ic h  m ay  b e  fa r  
reaching. Responsible 'mass m edia’ will do their best to 
be fair, bu t there will also be ill-informed, slapdash or 
prejudiced attem pts to influence the public. If people are 
led to  th ink th a t it is easy to  find the tru th  , disrespect 
for the processes o f the law could follow and, if  mass 
m ed ia  a re  a llow ed  to  ju d g e , u n p o p u la r  p eop le  an d  
u npopu lar causes will fare very  badly. M ost cases o f 
prejudging of issues fall w ithin the existing authorities 
on contem pt. I do no t th in k  th a t the  freedom  of the  
press w ould suffer; and I th ink th a t the law w ould be 
clearer and easier to apply  in  p ractice  if it is m ade a

7 (1937), 37 S.R. 242 (NSW ).



général rule th a t it is not permissible to prejudge issues 
in pending cases. ’

The Supreme C ourt of India has in a recent judgement® adopted 
the test of “present and im m inent danger" to décidé w hether to grant 
an injunction  th a t restra ins the  press from  publishing any article 
re la tin g  to  th e  p en d in g  litiga tion . T he S uprem e C ou rt of In d ia  
observed in th a t case that, as pointed out by  Justice  Brendeis^ — 
th e re  m u st be re a s o n a b le  g ro u n d  to  b e lie v e  th a t  th e  d a n g e r  
apprehended is real and imminent. The court adopted this test “on 
the basis of balance o f convenience.”

It will thus be seen that a  balance has to  be achieved between the 
adm inistration of justice and freedom  of the press. In m.y view, the 
p ro p e r te s t for reso lv ing  th e  a p p a re n t clash  b e tw een  these  tw o 
fundam ental values is the test o f “presen t and im m inent danger.” The 
C ourt should restrain  publication of an article relating to a pending 
litigation only if  it ascertains th a t there is a present and im m inent 
danger of harm  if the article is allowed to be published.

It is also necessaiy to point out that there is a source o f danger to 
the  independence of the jud iciary  from  the  press. T hat source of 
danger lies in  un just and im proper criticism  of the  judges for the 
judgements. There is a  pernicious tendency of some people to attack 
judges if the décision is not as they wish it to  be. Of course, there is 
nothing w rong w ith critically evaluating the judgem ent given by a 
judge. As observed by  Lord Atkin, “[j]ustice is not a  cloistered virtue 
and she m ust be allowed to suffer the criticism and respectful, though 
o u tsp o k e n , c o m m en ts  o f o rd in a ry  m e n .” B u t im p ro p e r  o r 
intem perate criticism of judges stemming from dissatisfaction w ith 
their décisions constitutes a serious th reat to the independence of the 
ju d ic ia ry  and, w h a te v e r m ay be th e  form  of shape w h ich  such  
c r it ic ism  ta k e s , i t  h a s  th e  in é v ita b le  e ffe c t o f e ro d in g  th e  
independence of the judiciary. Each attack on a judge for a décision 
given by him is an attack  on the independence o f the  judiciary. It 
represents an attem pt to  coerce judicial conformity w ith  one’s own

8 S.C.R.P. Ltd. vs. Indian Express N ew spapers (1989), A.I.R. 190 (S.C.).
9 C harlotte A nita W hitney vs. People of the S tate of California, 71 Lawyers' 
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preconceptions and thereby influence the decision-making process. It 
is essential in a co un tiy  governed by the  Rule of Law  th a t eveiy 
décision m ust be m ade und er the  Rule of Law  and no t under the 
p re s s u re  o f a g ro u p  o r u n d e r  th r e a t  o f  a d v e rse  c r itic ism  b y  
irresponsible journalists or contentious politicians. If a  judge has to 
fear personal criticism by political or pressure groups or journalists 
w hile decid ing  a case, th is  w ou ld  m ost certa in ly  underm ine the 
in d e p e n d e n c e  o f  th e  ju d ic ia ry . U n fo rtu n a te ly , th is  is w h a t is 
happening in some countries. Those w ho indulge in such im proper or 
in tem perate and even sometimes vitriolic criticism  or attacks on a 
judge fail to réalisé w hat incalculable damage they are doing to the 
institution of the judiciary.

DucLotiure of Sources
There is also one other area w here the judiciaiy sometimes cornes 

into confhct w ith the freedom of the press. T hat area relates to the 
privilege of the journalist not to  disclose his source of information to 
a  court. There have been instances in the past when the court has 
called upon the journalist to  disclose the source of his inform ation — 
and  th is has usually  happened  in libel actions o r in p roceedings 
under the Official Secret,t A d  — and the journalist has refused to do so 
on pain o f being imprisoned.

T he often  unsp ok en  b u t nonetheless sacred  p ledge o f every  
journalist is: “I will go to jail before revealing the identity o f anyone 
w ho tells me som ething confidentially. ” This m oral code is in  the 
heart, m ind and blood of eveiy good journalist. Indeed, the v e iy  fact 
tha t people have this impression of journalists — that they will go to 
jail to protect their sources — has brought a w ealth of news tips to 
new spapers and télévision stations across this nation. I t  affected the 
course of s to iy  telling and  news reporting  profoundly. Unless the 
need  o f jo u rn a lis ts  to  p ro te c t co n fid en tia l sou rces is g iven  the  
sacrosanct status accorded solicitor- client privilege, reporters and 
editors will rem ain convinced th a t the free flow of inform ation to 
them  will slowly diminish. Eventually, new spapers will be printing 
public relations handouts and press releases. As far as the journalist 
is concerned, w ithou t th is p ro tection , the  lives and livelihoods of 
news sources will be jeopardised. P u t bluntly, only the veiy  dum b or 
the  eternally  secure w ould come forw ard  to offer m aterial to the



press that, by its nature, will upset those in pow er or those w ho have 
pow er over them.

I t  is n o t o n ly  th e  jo u rn a lis t  th a t  has th is  sense  o f  c r itic a l 
importance o f confîdential sources in the flow of inform ation to the 
public. P rofessor N eu stad t has also po in ted  out th a t sources are 
critical to the flow of inform ation from  governm ent sources to the 
public.

“The class o f confidential com m unications com m only 
called  ‘leak s’ play, in  m y opinion, a v ita l rôle in the  
functioning of our democracy. A  leak is, in essence, an 
appeal to  public opinion. Leaks generally do not occur 
in dictatorships w here public opinion is not a  force that 
those in pow er m ust take into account. In  our country, 
leaks com m only occur w hen  sign ifican t questions of 
public policy are being decided in secret. A leak opens 
th e  décision  to  p ub lic  sc ru tin y  an d  évaluation , an d  
brings into play the forces that act in the public forum  — 
c o n g re ss io n a l a n d  o th e r  a g e n c ie s  o f  g o v e rn m e n t, 
political p a rty  organisations, in terest groups and other 
segments of society that have a stake in the décision. If 
the confïdentiality of communications to newsmen could 
not be assured, I am convinced that the num ber of leaks 
w o u ld  be g rea tly  d im in ished , an d  th a t o u r po litica l 
institutions w ould be less subject than they are to public 
monitoring and public control."

It would, therefore, seem th a t a  journalist should not be called 
upon by the judiciary to disclose the source of his information unless 
the question relating to the source is not only relevant to the enquiry 
but is also necessary for the décision accordm g to the judge holding 
the inquiry.



b y Andrew N icol Q C  'r

Introduction
The title of this paper implies that the rôle of the media in court 

reporting  needs to be justified or defended. This prem ise deserves 
exam ination. In  a  free society, is the  m edia no t entitled  to  rep o rt 
w hatever it thinks fit? N ew spapers and broadcasters are not a  court- 
sponsored inform ation service. They select items w hich they  th ink 
will be attractive to  readers or other consumers. W hy should they be 
called to  account in any term s o ther th an  the  h a rd  reality  o f the 
m arket place? T hat m arket seems to have an insatiable appetite for 
(mainly criminal) court reporting and has since sensational accounts 
o f n o to r io u s  tr ia ls  w e re  so ld  on  th e  s tre e ts  o f L o n d o n  in  th e  
seventeenth century. We m ay regret or applaud this fascination w ith 
b lo od y  o r so rd id  deeds, b u t w h y  does th e  rôle o f th e  m ed ia  in 
satisfying it call for some spécial considération?

There are perhaps three answers to these questions. The first is 
tha t trials are generally held in public. The principle of open justice is 
w ell-estab lished . A lthough n o t applied  universally  to ail judicial 
proceedings, this principle is a  Rule of Law w hose justification has to 
be examined in the course of any debate as to its limits. Second, the 
law is not neutral as to w hether the m edia reports w hat goes on in 
court; on the  co n tra ry  it gives positive encouragem ent to  do so. 
R eports of proceedings held in public have the  benefit of absolute 
privilege from  libel claims. F ea r o f libel constitu tes the g rea tes t 
inhibition on freedom of expression and in  few other contexts can the

B arrister, U nited Kingdom.



media cariy  stories of w rongdoing (or ra th er alleged wrongdoing) 
w ith complété confidence th a t they  will not have to pay  heavily in 
damages for the privilege. Finally, the reporting of court proceedings 
risks collision between freedom of speech and the right of a litigant to 
a fair hearing. In  w orking out the précisé boundaiy  betw een these 
p rincip les, th e  value o f c o u rt re p o rtin g  has to  be spelt o u t and  
defended.

Accédé to JudicLal Décidions iv. 
Other Government Décision**

The freedom to report court proceedings is seen as an extension 
of the right of the public to attend court and as a means by which 
w hat goes on can be communicated beyond the few members o f the 
public who can be accommodated in the court itself.1  ̂But w hy allow 
the  public in to  co u rt in  the  first place? W hy  should  this type o f 
governm ent activity take place in public w hen so m uch else takes 
place behind closed doors? Several reasons are offered.

Som e m ig h t ch a llen ge  th e  a n a lo g y  w ith  o th e r  b ra n c h e s  o f 
government. Does not the theory of séparation of powers and judicial 
in d ep en d en ce  se t th em  a p a r t?  D éc is io ns o f  th e  ex ecu tive  are, 
nominally at least, taken in the name of ministers w ho may be called 
to publicly account in Parliam ent. The same is no t true  o f judicial 
décisions. Sim ilarly, ad m in istra tiv e  décisions m ay be ta k e n  for 
political expediency, bu t one of the distinct features of the judicial 
décisions is tha t they are supposed to  be reached by reason. For that 
process to  ca riy  legitimacy, it ought to be open to  public scrutiny. 
C uriously , a p p lica tio n s  fo r p re ss  re p o r tin g  re s tr ic tio n s  pose a 
particular dilemma for judicial independence. W hen the contest is 
between freedom of speech and due adm inistration of justice many 
judges will find it hard  not to identify automatically w ith the latter or 
to find a neutral middle ground to  occupy between the two.

10 Attorney-G eneral v. Leveller M agazine Ltd., [1979] A.C. 440.



The Rôle of the Media in Highlighting Judicial Bios
Bentham justified open justice in characteristic terms:

Publicity is the very soul of justice. I t is the keenest spur 
to  e x e r t io n  a n d  th e  s u r e s t  o f a li g u a rd s  a g a in s t  
im propriety. I t  keeps the judge himself, while trying, 
under trial.”

F o rtu n a te ly , fin anc ia l im p ro p rie ty  a p p e a rs  to  be ra re . I t  is 
perhaps ironie that w hen an allégation of bribery  was made in 1992, 
th e  judge responded  b y  bann ing  repo rtin g  o f th e  proceedings in 
w h ich  it  w as d iscu ssed . T h is to o k  p lace  in th e  c o n te x t o f th e  
prehm inary stages of the trial of Asil N adir (the form er head of Polly 
Peck International). The allégation (from two inform ants) was that 
Nadir, his defence counsel, the judge and  a  senior police officer were 
engaged in a  plot to prevent the course of justice. The judge imposed 
the ban to protect N adir (potential jurors who read of the allégation 
m ight have thought he was more likely to have committed the serious 
fra u d  w ith  w h ich  he w as ch a rg e d ). H ow ever, a fte r  N a d ir  had  
absconded, news of the claim was leaked to the media. The allégation 
was investigated and found to be wholly unfounded. The reporting 
b a n  w as la te r  l if te d , an  o c c a s io n  w h ic h  g av e  th e  ju d g e , th e  
prosecution  and police authorities an opportunity  to explain their 
positions in the near certainty th a t their w ords w ould be reported  in 
the media.

B u t if  a llég a tio n s  o f fin a n c ia l im p ro p rie ty  a re  uncom m on, 
B entham ’s justification is still valuable in holding up to public light 
judicial bias or o ther idiosyncrasies. This is particularly  im portant 
given certain characteristics of the court room. In  Britain, it is still 
the case th a t judges share w ith  m ost of the advocates who appear 
before them  a  common b u t very  narrow  middle class background. 
Assumptrons and values adopted as axiomatic am ongst such a  group 
deserve more critical scrutiny. I t  is easy to  see this in retrospect in 
some even relatively m odem  cases w here racism, quiet, genteel and 
u n q u estion in g , w as b eh in d  som e ju d ic ia l com m ent. E ven  w hen  
advocates do recognise outrageous behaviour from  the bench, it may 
no t be in  th e ir clients7 in terest (or, less honourably, the ir own) to 
draw  attention to it. The m edia can do so.



Sbould Judge<t Be Sensitive to “Public Opinion”?
There is an ambivalence here in the perception of the rôle of the 

m edia. O n  th e  one hand , w e look to  them  to  d raw  a tten tio n  to 
defïciencies in judicial behaviour or the court room process. O n the 
other hand, we rely on the relative immunity of judges from outside 
influence as a reason for not imposing reporting restrictions. Do we 
or do w e n o t w a n t ju d g es  to  be sen sitiv e  to  p u b lic  o p in ion  as 
reflected in the media? In the past it used to  be fashionable to  deride 
“public policy” as an unruly horse th a t was best avoided. T hat was 
unsatisfactory, not least because it left full play to unarticulated and 
sometimes unconscious values and principles. But the traditionalists 
did have a  point. There is no ready means for the judges to décidé 
w hat public policy is best to pursue or w hat public opinion really 
desires. Precisely because the m edia is free to set its own agenda, the 
éditorial line o f the M urdoch or Rotherm ere press is an unreliable 
guide to public opinion. Once again, judges are draw n into décisions 
th a t involve making choices w hich do not seem th a t différent from 
other policy m akers and w hich call into question w hether their rôle is 
spécial and distinct from other branches of government.

It was not only judges whom  Bentham  had in m ind as needing 
the  spu r o f publicity . W itnesses m ay th in k  tw ice before lying in 
public. Press reports of public testim ony m ay lead others to  come 
forw ard  w ith  evidence in rebu tta l. W igm ore has sortie w onderful 
examples of th is .^  W hether his stories are true or apocryphal, it is 
not uncommon for the publicity of a  trial to elicit new witnesses. A 
colleague o f m ine re p re se n te d  a y o u n g  w om an in  a civil action  
against her employers for false imprisonment. They claimed she was 
always free to come and go as she wished. His opening speech was 
widely reported  and the next day a form er neighbour of his client 
contacted the soliçitors to offer a valuable first hand account of her 
being detained.

Reporting Biaà
U nfortunately , too often w h at passes for court repo rting  is a 

short précis of the prosecution’s opening speech. O ne can see the

11 Wigmore- on Evidence, para. 1834.



attraction for journalists. N o t only is the subject often dramatic, bu t 
it cornes neatly packaged and couched in terras which the prosecutor, 
at least, thinks is readily digestible by  a  lay audience. B ut it rem ains a 
set piece and a  partial view of the expected evidence. Journalists do 
their readers (not to m ention the defendant) a gross disservice if only 
the prosecution opening and then an otherwise unexplained acquittai 
are reported.

For the true investigative reporter, the interest in a trial is much 
more likely to be in the evidence itself. Occasionally, of course, cross- 
examination produces a  coup de theatre (such as R obert Arm strong s 
admission to economy w ith  the tru th  in the course of the Australian 
"Spycatcher” litigation). Sometimes it opens a w indow  on otherwise 
closed worlds. The M atrix-Churchill trial of several years ago gave 
an insight into the opération of governm ent arm s sales procédures 
w h ich  w o u ld  have b een  u n iq u e  h ad  th e  tr ia l  n o t co llap sed  so 
spectacularly. Alan Clark, the responsible minister, adm itted th a t the 
intelligence services had keen awareness of the true purpose of the 
sales to  Iraq  and the governm ent w as forced to set up an inquiry  
under Lord Justice  Scott, which itself took evidence in public.

A real challenge for those rep o rte rs  w ho w ish  to  cover such 
in q u iries  o r tr ia ls  is how  to  m ake th e  huge volum e o f m ate ria l 
accessib le  to  a casu a l read er. F o cu sing  on p e rso n a litie s  is one 
technique and the young Q ueen s Counsel, Presily Baxendale, who is 
counsel to the Scott Inquiry has become something of a star for her 
beguiling w ay of cross-examining senior civil servants and ministers 
unaccustom ed to such intensive questioning. The problem  is acute 
for broadcasters w ho are not allowed to télévisé or record  English 
c o u r t  p ro c e e d in g s . C h a n n e l A e x p e r im e n te d  w ith  d ra m a tic  
reconstructions o f h ighlights o f the d ay ’s events b u t th e  a ttem p t 
flounderéd on judicial antipathy.

F o r  p r in t  jo u rn a lis ts  how ever, th e  p ro b lem  ca n n o t be th a t  
d ifféren t from  p resen ting  any other large body  of d a ta  and  some 
seem to be highly successful in building up a readership for a regular 
diet of daily reports. It is particularly  gratifying to see this in the case 
o f re c en t f rau d  tria ls . Som e of th ese  have assum ed  g a rg an tu an  
proportions and to make then more m anageable have often been split 
into several différent but sequential trials. Défendants in the second 
or la ter trials have often argued th a t reporting  of the whole sériés



should be postponed unti] the conclusion of the last so as to avoid 
prejudicial publicity. The m edia has a good record in opposing such 
attem pts, and  as a  resuit, the public is m uch be tte r inform ed, for 
instance, about techniques o f  bolstering share prices as well as the 
particular methods used by the food and drink company, Guinness, 
in its bid to  take-over distillers.

The Médiat Standing in Court
The media in Britain has had to fight for the right to  be heard  in 

court on the issue of reporting restrictions. Défendants, plaintiffs and 
(to  a  m o re  r e s t r ic te d  e x te n t)  th e  p ro s e c u tio n  can  a p p e a l an  
unsatisfactoiy décision, bu t until recently, the press had no right of 
appeal against an  o rder relating to  publicity. The H igh C ourt has 
pow er to consider the legality of the décision of lower courts by a 
process called "judicial review”, bu t statute prohibits judicial review 
of a trial on in d ic tm en t.^  In  the past, it has not been uncommon for 
trial judges w hen faced w ith applications for reporting restrictions to 
refuse to  hear a  représentative of the press. I rem em ber bem g briefed 
to appear for m ost of Fleet S treet and the BBC in connection w ith a 
notorious tria l for the m urder o f a policem an in  the  course o f an 
urban riot. Again there was to  be a sequence of trials and again the 
défendants in the later cases w anted reporting postponed. The judge 
politely b u t firmly refused to hear me since I represented neither the 
C row n n o r the  defence since these w ere th e  only p a rtie s  to  the  
prosecution.

This judge refused to curtail publicity, bu t m any other restriction 
orders were made w ithout any serious considération. Défendants Etre 
u su a lly  k een  to  m in im ise  re p o r tin g . T he  p ro se c u tio n  is o ften  
indiffèrent and more concerned th a t the defence should not have an 
arguable appeal point because of publicity. In  the absence of anyone 
w ith a vested in terest in free reporting, the adversarial system did not 
work.

12 Suprem e C ourt Act, 1981 s. 29(3).



I am glad to  say th a t those a ttitudes have now  changed. The 
catalyst was a num ber of complaints to the European Commission of 
H um an Rights under Article 6 (the right to  a  fair hearing of disputes 
about civil rights) and Article 10 (the right to  freedom of expression) 
of the E uropean C onvention of H um an Rights. The com plainants 
included Channel 4 whose counsel had also been refused a hearing 
by  th e  tria l judge  w hen  seeking to  o v e rtu rn  one o f th e  bans on 
dram atic reconstruction which I m entioned earlier. The Commission 
declared the complaints admissible. In  a "friendly settlem ent” (the 
language of the Rules of Procédure of the European Commission of 
H um an  R ights ra th e r  th a n  a reflection  o f th e  am icability  of the  
parties), the governm ent agreed to  introduce a  right of appeal against 
reporting  restrictions or exclusions from  the court w hich in  either 
case were imposed by  a  judge. ̂

The appeal is to the C ourt of Appeal and is by w ay of rehearing 
so th a t the m edia can argue the merits as well as the formai legality of 
the judges order. There has been a num ber of successful appeals as a 
resuit. As im portant, tria l judges have recognised the legitimacy of 
the m edia s in terest m  opposing such orders and the  p ro p rie ty  of 
h earin g  re p ré se n ta tio n s  from  them  as th e  p a rtie s  m ost d irec tly  
a ffec ted . T h is is a q u ick , re la tiv e ly  ch eap  an d  o ften  e ffec tive  
alternative to appeal. If the order has been made before the m edia 
le a rn s  o f  th e  a p p lic a tio n , it  w ill u su a lly  b e  a llo w e d  a n  e a r ly  
opportunity  to  ask for it to  be set aside. The C ourt of Appeal has 
approved of this p rocédure by  C row n C ourt judges and the H igh 
C o u rt has sa id  th a t  m a g is tra te s  sh o u ld  give th e  p re s s  s im ila r 
opportunités. ^

The Statutory Tedt to Podtpone Reporting
T he sta tu to ry  pow er to  o rd er th e  postponem ent o f repo rtin g  

arises "where it appears necessary for avoiding a substantial risk of 
prejudice to the adm inistration of justice in those proceedings, or in 
any proceedings pending or im m inent.”^

13 Crim inal Justice  Act, 1988, s. 159.
14 R. v. Beck (1992), Cr. App. R. 376
15 Contem pt of Court Act, 1981, s. 4(2).



T here has been  a num ber o f in te resting  developm ents in the 
in te rp ré ta tio n  o f th is  pow er. T he m a n d a to ry  p re c o n d itio n  is a 
substantial risk of prejudice. In  assessing w hether this is likely, the 
court m ust assume th a t the reporting which w ould take place in the 
absence of a ban would be fair, accurate and in good faith. This is not 
because o f som e rosy-eyed  v iew  o f th e  w ay  in w hich th e  m edia 
behave in practice, bu t because reporting which does not meet these 
standards and w hich is prejudicial will be contem pt of court even in 
the absence of a  court order. The courts have also understood that a 
ban on reporting will not stop rum ours and gossip. A  good faith, fair 
and accurate report will be m uch less harm ful than  misinformed and 
distorted rumour. Judges v a iy  in the influence which they attribute 
to  th e  m edia . As I h ave  a lre a d y  said , th e re  is a  p h en o m en o n , 
particularly in long trials, w hich is well-recognised. The participants 
a re  n o t u n lik e  m em bers o f an  e x p éd itio n  w ho  a c q u ire  sh a re d  
experiences and w ho become as a  resuit m ore inw ard looking and 
less susceptible to  outside forces. The acquittai of the K ray brothers 
on a m u rd er charge w ith in  th re e  w eeks o f th e ir  w ell-public ised  
conviction of another m urder is a  famous example. ̂  So, too, is the 
acquittai of Je rem y  Thorpe (the form er leader of the Libéral Party) 
on a charge of conspiracy to m urder following a committal for trial 
and the trial itself, both o f w hich attracted  massive publicity.

A j u d g e  w h o  c o n c lu d e s  th a t ,  n o tw ith s ta n d in g  th e se  
c o n s id é ra tio n s , th e re  is a  su b s ta n tia l  r isk  o f  p re ju d ic e  to  th e  
adm inistration o f justice ought no t to  jum p to the conclusion that 
some restric tion  on pub licity  m ust be im p o se d .^  T here is still a 
discrétion as to w hether to make an order. Alternatively, the courts 
have reasoned, the w ord  “necessary” implies a  balancing exercise 
between the danger to the adm inistration of justice on the one hand 
and  the  p rincip le  of open justice  on the  other. In  one sense, the  
bigger the case and the more m edia attention it can expect to attract, 
the greater the potential prejudice to  the adm inistration of justice. 
Yet in a num ber of instances the courts have reached the opposite 
conclusion. The media attention has been seen as a conséquence of 
the public in terest in the prosecution and the greater th a t interest, 
the less w illing the  judges should be to  agree to  a postponem ent 
order.

16 R.V. K ray (1969), 53 C r-A p p .R . 412.
17 ecc parte The Telegraph pic , [1993] 1 W L R  980 (C.A.).



D éfendants regularly argue that they seek only a  podtponement of 
publicily until the end of the trial. Rightly, this argum ent has carried 
little  w eigh t. N ew s has a  v e ry  sh o rt shelf life. P o stp on em en t is 
usually synonymous w ith abandonm ent of coverage. At the end of a 
big tr ia l, th e  p ress  w ill often  c a rry  long artic les o f b ackg ro un d  
material which could not be published while the prosecution was in 
progress. However, the process for gathering  such inform ation is 
very  différent from  the laborious business of attending court each 
day to compile a repo rt o f the proceedings. If  the fruits of that labour 
cannot be used immediately, there are few organisations w hich can 
afford to pursue it for the sake of post-trial publication.

If  the balance does come down in favour of some restriction, it 
ought to be the minimum necessary to achieve the goal of preventing 
substantial prejudice to  the  adm inistration  o f justice. R estrictions 
should  continue for no longer and  be no m ore extensive th an  is 
necessary for that purpose.

H ere  the  E nglish  courts, by  th e ir  in te rp ré ta tio n  o f th e  w ord  
“necessary”, have developed an approach w hich is very similar to the 
principle of proportionalily that has been a feature of the case-law of 
the European C ourt o f H um an Rights in its in terprétation of Article 
10 of the European Convention of H um an Rights and, more recently, 
b y  th e  E u ro p e a n  C o u r t o f J u s t ic e  in  its  t r e a tm e n t  o f  r ig h ts  
fundam ental to the European Union.



The Media, and the Judiciary: the Cou,i titu tiona l  and Political Context

D avid  Rodé*

Introduction
The relationsh ip  betw een  judges and  jou rnalis ts in B rita in  is 

stra ined  and vexed. I t is seldom  th a t even the  b e tte r new spapers 
discuss the judiciary in other than  in the crudest way, by attacking 
them  for rulings w hich the  news values of the  m om ent suddenly  
deem perverse. Before sitting down to w rite this paper I asked my 
n e w sp a p e r’s lib ra ry  fo r th e  file m ark ed  "ju d g es”. A few  rec e n t 
examples will illustrate w hat I mean.

A t the end of N o v em ber,^  for example, there was w idespread 
condem nation m the popular tabloid papers and the télévision news 
of a judge in N ortheast England who refused to admit the confession 
of the accused at the trial of a m an charged w ith killing a seven-year- 
old girl. As a  resuit, the man was acquitted, to the widely reported  
fury of the victim s family and the police. I t w as only later, in stories 
w hich did  not appear in the mass circulation dailies, th a t the  true 
détails emerged. The defendant had confessed only after the police 
breached the Act w hich governs the interrogation of suspects, the 
Police and Criminal Evidence Act. H e also confessed to the w rong 
crime: he said he had raped the victim, although she had not suffered 
a sexual assault, and described inflicting injuries which were, in fact, 
fic tion . B ut in  th e  p o p u la r  consciousness, th e  m yth  o f a  "so ft” 
judiciaiy, out of touch w ith "ordinaiy” people, had been reinforced.

* Journalist, The Observer, London.
18 Tkis article was w ritten  in 1994. [editor’s note]



A n o th e r  ex a m p le  is th e  ca se  o f  R o g e r  L e v itt , a  fo rm e r  
busin essm an  accused  o f com m itting  a  m assive frau d . A fter th e  
p ro secu tio n  d ro p p e d  m ost o f th e  charges, th e  ap tly  nam ed  M r 
Justice Laws imposed a non-custodial sentence for a plea o f guilty to 
a minor charge. H e was universally attacked, his detractors ignoring 
the fact th a t the substance of the case had m elted away, leaving a 
somewhat technical conviction for w hich îm prisonm ent w ould have 
been harsh and unfair. There was an extraordinary and disgraceful 
footnote in, of ail places, the légal page of The Timeâ, in the shape of a 
signed article by  the prosecutor, M ichael Cocks QC, repeating the 
accusation  of “so ftness” against the  judge and  adding  an o ther of 
incompétence. O nly  later did the magazine Private Eye disclose the 
extent of Cocks’ hypocrisy: the non custodial sentence agam st Mr. 
Levitt had been one of the explicit term s of a plea-bargain conducted 
in M r Justice  Law s’ cham bers at Cocks’ own instigation.

There are other examples. But suffice it to say, tha t in général, 
the m edia in Britain have characterised the judiciary along the lines 
of the fictional M r Justice  Cocklecarrot: as a bunch of mostly senile, 
hopeless inadéquates. Unwise comments, often in sex crime trials, by 
a tiny minorily of junior circuit judges are seized upon and endlessly 
recycled, to create an impression of a bench which is sexist and out 
of date.

Then, it has to be said th a t in a num ber of im portant cases in the 
1980s, the British judiciary did not do any favours to  the media, nor 
to the principle which, for ail its faults, the m edia implicitly holds 
dear, the  freedom  of speech. A m ong several exam ples, th e  m ost 
p ro m in e n t w as th e  u p h o ld in g  b y  th e  H o u se  o f  L o rd s  o f th e  
G overnm ent’s ban on the broadcasting of interviews w ith members 
of Sinn Fein, the political wing of the IRA, in the face of argum ent 
derived  from  artic le  10 o f the  E uropean  C onvention  on H um an  
Rights. I should also mention the long imbrogho over Spycatcher, the 
book by the ex-M I5 spy, Peter W right.

Reporting Restrictions
A t a less d ram atic  level, som e ju d ges seem  a lread y  to  have 

answered, in the ir behaviour on the bench, some of the questions 
posed before this conférence. R eporting restrictions of various kinds



are regularly  being im posed in  Britain: and I w ould  argue, to the 
detrim ent of justice and democracy. Too often, courts hear evidence 
o f v ita l pub lic  in te rest in caméra. O ne has th e  feeling w ith  some 
judges that Governm ent lawyers have only to u tter the magic words 

national security” and ail suspension of disbelief cornes to a  swift 
end. Perhaps in view of the treatm ent the judiciaiy gets in the media, 
it isn 't surprising. But occasionally one does detect a  disdain for the 
media from  the bench, a  feeling that things m ight really proceed a 
great deal more easily if w e w eren’t there.

I spent much of last week preparing a long, ̂  investigative article 
based on the trial of people accused of im porting a  vast quantity (905 
kg) o f cocaine . T his case has sev era l scan d alo us asp ec ts . The 
r in g lead e r o f th e  consp iracy , one o f E u ro p e ’s ric h e s t an d  m ost 
dangerous drug barons, had ail charges dropped against him  after 
the intervention of the A ttorney General. It transp ired  th a t police 
from a régional squad, w ith whom  the Customs Officers w ho made 
the arrests had been w orking for years, betrayed their colleagues. 
The ringleader had, w ithout Custom s’ knowledge, been w orking in 
n o n -d ru g s cases as a po lice  in form er, an d  now  th e  police w ere 
th reatening  to give evidence in his defence. The cocaine shipm ent 
w as, in  a  sense, a chim era: a fte r th e  fro n t com pany w h ich  w as 
shippm g the drugs inside lead ingots had  been busted in Venezuela 
by the American CIA, it was decided to allow the opération to “ru n ” 
in order to  catch those responsible at the European end - w ith the 
CIA making the shipping arrangem ents and paying the bill.

T hat m uch my newspaper printed  last week. W e w ere taking a 
risk. The trial judge, M r Justice May, had acceded to applications to 
suppress docum entary m aterial from the trial, and also made several 
w ide-ranging orders w hich prevented me and my colleagues telling 
the full story. Both the ju ry  and the public rem ain in the dark about a 
lot of w hat w ent on.

I tell this anecdote because at the simplest level it illustrâtes the 
danger of restricting reporting of trials: the jeopardising of the need 
that justice be not only done bu t be seen to be done. But as I shall 
now argue, I th ink there is a  wider, constitutional context, too.

19 See editor’s note, <fu.pra., above.



The Constitutional Question
You m ight say: well, w h a t is a  jou rna lis t doing ta lk ing  abou t 

constitutional problems; the m edia have no constitutional position. 
N o  one e le c te d  u s . W e a re  ju s t  w o rk in g  fo r  n e w sp a p e rs  o r 
b roadcasting  stations w hose m ain job (w ith the  exception  of the  
BBC) is to make money. The distinguished English jurist, Sir Francis 
P urchas, w ho re tire d  as a  L o rd  o f A ppeal last au tum n, p u t the  
problem  succinctly. In  N ovem ber, in the annual Jo se p h  Jack so n  
m em orial lecture, he rem inded  his audience of the  constitu tional 
doctrine of the séparation of powers and said:

T he m éd ias p resence canno t be ignored  ... logically, 
w ith  th e  im m ense p o w er i t  now  w ields, it  m u st be 
considered as a candidate for selection to the séparation 
o f powers club. N o doubt if  it could harness the exercise 
of those powers by its constituent parts in a responsible 
manner, it w ould be an adm irable and bénéficiai member 
of that club.

But he w en t on to point out th a t the m edia are "incapable” of 
self-regulation” because of their “control by the forces of the m arket 
p lace .” H is conclusion: " [t]h e  p resence of the  m edia, therefo re , 
re in fo rc e s  th e  im p o rta n c e  o f m a in ta in in g  th e  s t re n g th  o f th e  
judiciary... as the only element of pow er to balance the executive.”

That, I suggest, is a p retty  clear sum m aiy of the views held by a 
majority of the British judiciaiy: tha t the m edia have power, bu t not 
responsibility, and the rôle of the judiciaiy in dealing w ith them  m ust 
of necessily be essentially restrictive and coercive, in the interests of 
preservm g justice.

Consider again the prim e task specified by Sir Francis: th a t of 
“m aintaining the  streng th  of the  jud iciary  as the  only elem ent of 
pow er to balance the executive.” H ow  m uch easier this task  m ight 
becom e if  th e  m ed ia  an d  th e  ju d ic ia ry  w ere  to  u n d e rta k e  i t  in  
partnership! I make no apology for sounding somewhat apocalyptic. 
I f  w e d o n ’t  fo rm  su ch  a p a r tn e r s h ip  a n d  m ake it w o rk , I am  
convinced we will both fail, leaving the field to  modes of government 
which are dém ocratie only m name.



In  the last 15 years, for a  variety  of historié and contem porary 
reasons, th e  always im perfect system s of B ritish  dem ocracy have 
come close to  collapse. If you  don’t  have a w ritten  constitution, or 
even Bill of R ights, th en  it is easy for governm ents to  ad ap t the 
constitution according to political will.

W e have seen whole institutions, which by and large functioned 
well, sim ply w ritten  off, abolished, p rincipally  because they  w ere 
focuses of dissent. The G reater London Council was only the most 
p ro m in en t. Its d e s tru c tio n  leaves L ondon , a g rea t cap ita l city, 
w ith o u t an y  c o h e re n t fo ru m  o f lo c a l g o v e rn m e n t. In  h e a lth , 
éducation  and the police, the  tren d  has been and continues to be 
relentlessly centralising, w ith m ore and more ruthless control being 
exercised no t in the régions to  locally accountable bodies b u t by  
central government in  London.

A t the same time, lines of accountability  have becom e largely 
meaningless. The hiving off of m any state functions to  "agencies” - 
run, I may say, almost entirely by  Tory Party  loyalists - means there 
is no lo n g e r an y  sc ru tin y  o ver th e ir  o p é ra tio n  in  P a rliam e n t. 
Décisions which w ould once have required  parliam entary debate are 
now  presented  as faitd accompli!. M eanw hile there is privatisation: 
and w ith it, the concealing of previously public inform ation on the 
grounds of "commercial confidential ity. ”

In a  recen t article in  Public Law, L ord  L ester Q C  coined this 
mem orable adaptation of Acton “Pow er is delightful, and absolute 
pow er is absolutely  delightfu l.” I t  applies only too well to  recent 
d e v e lo p m e n ts  in  B ri ta in . In  B ri ta in , w e d o n ’t, f ra n k ly , have 
parliam entaiy  dem ocracy at the moment. We have something doser 
to parliam entary absolutism. A nd as Sir Francis Purchas recognised 
in his lecture, it deeply affects the judicial process.

Among his concerns was the slow starvation of the official budget 
for justice, which has led to a grave shortage of H igh C ourt judges. 
Sometimes half of ail H igh C ourt cases are tried  on a  given day by 
“d epu ties ,” o rd inary  Q C s or c ircu it judges w ho have neither the 
training nor the experience for the job. B ut he recognised there was a 
more profound threat, too, saying;

H igh C ourt judges, protected as they are by  the Act of 
Settlem ent of 1770, are m  the eyes of m any members of



th e  e x e c u tiv e  an  e x tr a v a g a n t  a n d  e m b a rra s s in g  
inhibition to the economic and convenient dispatch of 
ju d ic ia l  b u s in e ss . S u ch  p e rso n s  lo o k  fo r th e  id é a l 
solution, w hich w ould be a  single-tiered cadre of judges 
who could be deployed and controlled by the executive.

Five years ago, the Lord Chancellors D epartm ent had considered 
just such a  system.

Judicial independence, Sir Francis w ent on, m eant m uch m ore 
than  the freedom  to take  décisions inside the court. Ju d g e s  also 
needed freedom in the adm inistration of the courts: cash limits could 
n o t  be a p p l ie d  to  th is  “o rg a n ic ” a r t .  H e  c o n c lu d e d : “T he  
req u irem en ts o f th e  ju d ic ia ry  m u st be sc ru tin ised  ag a in st th e ir  
in tr in s ic  n e e d s , a n d  n o t b e  re fe re n c e d  to  e x te rn a l  eco no m ic  
constraints. The independence of the judiciaiy  m ust also be secured 
by  removing their funding from Treasuiy programm ing and incentive 
performance criteria.”

I suspect th a t w hen he u ttered  these words, Sir Francis had two 
things a t the fron t of his mind. O ne is a scandalous attem pt by  a 
m em ber o f th e  ex e c u tiv e  to  in flu en c e  d éc is io n s  m ad e  b y  th e  
Em ploym ent Appeal Tribunal on grounds of cost. The o ther is the 
Police and M agistrates Courts Bill currently  before Parliament. This 
im poses exactly  th e  “p erfo rm an ce  c r ite r ia ” on ju stice  w h ich  he 
rightly abhorred: perform ance related pay and fïxed term  contracts 
for magistrates clerks, the officiais who run  the m agistrates’ courts. 
T he d ang er is o f th e  q u a lity  o f ju stice  being  sacrificed  to  m ere 
quantity; or perhaps, to perform ance targets set by a  minister out to 
prove he was “tough on crime” by  pointing to rising num bers in jail.

The Limitation on Judicial Review
However, there is plenty of other evidence of threats to  judicial 

in d e p e n d e n c e  in  B r i ta in . W ith o u t  a c o n s t i tu t io n a l  c o u r t  o r 
constitution, the only w ay to  challenge executive décisions is through 
“judicial review”. The scope for reversing the governm ent’s actions 
on this basis is slim: as long as the courts hold a  décision was made 
according to  the right procédures, it has to be perverse, absolutely



unreasonable, before it can be quashed. The court may feel a décision 
is absolutely wrong, and th a t it tram ples over rights set out in the 
European Convention on H um an Rights to which we are, after ail, a 
signatory - and be unable to do anything about it.

N e v e r th e le s s , th e re  is in  g o v e rn m e n t c irc le s  so m e th in g  
am ounting almost to paranoia about judicial review. Civil servants go 
on spécial courses and read  spécial booklets to  learn how  to  craft 
their w ork to make it îmmune from judicial scrutiny.

T he fee lings o f th e  ex ecu tive  fo r th e  ju d ic ia ry  b o iled  over 
publicly  in  B rita in  last w eek, w hen  L ord  How e, form er Foreign 
Secretary, attacked Lord Justice  Scott, presiding over “the arms to 
I r a q ” in q u iry . H o w e c la im ed  th e  p ro c e ss  w as u n fa ir  b ecau se  
ministerial witnesses had not been able to cross-examine ail the other 
very num erous witnesses despite the fact tha t Scott was appointed by 
the Prim e M inister and his w orking methods agreed upon. But that 
is w h at happens in  a  parliam entary  absolutism . L ast summer, the 
form er editor of The Times, Lord Rees-Mogg, attem pted to  bring a 
judicial review of the Treaty of M aastricht, arguing it conflicted w ith 
other British législation. The howls of rage were led by  the Speaker 
of the House of Commons, appalled that a mere citizen, albeit a noble 
one, m ight dare try  such a  thing, and th a t the courts m ight présum é 
to intrude in the sacrosanct arena of the foreign policy of an elected 
governm ent. I th ink  she though t she w as defending democracy. I 
w ould suggest she was treating it w ith contempt.

I regret to say there is evidence th a t the British disease, secrecy 
and the stifling of dissent, seems to be spreading to Europe. Since 
Maastricht, w ith its “th ird  pillar” on law and order, immigration and 
security , th e  E u ro p ean  C om m ission has s ta rted  behav ing  like a 
British Government. It w ants to vet staff in Brussels. M ore seriously, 
it  p ro p o se s  to  r e s tr ic t  in fo rm a tio n  av a ila b le  to  th e  E u ro p e a n  
Parliam ent on a long list of topics, to suppress debate until it is in a 
position to present a fa it accompli. As the European Union becomes 
an ever more powerful institution, this is a trend  to be fought and 
d e p lo re d . T he  h is to r ié  o rig in s  o f th e  w e a k n e ss  o f  E u ro p e a n  
p arliam en tary  in stitu tions are obviously  quite d ifféren t from  the 
situa tion  I have d escrib ed  in  B rita in . The dangers of E u ro p ean  
executive absolutism could, if anything, be greater still.



So what, to quote Lenin, is to be done? I make no apology for 
straying some w ay from the immediate subject: because if we are to 
suggest guidelines for the m edia in reporting judicial proceedings, I 
believe th ey  m ust be fash ioned  w ith  th is b ro a d e r constitu tiona l 
perspective  in m ind. A nd as I said  earlier, I th in k  it is v ital for 
journalists and judges to start w orking together.

I am  d e lig h te d  to  r e p o r t  th a t  even  in  B rita m , th e  th a w  is 
beginning. Since Lord MacKay, the Lord Chancellor, relaxed in 1988 
the previous strict rules preventing servmg judges from speakmg to 
the media, and from  giving lectures, more and more members of the 
senior judiciary have begun to use this openness in a constructive 
way. L ord  Taylor, the recently  appoin ted  L ord C hief Justice , has 
been p articu la rly  outspoken  in criticising  aspects of governm ent 
policy w here he thinks it conflicts w ith the demands of justice. H e 
and Sir Thomas Bingham, the M aster of the Rolls (head of the civil 
d iv ision  o f th e  c o u rt o f ap pea l) have ex p lic itly  recog n ised  th e  
weaknesses of our constitutional arrangem ents, and called publicly 
for incorporation of the European Convention into our domestic law. 
The effect, of course, w ould be to  establish w hat am ounted to a  bill 
of fundam ental rights, accessible locally w ithout the very long delays 
entailed by litigation in Strasbourg.

In an interview  w ith  me, Sir Thom as said th a t he thought the 
judiciaiy  ought to be taking a  more active rôle precisely because of 
the  cu rren t w eakness of P arliam ent as a  b rake  on the executive. 
M argaret Thatcher, Lord W oolf told me, had added to the powers of 
the executive m ore than any other prime minister. I t was right that 
he and his judicial colleagues should seek to redress the balance.

The easier contact betw een some of this new er génération of the 
high jud iciary  and the  m edia - L ord  Taylor has even given press 
conférences - is, despite the bleak picture I painted at the beginning, 
starting to  take effect. W hen judges become more visible, and start 
having contact w ith reporters, it becomes a lot more difficult either to 
ignore them, or to portray  them  as hopelessly out of touch.

There have been hopeful signs in the courts, as well as outside. 
Last year, in the case of Derby,) bire County CounciL v. Sunday Timed, the 
British courts for the first tim e ruled th a t Art. 10 of the European 
Convention, governing free speech, had v irtual effect m  Britam: its



p r in c ip le s  a lso  e x is te d  u n d e r  C om m o n  Law . T he te s t  o f 
p ro p o rtio n a lity  as a  ju d ic ia l too l is b eg inn in g  to  creep  in to  our 
dom estic courts. C learly it has some potential if w idely applied to 
executive décisions in judicial review.

Conclusion
Briefly, then, to  conclude w ith  a descent from  the panoram ic 

vista to the highly specific. W hat answers does this analysis lead me 
to give to the questions facing our subject? First, I would say tha t the 
m edia m ust generally have the rights of access and reporting  in ail 
judicial proceedings, and to ail m aterial discussed w ithin them, and 
tha t exceptions to this rule m ust be hedged w ith the most stringent 
safeguards. I th ink it is vital tha t if a judge does wish to impose any 
restrictions, the m edia m ust have the right to be heard, and to appeal 
the ruling while the trial is in progress.

It is im portant to  distinguish between restrictions which stay in 
effect for ail time and those which end w ith the end of proceedings. I 
am not sure that any blanket restriction, preventing reporting even 
after the end of a  trial, can be justifîed in any term s other than on 
genuine national security grounds, or, w here I do take a  slightly more 
m oderate position, w here children and young people are involved. If 
national security is advanced by a  p arty  in a case to justify secrecy, 
then the claim ought to be tested. In  a spy case, for example, it would 
be right to protect secret inform ants whose lives could be at risk. But 
m  this area, it is particularly im portant that the judiciaiy  is alive to 
the danger that governments will seek to invoke national security as 
a means of limiting or preventing political embarrassment.

I need hardly point out that the Scott Inqu iiy  m entioned earlier 
w as se t u p  p re c ise ly  b e cau se  o f su ch  an  a tte m p t: th e  tr ia l  o f 
executives of the M atrix  Churchill Com pany on charges of exporting 
m ilitaiy equipm ent to  Iraq, in w hich four ministers tried  séparately 
to prevent disclosure of the fact they had  ail along been w orking for 
th e  S ec re t In te llig en ce  S erv ice  on g ro u n d s  o f “p u b lic  in te re s t  
im m unily”. In other words, to preserve their careers, m inisters would 
have seen three innocent men jailed, despite the very  considérable 
risks they  had taken  in the service of their country. Thankfully, a



judge refused to  allow them  to take this action, and insisted the tru th  
be disclosed.

Turning to  restrictions w hich remain in force only while the trial 
is in progress, I actually th ink the British system is about right. Ail 
p ro ceed in gs in  ju ry  tr ia ls  can  be re p o r te d  con tem poraneously , 
w ithout comment, bu t judges can (and usually do) order the media 
not to report légal discussion carried out in the ju iy  s absence until 
the  end o f the  tria l. In  n o n -ju iy  tria ls , the  rules are m uch m ore 
relaxed. Rightly, judges imagine themselves less likely to be swayed 
by w hat they read in the new spapers than  the evidence before them.

H ow ever, accord ing  to s ta tu te , re stric tion s in  crim inal cases 
before trials start are norm ally severe. Again, this strikes me as about 
right. I cannot agree w ith  the system  found in the  U nited  States, 
where often the main issues in a case are picked over in the press in 
inordinate détail before the  court ever sits.^O The B ritish test for 
contem pt of co urt is th a t a re p o rt m ust have "substantial risk  of 
serious prejudice”. Again, tha t strikes me as sensible and right as it 
relates to the ordinary run  of cases.

To conclude, I repeat th a t in setting the term s for this debate, we 
m ust set them  veiy  wide. In setting guidelines, we should do so w ith 
constitutional requirem ents of dem ocracy and accountability at the 
forefront of our délibérations. A nd in making rulings in individual 
cases , ju d g e s  m u s t c o n s id e r  th e  sam e d e m a n d s . T h e re  a re  
circumstances w here I can envisage the contem pt test would need to 
be modified. If  a report created a substantial risk of prejudice in a 
p a rticu la r hearing , b u t perh ap s, fo r exam ple, exposed  a  g rea ter 
w rong by government, the report should be immune from contempt. 
It w ould be “in the public in te rest”. A nd w hen  we come to try  to 
define w hich cases such a m odification is necessary, w e find th a t 
w hat w ere apparen tly  simple questions becom e very  com plicated 
indeed.

20 Such as the extensive m edia comments m ade during the 1995 tria l of O . J .  
Simpson , the Am erican football player and actor, w ho was accused of killing 
his form er wife and her friend. [E d itor’s note]



P a r t Three

The Im pact o f M odem  
Com m unication Technology



The Globalisation of Media and Judicial Independence

MichaeL K irb y ïf

From Smoke Signais - Through Wirele<M- to Cyberspace
M y proposition  is simple. The m edia of com m unications have 

changed radically in recent years. The ownership of the m edia has 
also changed. The professional ethics of the media have changed as 
well. These changes have an im pact on the actions of the m edia and 
on the messages they present. They also affect the légal system and 
the judiciary.

The m edia’s m essages are no longer confined to a p a rticu la r 
village, town, city or even to a particular country. The technology 
now  takes them, instantaneously, across jurisdictional borders. The 
powerful, opinionated m edia can thereby  play an im portant rôle in 
the assertion of freedom and in underm ining autocratie government. 
It was, to some extent, the global m edia w hich brought the concerns 
(originally expressed by a  privileged few and in tentative language) 
from the docks of Gdansk» Poland, remorselessly through H ungary  
and Czechoslovakia. It sw ept from there to Bulgaria, M ongolia and 
Rom ania. I t consum ed th e  Baltic S tates. I t eventually  destroyed  
Fédéral Yugoslavia. In the space of a couple of years, it b rought the 
Berlin W all crashing down. Ultimately, it demolished one of the two 
global mega-powers: the Soviet Union.

Président of the International Commission of Jurisits, Form er Chairm an of the 
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o f A p peal, A u stra lia ; F o rm e r C h a irm an  o f th e  A u stra lia n  L aw  R eform  
Commission; Form er Ju d g e  of the Fédéral C ourt of Australia.



An essential elem ent of the  m ovem ent for GLadnodt in  Russia, 
w hich stim ulated these changes, w as the dem and for access to an 
open m edia an d  an accessib le system  of té lécom m unications. A 
largely uncontrolled m edia and direct access to télécommunications 
were themselves the bi-products of the comparatively freer societies 
of the West, w here ideas could more readily flourish. Such societies 
stood in s ta rk  con trast to  the  econom ic backw ardness and social 
d is lo c a tio n  o f th e  fo rm er S o v ie t U n io n  a n d  its  sa te llite s  w ith  
command économies. Broadcasts, by radio and télévision, crossed the 
Berlin Wall. Téléphoné communications and direct dialling leapt over 
even the energetic in trusions of the om nipresent censor. Satellites 
beam ed dow n the m essages o f the ex traord inary  developm ents of 
other économies. The data  spoke, w ith one voice, of the multiplier 
w hich  a h igh  m easure  o f free expression  co n trib u ted  to  hum an  
h ap p in ess an d  to  econom ic p ro g ress . L inks w ith  th e  re fo rm ist 
m ovem ents w ere  e s ta b lish e d  b y  in te ra c tiv e  co m p u te rs  an d  by  
telefacsimile. The growing réalisation of technological backw ardness 
prov ided  a stim ulus to the  m ovem ents for change w hich w ere to 
become a  deluge and to stop only at the borders of China.

It is im portant to keep these technological developments in m ind 
as we approach their im pact upon the other im portant values of free 
societies: basic hum an rights, the Rule of Law, the independence of 
judges and of lawyers.

The progress made in the last few decades has been remarkable:
Télécom m unications are a  fundam ental com ponent of 
political, econom ic and personal life today. Yet, until 
re c e n tly , h u m a n  e n c o u n te r  w as p la c e -d e p e n d e n t.  
C om m unication across d istance w as only possible by 
such technologies as talk ing  drum s or sm oke signais, 
relatively immediate bu t limited to messages th a t were 
terse and susceptible to error. M ore détail and accuracy 
could be conveyed by  m essengers travelling  by  foot, 
boat, horse or o ther b east o f burden . M essages from  
distant locations could take weeks or years to arrive and 
w ere  u sed  to  com m unicate affairs o f S tate , nobility, 
C hurch  an d  com m erce. These com m unication  form s 
w ere  n o t in te ra c tiv e  a n d  n o t av a ilab le  to  com m on 
people. The voyages of M arco Polo, conveying letters



from the Church of Rome to the Em peror of China,, took 
decades. Transm ission of messages w as very slow and 
expensive even up to one hundred  and fifty years ago.
As A rthur C. Clarke noted: "W hen Q ueen Victoria came 
to  th e  th ro n e  in  1837, she h ad  no sw ifte r m eans o f 
sending m essages to  the far parts of h e r Em pire than  
had Ju liu s  C aesar - or, for th a t m atter, M oses... The 
g a llo p in g  h o rse  an d  th e  sa ilin g  sh ip  re m a in e d  th e  
s w if te s t  m ean s o f  t r a n s p o r t ,  as th e y  h a d  fo r  five 
thousand years. ̂

Then things started  to change. In  the 1840s the telegraph was 
introduced. In 1875, A lexander G raham  Bell invented the téléphoné. 
M a rc o n i’s w ire less  sp re a d  q u ick ly  in  th e  ea rly  d ecades o f th e  
tw entieth  century. A signal across the Atlantic notifïed the judicial 
order to arrest D r Crippen for the m urder of his wife. By the 1920s, 
Hollywood w as in  full opération. Cinémas sprang up th roughout the 
d evelop ed  an d  d eve lop in g  w o rld . T he dom inance o f A m erican  
movies and later télévision and videos has lasted into our own âge to 
becom e a m ajor controversy  in the recent GATT negotiations. In  
1956, the first subm arine téléphoné cable was laid successfully. The 
first télécommunications satellite was launched in 1960 - a balloon. It 
w as n o t u n til 1962 th a t th e  f irs t e ffic ien t satellite , Telstar, w as 
la u n c h e d  in to  o rb it .  T h o u s a n d s  h a v e  fo llo w e d . F ib re  o p tic  
communications were introduced in 1977.

The term  “global village” w as coined in the 1960s by M arshall 
M cLuhan of the Universily of Toronto to  describe the w ay in which 
the  global m edia w ere linking hum anity  in ail parts of the world. 
P rofessor M cL uhan  a ttrib u ted  his basic idea to  som ething w hich 
N athaniel H aw thorne had written, in 1851, in his book The Houde of 
Seven Gables:

Is it a fact... that, by means of electricity, the w orld of 
m atter has become a great nerve, vibrating thousands of 
miles in a  breathless point of tim e? Rather, the round  
globe is a vast head, a brain, instinct w ith intelligence!
O r, shall w e  say, it  is its e lf  a th o u g h t, n o th in g  b u t

1 L.M . Harasam , Global Networks, M IT  Press, Cambridge, M ass, 1993, 4£



thought, and no longer the substance which we deemed 
it.

Aldous Huxley, in 1925, painted the picture of the vast pow er of 
th is  m edia  in te rco n n ec tio n . A nd  o f th e  d an g ers it p re se n te d  of 
cultural consolidation and, ultimately, homogénisation:

It is com forting  to  th in k ...th a t m o dem  civilisation is 
doing its best to re-establish the tribal regime but on an 
enormous, national and even international scale. Cheap 
p r in t ,  w ire le s s  té lé p h o n é s , t r a m , m o to rc a rs , 
gram ophones and ail the rest are making it possible to 
c o n so lid a te  tr ib e s , n o t o f a few  th o u sa n d s , b u t  of 
millions... In  a few générations it m ay be that the whole 
planet will be covered by  one vast Am erican speaking 
tribe, composed of innum erable individuals, ail thinking 
and acting in exactly the same way, like the characters in 
a novel by Sinclair Lewis.^

The fo rego ing  re p re se n t som e only  o f th e  im p o rta n t m edia 
developments. O thers, ju st as im portant, are happening now  and will 
g a th e r  p ace  in  th e  fu tu re . T h e y  in c lu d e  th e  p h e n o m e n o n  o f 
multimédia, digitalisation compression and informatics. Cyberspace,^ 
a term  coined in 1984 by the science-fiction w riter William Gibson, 
connûtes a  fu tu re  w o rld  linked  by  com puter netw orks in w hich  
physical reality makes contact - mental and sensorial - w ith a parallel 
w orld of pure digitised inform ation and communication: the w orld of 
m odem  non-physical m edia of communication.

It is a  fault of lawyers, including judges, that they are typically 
uncomfortable w ith the complexities of technology. In  the pursuit of 
the familiar w orld of well w orn légal rules, they too often recoil from 
the complex problems presented to hum an rights, the Rule of Law, 
and the independence of judges and lawyers by advances in  nuclear 
fission, genetic engineering and inform atics. To some extent, the 
judges and  other law yers of today  have adapted, like their fellow 
c itiz e n s , to  a  ra p id ly  c h a n g in g  w o rld . T h ey  u se  in fo rm a tio n

2 H uxley quoted ibid., 8.
3 W . Gibson quoted ibid., 9.



technology in the discharge of their duties. But if the stéréotypé of 
th e  law yer w ith  th e  quill pen  is h a rd  to erad icate , it is because 
la w y e rs , a n d  la w m a k e rs , a b h o r  th e  c o m p le x itie s  o f m o d e m  
technology and the daunting variety of the problems which it throws 
up. It is as if their minds are in a  différent, verbal, gear.

Changing Media Ownership- from PTT to CNN
O ne such problem  is the subject of th is paper, relevant to the 

seminar on the media and the judiciary. I t concerns the response of 
the  ju d ic ia ry  to  th e  changes in th e  n a tu re  an d  ow nersh ip  of the 
m ed ia . T h e  c h a n g e s  in  th e  n a tu re  o f  th e  m o d e m  m e d ia  o f 
com m unication, I have sufficiently  outlined. The changes in the  
ownership can now be briefly sketched.

First, the last decade or so has seen the large scale destruction of 
th e  P T T  m o n o p o lie s  w h ic h  fo rm e rly  c o n tro lle d  m u ch  o f th e  
electromc media and were often in a  position, directly or indirectly, 
to influence its content and assure its compliance w ith local law. The 
movement towards privatisation and diversification of the ownership 
o f m ed ia  o u tle ts  has b een  com m on, a lth o u g h  n o t u n iv ersa l, in  
W este rn  an d  fo rm erly  E a s te rn  B lock coun tries . The m ovem ent 
began m  the U nited States as a  change from “the N ew  D eal’s social 
w elfare o rien ta tion  to ‘C hicago SchooF économ ies.”^ I t  has now  
spread to m any W estern countries. In the form er Eastern Block, it 
accompanied the moves to liberate the broadeasting m edia from the 
stultifying control of the governm ent and its stern discipline of the 
m edia in m atters of politics, économies and public morality.^ I n  some 
W estern  countries, the G overnm ent m onopoly on the audio visual 
m edia has been gradually eroded by new  technology, such as cable 
télévision and direct broadeasting satellite télévision. Necessarily, in 
the case of satellite transmission, the géographie boundaries of the

A E .G . K rasnow  and M . Boteim "D eregulation of B roadeasting in the U nited
States: Q uo Vadimus? (1986), 7 M edia Law and Practice 56.

5 G.L. Peiris, "Media Law" (1993), N ew  Zealand Law  Journal, 388.
6 I.C . de Bâillon, "The Légal F ram ew ork  o f french  Télévision" (1987), 8 J  
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satellite s “footprint” are such th a t the m edia cannot any longer be 
considered local. The capacity of local laws to control such m edia - 
and to  insist upon  local public policy in m atters such as culture, 
language and morality - is reduced accordingly.

A p a r t  f ro m  G o v e rn m e n t o w n e rs h ip , th e re  is a lso  th e  
phenom enon of private ownership of powerful new  media forces. I 
refer not only to m edia barons, like the erstw hile A ustralian (now 
U nited States) citizen, R upert M urdoch w ho Controls m any m edia 
outlets (print and electronic) in several continents. I refer also to the 
in te rcon tin en ta l and  tran sn a tio n a l m edia corporations. The very  
technology  w h ich  has been  described  above has p rom oted  th e ir  
growth. It has extended their coverage, distribution and power. The 
implications of this developm ent for governm ents and the Rule of 
Law w ere touched upon by the noted English news journalist, M r 
Jo n  Snow at a  conférence of the Fundacion BBV in M adrid  last year. 
H e suggested th a t the new  m edia of com munication had begun to 
a lte r  th e  m essag e  b e in g  c o m m u n ic a te d . A c c o rd in g  to  Snow , 
télévision, in particular, is vulnérable to  superficiality and inaccuracy. 
Over-simplistic news présentation w ith film has replaced, for many, 
the deliveiy of any detailed news analysis or in depth considération 
o f issues. G litz  has re p la c e d  in fo rm a tio n .'7 D elay , ed itin g  an d  
reflective expert com m entary previously  p rom oted  the sharing of 
m ore though tfu l m essages th an  tends to  come w ith  the  pow erful 
in te rco n tin en ta l packag ing  o f in s ta n t in form ation . A ccording  to 
Snow, w e a re  now, on ev e ry  co n tin en t, in c re as in g ly  rece iv ing  
simultaneous coloured pictures w ith banal commentary, often in the 
form of entertainm ent and quite frequently directed (at least in the 
case of C N N ) tow ards its substantial American audience of origin. 
Even more signifîcantly:

In  th e  d e v e lo p in g  w o r ld .. .  C N N  is f re q u e n t ly  
unchallenged. The indigenous broadcasters simply don’t 
have the financial or physical resources to compete with 
an external provider by-passm g national transm issions 
w ith  a  global opération  pum ped m  from  outer space. 
Certainly it would help if a  more balanced service could

7 J .  Snow, "The Rôle o f C om m unication and  Inform ation  in ConLernporary 
Society", unpublished paper for a  prelim inaiy m eeting o f the Cross-Cultural 
Debate, sponsored by the Fundacion BBV, M adrid, 1992. 6.



b e  m ad e  a v a ila b le  to  th e  d e v e lo p in g  w o r ld  in  
compétition w ith CNN.^

Snow  concluded in term s relevant to this session:
T h ere  is a case fo r rea l ré g u la tio n  o f in te rn a tio n a l 
satellite transm issions. W hilst I w an t to  m aintain  the  
a b so lu te  u n fe tte re d  freed o m  o f th e  skies, I see nô 
d ifficu lty  in  regu la ting  ow nersh ip  an d  b ro ad castin g  
s ta n d a rd s  a n d  a sk in g  th e  h o s t  g o v e rn m e n t, fro m  
w h e n e v e r th e  tra n sm iss io n  o rig in a te , to  po lice  th e  
régulations on behalf of, and  in  accordance w ith, the  
dem ands o f a body  estab lish ed  b y  th e  in te rn a tio n a l 
community. B ut m ore urgently  than  anything, national 
g o v e rn m en ts  m u st m ove to  b re a k  u p  m o no p o lis tic  
dom ination o f the télévision inform ation m arket. I t is 
p o te n t ia l ly  d a n g e ro u s  to  a llo w  su c h  w o r ld -w id e  
dominance to be vested in so few hands.^

I t is in this last message that there lies the principal message for 
governm ents, the judiciary  and the Rule of Law in every country. 
Judicial independence involves the capacity of the judges to  enforce 
compliance with their own jurisdiction s applicable laws and to make 
orders w hich will be obeyed w ithin their jurisdiction. The point of 
this paper is that, in domestic jurisdiction, the pow er of the judges, 
b y  th e ir  o rd e r s  to  c o n tro l th e  c o m p lex  in te r c o n t in e n ta l  an d  
c o n s ta n t ly  c h a n g in g  m e d ia  w h ic h  I h a v e  d e s c r ib e d  is n ow  
significantly dim inished. It is not dim inished by any law th a t has 
been  passed . I t has sim ply d im in ished  by  th e  fac t o f th e  global 
nature, dynamic grow th and enormous pow er of the m odem  media 
of communications. It has also diminished by the extremely powerful, 
and sometimes opinionated, interests which own or control the media 
and which do so in places far from the courtroom  of the judge. The 
judge can, like King Canute in early Britain, commend the tide to 
retreat. But such commands will often be ignored, just as the waves 
ignored Canute.

8 m „  10.
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T h is is n o t a  ta ie  o f u n a llo y e d  g loom  o r ju d ic ia l  d esp a ir . 
Overwhelmingly, as I have dem onstrated, the international media, 
propelled by the new  technology, has been a libération device. O ften 
its journalists aspire to high personal standards, sometimes taking 
considérable risks to bring immediate news to living rooms around 
the world. But the international m edia also bring problem s for the 
Rule of Law in particular jurisdictions. In the balance of this paper, I 
wish to give a num ber of illustrations of how this has come about.

Jurisdictional Law: Extra Jurwdlctional Media

Transborder D a ta  Flowd:
A num ber of activities of my professional life have dem onstrated 

to me the im pact upon the law, and on judicial and légal authority, of 
the changing m edia of com m unications. In  1978, I was elected to 
ch a ir  a w o rk in g  g ro u p  o f th e  O rg a n isa tio n  fo r E conom ie  C o­
o p é ra tio n  an d  D ev e lo p m e n t (O E C D ). I t  w as co n c e rn e d  w ith  
developing guidelines on the protection of privacy in the context of 
transborder data  flows. The guidelines were duly developed. ' ̂  They 
have influenced, and in some cases, precipitated, domestic législation 
in a num ber of countries, including my ow n,11

The reason for the interest of the O E C D , an economic body, in 
w hat m ight otherwise be regarded as the hum an rights concern of 
privacy, was essentially twofold. The first, was a récognition that the 
prolifération of num erous incompatible national law operating upon 
a  single indivisible national law, operating upon a  simple indivisible 
data flow could only lead to  inconvenience, disharmony, meffective 
law  a n d , in  th e  en d , th e  d o m in a n c e  o f  th e  law s o f  th e  m o st 
economically pow erful jurisdictions. Secondly, the common feature

10 Organisation for Economic Coopération and Development, Guidelines on the 
Protection of Privacy and T ransborder D a ta  Barriers, Paris, 1980.

11 Privacy Act, 1988 (Aust).



of O E C D  co un tries  w as an ad h eren ce  to  th e  R ule o f L aw  and  
dém ocratie government. It was realised that, w ith the advent of the 
new  m edia of communications, a spécial challenge was presented to 
the governments of O E C D  countries to  provide effective lawmaking 
by ensuring against a cacophony of disharm onious laws which would 
give rise to légal uncertainty and confusion in which lawlessness and 
anarchy w ould breed.

I t  m ay n o t be tru e  th a t th e re  em erged  in  th e  O E C D  group  
evidence of the “basic philosophical dichotom y between the United 
States and the rest of the w orld over the ownership and control of 
communication systems” of w hich some authors have w ritte n .^  But 
it certam ly w as true  th a t serious différences em erged betw een the 
p e rsp e c tiv e s  o f p riv a c y  h e ld  b y  E u ro p e a n  co u n tr ie s  (w ith  th e  
memories of the Gestapo and of authoritarian governments fresh in 
m ind) and  th e  “lib é ra tio n ” free flow and  free speech philosophy  
w h ich  is in cu lca ted  in  U n ited  S ta tes citizens from  th e ir  earlie r 
childhood and upheld  in the law  by  th e  F irs t A m endm ent to the 
C o n s titu tio n  o f th e ir  coun try . E conom ic a d v an tag e  som etim es 
reinforced these respective advocates of privacy protection and free- 
flow of data. B ut the im portant point for presen t purposes is th a t 
consensus w as ultim ately achieved, basic rules w ere laid down, a 
common approach to assure individual control (the right of access to 
data) was established and the regime influenced domestic laws in a 
w ay prom oting respect for the law, the authority  of local judges and 
individual hum an rights.

I b e liev e  th a t  th is  is a m o de l w h ic h  sh o u ld  be  u til is e d  in  
international responses to problems of the m odem  m edia w hich are 
larger than  the pow er of domestic jurisdiction typically to  control. In 
1991-2, I chaired a  further w orking p arty  of the O E C D . This time it 
w as c o n c e rn e d  w ith  th e  r e la te d  p ro b le m  o f th e  s e c u r i ty  o f 
information systems. As the m edia of communications have become 
more complex, and as more reliance is daily placed upon them, there 
is a need in some instances to assure the security  (confidentiality, 
in tegrity  and accessibility) o f data. This w orking  group, in  tu rn , 
produced Guidelines on Security of Inform ation Systems. O ne of the

12 A .W . B ran sco m  (éd .)  Towardj a Law o f Global Communications Networkd, 
(Longman) N ew  York, ix.



m ajor proponents of action in this area  w as Jap an . Ja p a n  is very 
concerned about the vulnerability of reliance: dépendent as it is upon 
interlinked international inform ation systems, not always subject to 
the level of securily and assurance felt necessaiy.

O ne of the  com m on problem s p resen ted  b y  tran sb o rd e r d a ta  
flows in the difficulty of assigning to a particu lar jurisdiction and 
individual the authority  and responsibilrty to  deal w ith the antisocial 
conduct in question. Ju risd iction , particularly  in crim inal law, has 
ten d ed  by  in te rn a tio n a l conven tion  and  dom estic p rac tice  to  be 
confmed to the jurisdiction w here the criminal act occurred. But in 
som ething as ephem eral as satellite  b roadcasts , w ireless signais, 
télécommunications messages and interactive data systems, it is often 
d ifficu lt to  p in p o in t w ith  c e r ta in ty  th e  ju r isd ic tio n  w ith  légal 
responsibility and to determ ine beyond doubt the forum  of the judge 
w ith the necessary légal authority  to act upon a  com plain t.^  Perhaps 
a m ore practical problem  is p resen t a t a  level long before a judge 
becomes involved. A t one conférence w hich I attended in Canada, 
we w ere to ld  of m any cases w here prosecutors declined to initiate 
p ro c e e d in g s  in  M ic h ig a n  in  th e  U n ite d  S ta te s  b ecau se  o f th e  
difficulty of pursuing a  data  criminal across the lake in Toronto. The 
Rule of Law is challenged by  such loopholes in the légal system and 
uncertainties about the authority  of the judges.

Initiatives such as those taken w ithin Europe by the Commission 
of the European Union, by  the Council of Europe and the initiatives 
taken on an intercontinental basis by  the O E C D , point the w ay to 
the  fu tu re . The R ule o f Law, in  the  fu tu re , w ill increasing ly  be 
international in its content. This is merely a reflection in the law of 
the problem s p resen ted  to society by  international technology and 
the powerful interests w hich control or direct it.

Defanuition Law Reform:
A second fîeld of activity w here I was required  to confront the 

changing nature and ownership of the media arose in the w ork of the

13 See eg L .O . Sm iddy, "Choosing the  Law  and  F orum  for the  L itigation  of 
Disputes", in Branscomb, éupra., a t n. 12 at 299.



A u s tra lia n  L aw  R efo rm  C om m issio n  in  1979. I w as th e n  th e  
C hairm an of th a t Commission. The Commission was investigating 
the perennial problem  of reform  of the law  of defamation. Australia 
has b asica lly  fo llow ed th e  E n g lish  law  o f defam ation . P erso n s 
defamed may sue to recover m oney damages tha t are provided as a 
sanction against wrongful h urt to  réputation. As in England, the law 
provides no p ro tec tion  to  p rivacy  m  the  contex t o f publications. 
Recommendations were made for sigmficant reforms of the remedies 
available. The Commission drew  upon the remedies available in the 
civil law  systems w hich perm it rights of correction  and rights, of 
reply in lieu of m oney dam ages.^

A particular problem  arose in this context within the Australian 
Fédération. Until now, defamation law  has been regulated at a  State 
level in Australia. The sources of pow er for Fédéral régulation of 
such activity are limited, aside from the broadcasting m edia which 
a re  F e d e ra lly  re g u la te d . T he  L aw  R efo rm  C om m issio n  d rew  
attention to the problem  presented by this disparate régulation of the 
law of defamation m  différent ways, w ith différent defences in each 
of the  différent jurisdictions o f the  one countiy, Australia. It also 
drew  attention to the concentration of m edia ownership in Australia.

I would only refer to these domestic concerns of m y own countiy  
because, in microcosm, they present m any of the same issues as are 
seen at w ork  on the global level. Local laws, which w orked quite well 
w h e n  d efam a tio n  w as local w o rk  less w ell now  th a t  th e  sam e 
defamation can be spread across m any borders. Local jurisdictions 
depended upon  hum an decency and good m anners to p ro tect and 
re sp e c t m d iv id u a l p rivacy . T h ey  m u st now  c o n s id e r th e  légal 
p ro te c tio n  o f  p r iv a c y  in  th e  c o n te x t o f th e  m ed ia  w h ic h , fo r 
entertainment, delights in prying upon the famous or notable and to 
reveal the tragedies and scandais of their private lives.

The concentration of m edia ownership in relatively few hands 
has p ro d u c e d  a te n d e n c y  to w a rd s  c e n tra lise d  c o n tro l re s tin g , 
ultimately, in m edia owners (who sometimes boast tha t there would 
be no point in owning such a corporation if they could not influence

14 “Australia, the Law Reform  Commission, Unfair Publication: Defam ation and 
Privacy” A ust Govt. Publishing Service, C anberra, 1979.



éditorial policy and publication standards). Since the Law Reform 
C om m ission re p o r t w as w ritte n , th e  p ow erfu l an d  o p in ion a ted  
interests of the m edia have effectively delayed the implementation of 
the proposed reforms. The concentration of m edia ownership noted 
by the Australian Commission^® has not changed very m uch in the 
p ast 15 years. The m ajor change has been the  in trusion  into the 
Australian m edia of the Canadian media interests controlled by M r 
Conrad Black. H e wishes to increase his holding in one of the major 
media outlets. Perhaps he is N orth  Am erican’s answ er to M r R upert 
M urdoch w hose m edia em pire began in Adelaide, South A ustralia 
and now embraces m uch of the world.

In dealing w ith the pow er and effectiveness of the judicial branch 
of governm ent to  respond  to  th e  defam ation, contem pt of court, 
invasions of privacy, m isuse o f personality  etc., it is necessary  to 
rem em ber th e  w ay  in  w h ich  m edia  tech n o lo g y  has so rad ica lly  
changed since such laws were first fashioned in eveiy jurisdiction. It 
is also essential to  rem em ber the transborder character of m odem  
media and to reflect upon the m ultinational corporations which now 
te n d  to  ow n  th e m  a n d  to  s p re a d  th e i r  m essag es  b e y o n d  th e  
jurisdictional pow er of domestic judges to provide protection to those 
who are harmed.

The Spycatcher L itig a tio n :
The th ird  context in w hich the foregoing RealpoLitik was brought 

home to me in a dram atic w ay concerns the Spycatcher litigation. In 
1988 m  m y capacily as a judge, I had to sit on one of the cases which 
concerned the a ttem pt o f the  B ritish  G overnm ent to p roh ib it the 
publication of the memoirs of a form er officer of the British Security 
Service, M r Peter W right. The Governm ent succeeded in Britain in 
stopping the publication of a m ajor extract from the book in British 
newspapers. ° Intérim  injunctions were also granted  in Hong Kong. 
The book was w ithdraw n from  circulation in Singapore. But then

16 Ibid., 23.

16 Attorney General v  G uardian N ew spaper Limited, [1987] 1 W L R  1248 (H L), 
ibid. [Nr.2] [1988] 2 W L R  805 (H L).



seventy thousand copies of it w ere published in Australia. It was also 
proposed to publish extracts of it in the M urdoch  newspaper, The 
AudtraLlan. To prevent this happening, u rgen t applications were made 
for injunctions out of the Supreme C ourt of N ew  South Wales. These 
succeeded  u n til Ju s tic e  P o w ell1^ concluded  th a t th e  in junction  
should be lifted. H e rested his conclusion upon the fact tha t much of 
the information in the book was already available to the public. The 
British Governm ent appealed to my Court. By majority, the C ourt 
dismissed the application.1® The reasons varied. M y own view was 
th a t it was not the function of A ustralian law  to  enforce the pénal 
lég is la tio n  o f th e  U n ited  K ingdom  in  A u stra lia . W e w o u ld  n o t 
en fo rce  S o u th  A frica 's  O ffic ia l S ec re ts  A ct o r a ss is t L ib y a  to  
suppress the memoirs of one of its spies. W e should therefore not do 
so in the case of any other nation. This was the view which ultimately 
p re v a ile d  in  th e  H ig h  C o u r t o f  A u s tra lia . ^  J t w as h e ld  th a t  
A ustralian law  w ould not vindicate the  governm ent in terests of a 
foreign State, including the U nited Kingdom.

In N ew  Zealand, the C ourt of Appeal came to a similar resuit, 
bu t upon a somewhat différent basis. Relevant to its détermination 
was the global réticulation of the inform ation in M r W right s book 
and the undesirability of the courts offering their aid in a struggle so 
fu tile  as th e  e n d e a v o u r  to  c o n ta in  th e  b o o k  in  th e  p a r t ic u la r  
jurisdiction of N ew  Zealand. Sir Robin Cooke (now a  M em ber of the 
International Commission of Ju ris ts) said in his judgement:

T he d o m in a tin g  fa c to r  le a d in g  us to  r e fu s e  th e  
in ju n c tio n s  is th e  e x te n t to  w h ich  th e  c o n te n ts  o f 
Spycatcher have already been published in the world.
The book is a best seller in the U nited States. Similarly, 
it is freely available in Canada. Since the refusais of the 
intérim  injunctions by the H igh C ourt of Australia it has 
also become freely available throughout Australia... W e

17 A ttorney General (UK) v  Heinem ann A ustralia Limited (1987) 8 N S W L R  341
(SC). See also Discussion M  Blakeney, "Protecting the Secrets of a  Foreign 
Government: Spycatcher in Australia" (1988), 9 JM edia Law Practice 13.

18 A ttorney General (UK) v  Heinem ann Australia Limited (1968), 10 N S W L R  
86 (CA).

19 A ttorney General (UK) v.H einem ann Australia Limited (1988), 165 C L R  30.



were inform ed from the Bar that proceedings to prevent 
the publication  in Ire land  failed and  th a t the  book is 
available in both N orthern  Ireland and the Republic of 
I re la n d . T he  te m p o ra ry  in ju n c t io n  u p h e ld  b y  th e  
m a jo rity  o f th e  H o u se  o f L o rd s  d id  n o t e x te n d  to  
S c o tla n d . In  E n g la n d  i t s e l f  th e re  w as th e  m a jo r 
pub lica tion  a lready  m entioned  in th e  Sunday  Times.
M a n y  co p ies h ave  b e e n  b ro u g h t in to  E n g la n d  b y  
t r a v e l le r s  o r o th e rw is e  im p o r te d  th e re  b e in g  no 
restric tion  on doing so. Counsel also to ld  us th a t the 
b o o k  is f re e ly  a v a ila b le  in  E u ro p e  a n d  h as b e e n  
published beyond w hat were described as the Iron and 
Bamboo Curtains... There have been im portation of the 
book by  individual citizens w ho have purchased it w hen 
overseas or w ho have ordered it from overseas, the right 
to do so being in no w ay restricted. Copies of overseas 
newspapers... are regularly  on sale in N ew  Zealand....
Q u ite  ap a rt from  the  ab ility  to  o rd er from  overseas, 
th e re  is no reaso n  to  suppose th a t a  m em ber o f the  
public, m inded to acquire or borrow  a copy, would have 
an y  rea l d ifficulty . W e th in k  it can  be said  w ith o u t 
e x a g g e ra tio n  th a t  th e  g é n é ra l n a tu re  o f  th e  m ain  
allégations in Spycatcher is know n ail over the world....
W e do not overlook th a t there is a différence between 
mass and more limited circulation. Even bearing th a t in 
mind, the stage has been reached when, looking at the 
case from  a  N ew  Z ealand  p o in t of view, w e have to 
describe  th e  con ten ts o f S p y ca tch er as being  in the  
international domain.^®

This w as an em inently  sensib le  and  p rac tic a l an sw er to  the  
application facing the C ourt of Appeal of N ew  Zealand a t the time 
the judges had the claim for the injunction before them. B ut it does 
illustra te  the  lim its o f the  pow er o f th e  jud ic iary  w hen  faced by 
determ ined  publishers, and  in ternational m edia having outlets in 
many jurisdictions, taking advantage of disparity between the laws of 
those differing jurisdictions and the limited effectiveness of an order 
made in one jurisdiction, to control w hat happens.

20 A ttorney G eneral for the U nited Kingdom v W ellington N ew spapers Limited, 
[1988] 1 N Z L R  161 (CA) a t 183.



This is not a  case for simply hanging up the judicial robe and 
abandoning the attem pt to  enforce the Rule of Law in the jurisdiction 
in which the judge has a  responsibility. B ut it is an illustration of the 
practical limits which are placed upon the judiciary w hen seeking to 
d isc ip lin e  th e  m o d e m  m edia: m o tiv a te d  n o t u n re a s o n a b ly  by  
financial gain, opm ionated and sometimes even self-righteous in the 
espousal of free flow, w ith  num erous outlets in m any jurisdictions 
an d  b acked  up  b y  in s tan tan eo u s com m unications in th e  g lobal 
broadcasting media w ith its symbiotic relationship to the global p rint 
media.

The judge in W ellington in N ew  Zealand, Sydney in Australia, 
Seville in Spain or N ew  Delhi in India will continue to  issue orders. 
The limitations imposed by the grow th of in ternational m ultimédia 
interests cannot be ignored in any discussion of the effectiveness of 
such orders and thus the interaction between the judiciary and the 
m edia today.

Terroriste, Pornography, Royalty and Sheer Power

TerrorLttd
Every countiy  w hich has a th rea t from terrorists faces particular 

challenges to  the Rule of Law and the independence of its judges. In  
B ri ta in , th e  H o m e S e c re ta ry  is su e d  d ire c tiv e s  to  th e  B ri tish  
Broadcasting Corporation, under its licence and agreem ent and to 
th e  Independen t B roadcasting  A u tho rity  u nd er the B roadcasting  
Act, 1981, forbidding them  to  "support or solicit or invite support for 
such an organisation” i.e. the Irish Republican Army. The lawfulness 
of th e  d irec tiv e  w as unsu ccessfu lly  cha llen ged  in  th e  co u rts  of 
England.^l I t w as argued th a t English courts should in terpre t the 
exercise of delegated and discretionary pow er under statute as being 
subject to the implied limitation that it would always comply w ith the

21 R. v  Secretaiy of State for the Hom e D epartm ent; Ex parte Brind, [1990] 1 Ail 
E R 469.



E u ro p e a n  C o n v e n tio n  on  H u m a n  R ig h ts  a n d  F u n d a m e n ta l  
F reed o m s. T he E n g lish  C o u r t o f A p p ea l “u n h e s ita tm g ly  an d  
unreservedly” rejected the idea.

The attem pts to censor (and by censoring to distort) the news 
broadcasts of the B BC  and of other B ritish m edia has produced a 
g re a t d ea l o f h e a r t  b u rn in g  in  B rita in  a n d  m uch  p o p u la r  an d  
academ ic  w ritin g .^ 2  M y  p re s e n t  p u rp o se  is n o t to  can vas th e  
justifiability of the British G overnm ent’s directives or the responses 
of the British courts to them. Terrorism, like wartime, puts veiy  great 
p ressu res upon  th e  courts to  act w ith  courage and  n eu tra lity  in 
defence of the Rule of L a w .^  Sometimes the courts succumb to the 
urgency of their perception of the national predicam ent. Judges are 
citizens too; bu t citizens w ith great pow er and trust.

M y purpose in m entioning this issue (which has its reflections in 
many other countries) is to draw  attention to the obvious. If, as is 
increasingly the case, in ternational news broadcasts are regularly  
received on multiple channels in  eveiy jurisdiction, it will be difficult, 
in a society of the developed w orld at least, to effectively enforce the 
kind of ban described above. The BBC m ay be forced to comply. It 
w ill p a y  a p ric e  in  its  h a rd -w o n  a n d  g e n e ra lly  w e ll d e se rv e d  
international réputation. The local law may have a local and national 
utility which will be enforced by local judges. But the directive will 
have limited practical effect upon international m edia conglomérâtes, 
such as C N N  or the in ternational p rin t and electronic m edia th a t 
now flood into Britain. This is simply to point to the difficulty of the 
judiciaiy enforcing terrorism  law, w hen the responses împinge upon 
a global media.

P orn ograp h y
A nother illustration of this tru th  can be seen in the difficulties of 

enforcing laws w hich help defm e the  peculiar cultural features of

22 "On the Edge of the U nion - Censorhip and Constitutional Crisis a t the BBC" 
(1985), 6 J  M edia Law and Practice 277.

23 Cf Liverdidge v Anderjon (1942), AC 206 (HL) at 227; Inland Revenue Commujioner 
v Rom miné ter Limited, [1980] AC 952 (H L) at 1000; George v Rockett (1990), 170 
C L R  104 at 112.



particular jurisdictions. Take the case of "Red Hot Telzvuion" (formerly 
know n as "Red Ho t Date h"). This service, which started broadcasting 
in Ju ly  1992, sells a b rand  of hard-core electronic pornography to 
subscribers in possession of the necessary decoding equipment. The 
program m es are beamed, via a satellite linkup, from  D enm ark. In  
E ng land , com plain ts w ere m ade b y  th e  In d ep en d en t Télévision 
C om m ission  (IT C ) a n d  th e  B ro a d c a s tin g  S ta n d a rd s  C ouncil. 
Nothing was done until M arch 1993. The responsible M inister (M r 
P e te r B rooke) th en  m ade an o rd er p ro scrib ing  Red Hot TeLevLfion 
under section 177 of the Broadcasting Act, 1990 (UK). As a  resuit of 
his order, any person who supplies decoding equipm ent or publishes 
program m e détails in respect of the service in Britain will be guilty of 
a  criminal offence under section 178 of the Broadcasting Act. Such a 
person  will be liable to a fine, or to  a term  of im prisonm ent not 
exceeding two years.

This governm ent response led to  an application to  the English 
co u rts  fo r ju d ic ia l review . A m ongst th e  m atte rs  ra ised  w as th e  
opération of E E C  law. The M inister urged that the program m e might 
“seriously  im pair th e  physical, m en ta l o r m oral developm ent of 
m m o rs .” The courts refused  to  in tervene. I t  is expected  th a t an 
appeal will be taken to  the European C ourt of Justice.

W ithin Europe, both inside the European Union and in the w ider 
context of the Council of Europe countries, there has been a  great 
deal of attention to the development of common solutions to  face up 
to  th e  r e a l i ty  th a t  te c h n o lo g y  w ill n o t  c o n v e n ie n tly  s to p  a t  
ju risd ictional boundaries out of respect for common cu ltu ral and 
linguistic features of the communities there.

F or every proponent of censorship, to uphold moral standards, 
there will be o ther advocates urging the right of adults to  receive 
explicit sexual material and m edia “celebrating hum an sexuality.”^ 3 
Certainly, w ithin the p rin t media, such materials undoubtedly help to

24 A  Coulthard, "Dutch Télévision - Too R ed H o t for UK" (1993) 14 J  M edia 
Law and Practice 117.

25 H. Olsson, "Council of Europe and M ass M edia Law" (1986), 7 J  M edia Law 
and Practice.

26 R. W alsh, "Celebrating H um an Sexuality in Print" (1993) 1 Free Speech 1 
(A ust).



sell the media product. This is recognised by the large m edia bouses 
in  E n g lish -sp e a k in g  c o u n tr ie s  w h ich , in  p o p u la r  n e w sp ap e rs , 
regu la rly  re so rt to  th e  page 3 p inup . F u rth e rm o re , the  flood of 
popular international magazines such as Penihouse and Playboy, to  say 
nothing of the  X  ra ted  books, videotapes and other m edia readily 
ob ta inab le  in developed  coun tries , a tte s t to  th e  chang ing  social 
mores. They reflect a récognition of the right of adult citizens to have 
access to media of their choice.

The m arket driven availability of this m aterial has undoubtedly 
changed the  m ilieu in  w hich  judges operate  in today 's w orld . In  
N ovem ber 1993, it w as repo rted  from  W ashington  in  th e  U nited  
States that the Fédéral Communications Commission policy on sex 
on télévision had been overturned by the C ourt of Appeals^' of the 
D istric t of Colum bia. The court decided th a t the U S FC C  policy 
w h ic h  b a n s  t r a n s m is s io n s  o f sex  a n d  v io le n c e  in  té lé v is io n  
programm es between 6 a.m. and m idnight was unconstitutional. The 
ju d g e s  h e ld  th a t  th e  F i r s t  A m e n d m e n t to  th e  U n ite d  S ta te s  
Constitution, which guarantees freedom of speech, extended to this 
material. I t is beyond question that the F irst Amendment, and the 
décisions of the U nited States Supreme C ourt and other courts upon 
it, to g e th e r  w ith  th e  sh e e r  p o w e r  o f  th e  A m e ric a n  m ed ia , 
r e v o lu tio n is e d  th e  p ra c t ic e ,  i f  n o t  th e  law , on  p o rn o g ra p h y  
th ro u g h o u t the  W estern  w o rld  (and  beyond) in the p ast tw en ty  
years. But it should not be thought that, even in the U nited States, 
th is  m e d ia  a n d  m a rk e t-d r iv e n  c h a n g e  h a s  p a s s e d  w ith o u t  
controversy. There is a sizeable movement of feminists in the U nited 
S ta tes w hich  u rges effective légal p ro h ib itio n s on pornography , 
a lthough  no t alw ays in  a co heren t or persuasive  m anner. The 
courts in C anada have also had to  face similar d eb a tes .^

It should no t be though t th a t the  issue of cu ltural values in a 
global m edia is one simple of resolution. Recently, newspapers have 
recorded  the  p ro tests o f the G overnm ent of C hina to the U nited

27 See report, The Time<t, (London) 25 Novem ber 1993, 13.
28 See eg R.A. Posner "Obsession", a  book review o f Only Wordd by C atharine A.

M acK innon in The N ew  Republic, 18 O ctober 1993, 31.
29 J .  M cLaran, "New Puritans :0 - Free Speech U nited :0 - The G reat Canadian

Pornography Shootoff1 (1988), 9 J  M edia Law  and Practice, 128.



K in g d o m  c o n c e rn in g  a  B B C  d o c u m e n ta ry , b ro a d c a s t  on  21 
D ecem ber 1993, suggesting th a t the  form er Chinese leader M ao 
Z edong had  an insatiable sexual appetite  for young  w om en. The 
program m e Chairman Mao, the Ladt Emperor w as m ade to  m ark the 
lOOth a n n iv e r s a ry  o f M a o ’s b i r th .  T h e  B B C  d e fe n d e d  th e  
program m e, w hich it aired, stating  th a t it w as “a  m odem  C hina.” 
China sees such a programm e as an affront to its cultural, political 
and m oral standards. Britain sees it as an attribute of an uncontrolled 
media, not forced into the straight jackel of political orthodoxy and 
hero  w orship. B ut w ith  the  program m e being beam ed to  millions 
from satellite, copied onto video, summarised in news broadcasts and 
reticulated in newspapers and magazines, it will be as impossible for 
C h in a  to  su p p ress th e  déta ils  as it  w as fo r B rita in  to  su p p ress 
Spycatcher.

This is a  salutary warning of the limits not only of the pow er of 
judges bu t of the pow er of governments, démocratie and autocratie. 
O ften those limits will be seen as salutary and even desirable. But if 
the  end p ro d u c t is the  destruction  o f cu ltu ra l différence and  the 
imposition of a single standard across the “American speaking tribe,” 
the  precious d iversity  o f hum an cu ltures will have been m ortally  
damaged.

E arnest endeavours of one government, w ith the aid of its media, 
to  possible notions of equal opportunity , an ti-d iscrim ination  and 
r a c ia l  a n d  re lig io u s  to le r a n c e  m ay  be  u n d e rm in e d  b y  e x tr a  
jurisdictional m edia w hich cariy  quite différent messages.

P res id e n tia l a n d  R o y a l  P r iva cy
A nother aspect of the international m edia is the determ ined and 

persistent invasion of the privacy of the leaders of every nation. M ao 
is not alone. N or is this phenom enon confined to  the dead.

There seems now  to be a concerted effort, of at least some media 
interests, to destroy the respect for public figures and in  the process 
to  invade mercilessly their privacy. Président Clinton s alleged trysts 
are spoken of openly w here Président K ennedy’s were not revealed. 
The private téléphoné conversations of Prince Charles of England 
are  b ro ad cast an d  p rin ted  a rou n d  the  w orld  w here  decency  and



respect for individuals and institutions restrained the media invasions 
into the life of his great grandfather. N or is the British Royal House 
alone in these invasions of privacy. I t w ould be difflcult for M ichael 
Jack son  to secure a trial before a ju ry  um nfluenced by the m edia 
c ircus w h ich  has su rro u n d e d  th e  sen sa tio na l accu sa tio n s m ade 
a g a in st him . T he  tr ia l  o f M r K en n ed y  S m ith  w as w a tc h e d  by  
millions, possibly billions, around the w orld on CNN.'^O I saw it in 
Lesotho in Southern Africa! W hat was so spécial about that trial? It 
was a rather ordinary case of sexual assault. Ail th a t was spécial was 
that the event happened in the Kennedy com pound at Palm Beach, 
that Senator Kennedy was there and that the accused was related to 
the famous family. These are the ingrédients of entertainm ent. The 
légal p rocess in an ac tu a l tr ia l is red u ced  to  glitz, g lam our and  
spectacle. The accused is offered up upon a  global altar, as the star of 
this w eek’s soap o p é r a . ' The judiciaiy  w hich becomes caught up in 
such en te rta in m en t, by  th e  pub lic  telev ising  o f its p rocess, w ill 
struggle (som etim es successfully, som etim es not) to  m aintain  the 
dignity and justice th a t is the accuseds due. But these are not the 
m éd ias concerns. Ju r is ts  should  be in no doub t th a t the  m edia’s 
concerns are  en te rta in m en t, m oney-m aking  and, ultim ately , the 
assertion of the m edia s power.

Sheer Pow er
As a b i-product of the m edia s own réalisation of its great pow er 

we have seen th a t pow er wielded in recent times against the Rule of 
Law and the independence of judges and lawyers.

An appréciation of the extrem e difficulty w hich the law has in 
controlling the global media, enhances the belief in some quarters 
th a t some a t least of the  organs o f the  m edia are now  effectively

30 This article was w ritten  well before the trial of O .J . Simpson, the Am erican 
football player and actor, w ho was accused of killing his form er wife and her 
friend. The argum ent th a t the au thor makes about how  these trials are treated  
by the m edia as “en tertainm ent” apply to this trial, w hich was considered by 
the media in the U nited States as the “trial of the century”. (E ditor’s note)

31 See "M edia C overage of the C ourts, Ju d ic ia l D écisions and the Judiciary" 
(1992), 140 FederaLRul&t DecLtloru 512 at 517.



beyond légal control and judicial orders. This was the warning given 
by J o n  Snow to which I referred at the outset of this paper.

If the global m edia can invade the privacy of Royal Families of 
severa l co un tries  an d  th e  p e rso n a l lives o f p rés id en ts , if  it can 
effectively override local laws established for local cultural, linguistic 
o r m o ra l o b je c tiv e s , if  i t  c an  se t th e  a g e n d a  o f n a tio n a l  an d  
international concerns for its viewers and listeners, prom ote its own 
causes and tu rn  issues on and off at will, we have on our hands an 
im portant challenge to the Rule of Law. The very instrum ent which 
is potentially such a  defender of hum an rights, and the vehicle for 
one of the most im portant and precious of those rights, the media, 
can  becom e a  th r e a t  to  o th e r  b a s ic  r ig h ts  a n d  in te re s ts  — to  
réputation, to privacy, to fair trial, to effective democracy.

It is natural enough th a t the m edia should tend to favour change. 
Change is news. M ore of the same is no news and will be perceived 
as borm g. An inclination to change is p robably  quite healthy. But 
some judicial commentators are now asserting that the m edia often 
prom ote particular kinds of persons for appointm ent to the judiciary 
and attack those who do not fall into their pre-conceived mould. In 
th e  U n ite d  S ta te s , F éd é ra l C o u rt o f A ppeals J u d g e  L au ren ce  
Silberman of the D istrict of Columbia told the Federalist Society in 
th a t  co u n try  th a t th e  m ed ia  w as ac tu a lly  m an ip u la tin g  ju d ic ia l 
appo in tm en ts b y  cam paigns o f po litica l co rrec tness designed  to 
diminish vigilant independence and fidelity to the law:

W ho wants m artyrdom  for upholding the constitution s 
sé p a ra t io n  o f p o w ers  o r lo n g -h e a d e d  p r in c ip le  o f 
in te rp ré ta t io n  th a t  a re  d e n ig ra te d  as ‘e s o te r ic ’ o r 
‘archa ic’ by  repo rters in tox icated  w ith  results ? W ho 
w an ts to r isk  a m edia bea ting  a  la  Ju d g e  B ork  in a 
S en a te  C o n firm atio n  H earin g ?  O n ly  a d im in ish ing  
n u m b e r d isp lay  th e  in te lle c tu a l in c o rru p t ib ili ty  o f 
Socrates and, thus,... unflinchingly risk m edia obloquy 
a n d  a  s e a t on  th e  S u p re m e  C o u r t  to  s a fe g u a rd  
c o n s t i tu t io n a l  t r u th s .  T h is  is h e a lth y  n e i th e r  fo r  
en lig h tened  law  n o r th e  pub lic  w eal. C o n stitu tio n a l 
principles, b y  définition, stand above m edia kudos or 
p ub lic  op in ion  poils. To p a ra p h rase  Ju s tic e  R o b ert 
J a c k s o n ,  th e i r  v i ta l i ty  sh o u ld  n o t  tu r n  on  th e



v ic iss itu d es  o f p o litic a l c o n tro v e rsy  o r jo u rn a lis tic  
p assions.^

In Australia, in the past two years, there has been unprecedented 
m edia criticism  of the judiciary. M uch o f it is focusèd on alleged 
g e n d e r b ias, co n se rv a tism  a n d  th e  n eed  fo r ch ang e . L ike an y  
institution, the judiciaiy is probably im proved by such criticism. The 
old days w hen such critics w ere suppressed b y  the law  of contem pt 
of court and of scandalising the court have gone. But more lately, the 
attacks on the judiciary  in m y coun tiy  have tu rned  ferai. Judges, 
w ho cannot easily engage in public controversy, are a ttacked  for 
their décisions. They are followed along public streets by télévision 
caméras and interviewing m edia harassment. A  strident campaign is 
m ounted  ag a in st p a rtic u la r  judges, w ith  little  a tten tio n  to  th e ir  
faithful service to the community and the justifïability of the a tta c k .^  
In fo rm ed  an d  th o u g h tfu l critic ism  of th e  ju d ic ia ry  is a positive 
b less in g  in  a  f ree  society . B u t p e rso n a lise d  m ed ia  cam paigns, 
generalised  opprobrium , in accu ra te  ste reo ty p in g  and  dism issive 
attacks on vital institutions ail threaten  judicial independence. And if 
public confidence in the jud iciary  is destroyed, w h at will be left? 
Evidence has it th a t politicians in ail W estern  dem ocracies are no 
longer generally trusted  and respected as a  group. The Church has 
lost m ost of its influence. The academics have retreated  into their 
ivory towers. Royal families and présidents are denigrated and pulled 
down. The bureaucracy is derided. W hat, then, is left to defend our 
liberties? The investigative journalist! Alas, w ith  a short attention 
span. Usually w ith a  ferocious requirem ent for entertainm ent. And 
often w ith the insistent need to bring in the big bucks.

There are of course honourable exceptions to this m elancholy 
p ic tu re  of the  global media. B ut one of the  cen tral challenges to  
démocratie societies in the decades ahead will be to  respond to the

32 B. Fein, "First Am endm ent - the Press Loves Activists" ABA Journal, O ctober 
1992, 48.

33 Sir A nthony M ason C JA , "The State of the Judica ture" - an Address to the 
28th Australian Légal Convention, H obart, Tasmania, 30 Septem ber 1993, 18. 
See also R .D . Nicholson, "Judicial Independence and the Conduct of Media Relatwru) 
by the Courtd", (1993), 2 J  Jud ic ia l Adm inistration (Aust) 207 and JWL.D. Kirby, 
"Government, M edia, Judiciaiy" (1993), 2 J  Judicial Admin (Aust).



dangers p resen ted  to the Rule of Law  by these features of m edia 
technology and m ulti-national ownership. The answ er will not lie in 
oppressive local législation, m ost of w hich w ould be ineffective, or 
partly  so. N or will they lie in international agreements for licensing 
journal! sts or for requiring "balanced" coverage, as U N E S C O  once 
proposed. They will lie in seizing the great potential of the m odem  
m edia to  p rovide a m ultitude of voices and  to  advance freedom , 
im agination and the quality  of life, w hilst at the same tim e lifting 
standards, respecting diversity of opinion and curbing excesses. The 
excesses involve the dim inution of the  rights of others: depriving 
those accused of a  fair trial, destroying the réputations of those who 
cannot quickly and effectively answ er back, invading the privacy of 
other hum an beings, high and low, manipulating public debate and 
redu c in g  o u r d iverse  w orld  to  a dull cu sta rd  of un ifo rm ity  and  
homogeneily.

Some will say th a t the  law, national and international, cannot 
stand up against the pow erful com bination of new technology and 
th e  o p in io n a te d  o w n ersh ip  o f th e  m ed ia . T h a t th e  ju d g es  a re  
neutered in defending basic hum an rights against such potent global 
forces. But if the Rule of Law is to survive this challenge, we m ust 
fînd the answers that will render the global media accountable to the 
governm ent of laws, not of men. No considération of the m edia and 
th e  ju d ic ia ry  to d ay  can overlook  th is basic paradox . The m edia 
technology, which is such a potential liberator, can, in the hands of a 
pow erful few, bestride the narrow  w orld  like a Colossus. I t can do 
irre trievab le  w rongs to individuals. I t  can d im inish cu ltu ra l and 
linguistic diversity. I t can reduce large issues to  froth  and bubble. 
And it can challenge the Rule of Law itself.



Publication Band on Court Proceedingd in Canada

O m ar W ak.il*

The issue of m edia access to the Courts has recently corne under 
scrutiny in Canada, w here Courts have imposed publication bans in a 
num ber of high-profile criminal cases. This recent flu riy  of judicial 
activity culm inated in the recent décision of the Suprem e C ourt of 
Canada in Da.gena.uf v. Canadian Broadcasting C o rp o ra tio n which many 
have seen as redefining the law regarding publication bans.

Criminal Code Provision**
In Canada, the publication of m atters relating to  a criminal trial 

m ay be restricted in a num ber of circumstances and for a num ber of 
reasons. The judicial pow er to impose publication bans cornes from 
b o th  C om m on L aw  an d  S ta tu te . T he C om m on L aw  concep t of 
Contem pt of C ourt is preserved in section 9 of the Criminal Code of 
C anada. T he m ain  s ta tu to ry  p ro v is io n  is sec tion  486 (1 ) o f the  
Criminal Code, w hich states that,

A ny proceedings against an  accused  shall be held  in 
open court, b u t w here the presid ing judge, provincial 
c o u rt judge  o r justice , as th e  case m ay be, is o f the  
opinion th a t it is in the in terest of public m orals, the 
m aintenance of o rder or the p ro p er adm inistration  of 
justice to exclude any rrïembers of the public from  the

* S tudent - at - Law, Canada.
34 [1994] 1 S C R  835



court roûm  for ail or p a rt of the proceedings, he may so 
order.

M ost frequently , pub lica tion  bans are im posed u nd er section 
486(1) to ensure th a t an accused has a  fair trial. The fear is tha t “a 
fair trial cannot occur if news stories have prejudiced that judge or 
ju iy  against the accused”^  and therefore “the proper adm inistration 
of justice” requires the exclusion of members of the public from the 
court room and a  ban on the publication of the court proceedings. 
The im position o f such bans are no t unusua l w hen  tw o accused 
individuals are to be tried  separately.

Publication bans m ay also be ordered in relation to bail hearings 
under the authority  of section 517 of the Criminal Code of Canada. 
Such bans are imposed in order to prevent prejudice to the accused 
at the trial or to  ensure th a t a  continuing police investigation is not 
ham pered, particularly  w here there m ay be further arrests. U nder 
section 517, the décision of the court m ay be published (i.e. w hether 
or no t th e  accused w as released) regard less of w h e th er a ban  is 
imposed. However, if one is ordered, the reasons for the décision 
m ust be suppressed. W hen the accused requests the ban the judge 
m ust impose it; w hen the C row n makes the request, the C ourt has 
the discrétion to impose the ban. The C ourt m ay also impose the ban 
on its own initiative. Should an order respecting bail be reviewed, the 
review  hearing  m ay also be sub ject to a pub lication  ban: section 
520(9) and section 5 2 1 (1 0 ).^

P u b lic a tio n  b an s m ay  also  be o rd e re d  w ith  re sp e c t to  th e  
evidence given at prelim inary hearings: s. 539. As w ith publication 
bans im posed over bail hearings, the  b an  m ust be o rdered  w hen  
requested by the accu sed .^

35 Jo h n  Peaxson Allen and Thomas Allen, “Publication Restrictions and Criminal 
Proceedings, [1994] 36 Crim inal Law O uarterly  168 at 168.

36 Section 517 is not an unconstitutional infringem ent on the right to freedom of 
expression as guaranteed by  the C harter of Rights and Freedoms: Re : Global 
Communications L td. and A G  Can. (1984), 10 C.C.C. (3d) 97 (O nt. C.A.).

37 Section 539 is not an unconstitutional infringem ent on the right to  freedom  of 
the press as guaranteed by  the C harter of Rights and Freedoms: R. v. Banville 
(1983), 3 C.C.C. (3d) 312 (N.B. Q.B.).



Publication bans m ay also occur in other situations. For example, 
th e  C rim inal Code provides th a t th e  id en tity  o f com plainants in 
sexual assault cases may be subject to  a publication ban. Similarly, 
the Young O ffenders Act prohibits the publishing of the names of 
y o u n g  o ffe n d e rs , v ic tim s a n d  w itn e sse s  a n d  g ives ju d g e s  th e  
discrétion to exclude the public from proceedings under the Act.®

The Publication Ban in The Oueen v. Homolka
Perhaps the m ost notorious publication ban  in recent Canadian 

h istory w as th a t imposed on the trial of K arla Homolka, w ho was 
co n v ic ted  o f m a n sla u g h te r  in  J u ly  o f 1993. H o m o lk a  an d  h e r  
e stran g ed  husband , P au l B ernardo , h ad  been  charged  w ith  tw o 
counts of m anslaughter and first-degree m urder respectively in the 
sex-slayings of tw o teenage girls. T he case received  w idespread  
coverage in the m edia and the trial judge in the Hom olka case feared 
th a t  th is  co v e rag e  m ig h t h av e  a d v e rse ly  a ffe c te d  th e  tr ia l  o f 
Bernardo, although in a rare move, Bernardo himself objected to the 
ban. H is counsel argued th a t unless H om olka’s rôle in the killings 
w as revealed, Bernardo would be presum ed guilty of the m urders. 
D espite B ernardo’s objections, the judge invoked section 486(1) of 
th e  C rim inal C ode an d  p laced  a p u b lica tion  ban  on th e  tr ia l o f 
H om olka pending  the tria l of B ernardo . The o rder excluded the 
public and U S m edia from  the trial and restricted  w hat Canadian 
joum alists could report. The reasons for his décision were, in part, as 
follows:

The task before me is to protect the integrity of the court 
system for both the accused and the right to a fair trial 
for M r [B ernardo].

38 Sections 486(3) an (4) of the Crim inal Code o f C anada R.S.C. 1985, c. C-46.
39 Sections 38 and 39 of the Young Offenders Act, R .S.C., 1985, c. Y -l.
40 Hazlewood, K., “C an justice unseen be justice done?" (Ju ly  26, 1993) W estern 

R eport 24 a t 25.



I have considered ail submissions. I m ust keep in mind 
that if a  person is guilty, it s essential he be tried  and no 
fault be found in the trial process.
I am satisfied th a t these are exceptional circumstances 
w hich have sufficient w eight that they require the court 
to  p ro te c t  th e  in te g r i ty  o f th e  t r ia l  p ro c e s s  b y  a 
tem porary ban...
... T he p u b lic ity  has been  w id esp read , m assive and  
repetitive, and will no doubt continue. It has come to the 
point w here it is questionable w hether an impartial jury 
can be selected.
... T h e  c h a rg e s  a g a in s t  P a u l B e rn a rd o  a re  
extraordinarily serious and num erous [in addition to the 
charges of m urder he was also facing 46 counts of sexual 
assault], and outweigh the freedom of the press in these 
extraordinaiy  circumstances.
I conclude therefore that the freedom of the press may 
be c u rta ile d  to  p ro te c t  socia l v a lu es  o f in o rd in a te  
im p o rtan ce : th e  p ro te c tio n  o f th e  in n o c e n t and  th e  
protection of the integrity of the court s judicial process.
I am satisfied tha t these are exceptional circumstances 
which have sufficient w eight that they reassure the court 
to  p ro te c t  th e  in te g ri ty  o f th e  tr ia l  p ro c e ss  w ith  a 
tem porary ban '

The ban itself perm itted the press to publish the contents of the 
in d ic tm e n t; w h e th e r  th e re  w as a  jo in t su b m issio n ; w h e th e r  a 
conviction was registered; the sentence; and part of the reasons for 
the sentence.

The publication ban in the Homolka Code, although not precedent- 
setting, was extremely controversial and received w idespread media

41 “Reasons given for ruling”, The Globe and Mail, Tuesday, Ju ly  6, 1993, pgs. A l-  A2.



coverage. Several members of the Bar came forw ard to speak out m 
favour of the ban on the basis th a t the right of an individual to  a  fan- 
trial was a  more im portant than  the right of the public and press to 
have im m ediate access to and know ledge of the proceedings at a 
tr ia l .^  M any members of the press, on the other hand, criticised the 
effectiveness of the  ban  and  em phasised  the  im portance o f open 
proceedings

The Hom olka case raised at least three im portant issues relating 
to  th e  g énéra l n a tu re  o f p u b lica tio n  bans. F irs t, a re  such  bans 
effective given the inability of courts to  control the press outside their 
ju r isd ic tio n  an d  th e  p e rv as iv en ess  o f m o d em  co m m unica tions 
technology? Second, are p ub lica tion  bans needed  to  ensure  fair 
trials? A nd th ird , how  should C ourts balance two conflicting civil 
rights: the right to a fair trial and the right to freedom of the press?

Publication Bans: The
(a )  The E fficacy o f  P u b lica tion  B a n s

O n a général level, it m ust be rem em bered that the Homolka Code 
was an exceptional one in that it was subject to  an enormous am ount 
of Canadian and foreign m edia coverage. One should, therefore, be 
slow to draw  conclusions of a  général natu re  from  this case. That 
being said, the case does provide insight into the C ourts' abilily to 
enforce publication bans in cases of great notoriety.

W hen a case is subject to international attention, much depends 
upon the willingness of foreign m edia to respect the ban given that 
Canadian courts lack the jurisdiction to  regulate foreign media. If the 
ban  is n o t respected , m o dem  com m unication  technology  m akes 
complété enforcem ent of the ban impossible as inform ation will enter 
into Canada in a num ber of ways, such as post, facsimile, E-M ail and 
téléphoné.

42 See for example, E dw ard L. Greenspan, Q .C., “W hen muzzling the press may 
serve the public good”, the Globe and Mail, Saturday J u ly  10, 1993, D-3.

43 See for example, “A  w eak excuse to close a  courtroom ", The Globe and Mail, 
W ednesday, Ju ly  7, 1993, A-18.



In  th e  HomoLka Cade, th e  A m e ric a n  m e d ia  b ro a d c a s t  a n d  
p ub lished  in form ation  th a t w as subject to the  ban. Some of th is 
inform ation filtered into C anada and m any citizens became familiar 
w ith détails of the trial tha t w ere subject to the ban.

However, it w ould appear th a t the ban was generally effective 
despite the extraordinarily high am ount of media coverage. Canadian 
media generally respected the ban as did some American télévision 
stations w hich broadcast into C anada and Canadian customs officiais 
seized foreign newspapers th a t reported  inform ation subject to the 
ban. As a resuit, many individuals rem ained unaw are of the détails of 
the Hom olka trial.

P u b lica tio n  b an s are , how ever, u su a lly  less effective in  th e  
com m unities in  w h ich  th e  tr ia ls  occur. G enerally , th e  b ans are  
im posed w ithou t lim iting public access to the court and in m any 
cases m any members of the com munity in w hich the first trial was 
held  w ill eventually  ob ta in  som e know ledge of th e  tria l. This is 
especially true in small communities. As the O ntario  C ourt of Appeal 
once stated, "[i]f the  locale is a small city o r tow n, it is said th a t 
“everybody in tow n has heard  about it”. ^  However, publication bans 
may also be accompanied by a change in venue for the trial of the 
second accused. In  the Homolka-Bernardo Cade, for instance, Hom olka 
was tried  w here the m urders occurred  and B ernardo w as tried  in 
another cily out of concern th a t it m ay have been difficult to  select an 
im partia l ju ry  w h ere  H om olka  w as tr ie d  an d  th e  m u rd ers w ere 
committed.

(b ) The Im p a c t o fP re-T ria L  P u b lic ity  on Ju rors
A  m ore in te re s tin g  q uestio n  is n o t w h e th e r th e  bans can be 

enforced b u t w hether they are necessary to ensure jury  impartiality. 
In most instances the rationale for publication bans seems to  be that 
jurors will pre-judge the case on the basis of news reports and that 
they will then close their minds to the matter. The assumption is tha t 
o nce  ju ro r s  fo rm  an  in itia l  o p in io n , th a t  o p in io n  w ill re m a in

44 R. v. H ubbert (1975), 29 C.C.C. (2d) 281 at 291.



unchanged regardless of the persuasiveness of the evidence at trial. 
Some studies do suggest th a t pre-trial publicity can have a  biasing 
e ffec t on  ju ro rs . O th e rs  how ever, in c lu d in g  A lb e rt A lsu ler, a 
professor o f crim inal law  a t the  U niversity  of Chicago found that 
concerns ab o u t p re -tr ia l p u b lic ity  w ere  o v e rb lo w n .^  C anad ian  
jurisprudence supports th a t la tter position. The courts have found 
th a t w idespread publicity does not necessarily resuit in biased juries. 
In RegLna v. Hubbert, for example, the O ntario  C ourt of Appeal stated 
that,

...in  th e  e ra  o f ra p id  d issém in a tio n  o f new s b y  th e  
various media, it w ould be naive to  th ink th a t in the case 
of a crime involving considérable notoriety, it would be 
possible to select 12 jurors w ho had not heard  anything 
about the case. P rior inform ation about a case, even if 
th e  holding  o f a  ten ta tiv e  opinion  ab ou t it, does no t 
m ake p a rtia l a ju ro r  sw orn  to  re n d e r  a  tru e  v e rd ic t 
according to the evidence.

Similarly, in RegLna v. Makow, Seaton, J.A . stated that,
Today’s ju ro rs are intelligent people, w ell able to p u t 
from  th e ir m inds som ething heard  elsewhere... I have 
not heard it suggested that a  trial Ju d g e  who has heard 
about a  case is not com petent to décidé it and I do not 
th ink  th a t is capacity to reject w hat he heard  before is 
u n iq u e . J u r o r s  to o , a re  ab le  to  d é c id é  u p o n  th e  
evidence.^'7

Furtherm ore, w here there has been extensive pre-trial publicity, 
defence counsel are  en titled  to  determ ine (by w ay  o f questions) 
w hether any potential ju ror is suffïciently impartial. The defence has 
this right even w hen the accused himself is responsible for a certain 
am ount of the pub licity .^

45 E d w ard  G reenspan , Q .C . “T rial b y  m edia m eans m ob justice " (O ctober, 
1994) Canadian Speeches, 27.

46 (1975), 29 C.C.C. (2d) 281 at 291.
47 (1974), 20 C.C.C. (2d) 5113 at 518-19 (B.C.C.A.).
48 R. V . Z undel (1987), 31 C.C.C. (3d) 97 (O nt. C.A.).



The Suprem e C ourt of C anada specifically approved both these 
décisions in Regina v. Vernette in 1 9 8 8 ^  and virtually repeated these 
sentiments in DagenaùP®

(c) BaLancing R ightd
In Dagetiaid v. Canadian Broadcasting Corporation, (D agenais) the 

Suprem e C o u rt of C anad a  co nsid ered  th e  ba lance  to  be s tru ck  
between publication bans and freedom of expression.

In  Dagenaid, the  C ourt held  th a t the trad itional Common Law 
assumption, tha t the right to a  fair trial outweighs the m édias right to 
report the news, the assum ption relied on in the Hom olka décision, 
does not provide sufficient protection for freedom of expression. The 
C o u r t e m p h a s ise d  th a t  th e  C a n a d ia n  C h a r te r  o f R ig h ts  a n d  
Freedom s p ro tec ts  b o th  th e  rig h t to  a  fair tr ia l an d  the  rig h t to  
freedom of expression, including freedom of the press, and that w hen 
two protected rights come into conflict, the Courts should strive to 
achieve a balance that fully respects the im portance of both rights . ^  
The C ourt held th a t publication bans should only be ordered w hen 
(a) such a ban is necessary in order to  prevent a real and substantial 
r isk  to  th e  fa irness o f th e  tria l, because  reaso n ab ly  a lte rn a tiv e  
measures will not prevent the risk; and (b) the salutary effects of the 
p u b lic a t io n  b a n  o u tw e ig h  th e  d e le te r io u s  e ffe c ts  to  th e  free  
expression of those affected by  the b a n .^  Alternatives to publication 
bans would ''include adjourning trials, changing venues, sequestering 
ju ro rs , allow ing  challenges fo r cause  an d  voir dires d u rin g  ju ry  
selection, and  p rov id ing  stro n g  jud ic ia l d irec tion  to  the  ju ry ”.°4

49 (1988), 41 C.C.C. (3d) 523.
50 Supra., n .l  at 884.
51 Hazlewood, K. supra., a t n. 5 a t p. 25.
52 Section  2 o f the  C anad ian  C h arte r o f R ights an d  F reedom s provides th a t 

"Eveiyone has the following fundam ental Freedom s ... (b) freedom of thought, 
belief, opin ion an d  expression , inc lud ing  freedom  of th e  press  an d  o th e r 
media. " Section 11 of the C harter provides tha t "Any person charged w ith an 
offence has the  r ig h t ... (d) to  be p resum ed  inn o cen t u n til p ro ven  gu ilty  
according to law  in a  fair and public hearing by an independent and im partial 
tribunal. "

53 Supra., n. 1 a t 878.
54 IbS., at8 81 .



Furtherm ore, the C ourt emphasised th a t the onus of proving that a 
publication ban is necessaiy is on the party  seeking the ban.

The actual ex ten t to  w hich  Dagenaid, has changed  th e  law  in 
C anada is, however, unclear. U nder the Canadian constitution, the 
righ ts p ro tec ted  by  the  C anadian  bd l o f rights, the  C h a rte r  and 
Rights and Freedom s, are subject to “reasonable lim its”. As these 
rights are subject to limits, a law  w hich appears to  violate a right 
protected by the C harter may nevertheless be valid. For example, a 
law  w hich  p ro h ib its  hate  p ro p ag an d a  m ay ap p ea r to  v io late an 
individuals right to freedom of expression m ay be valid on the basis 
that an individuals right to freedom of expression is not absolute.

The te s t th a t C anad ian  co u rts  have developed  to  determ ine 
w hether a limit is valid is made up of tw o essential parts.

First, the objectives which the measure responsible for a 
limit on a C harter right or freedom are designed to serve 
m ust be of sufficient im portance to  w arran t overriding a 
constitutionally protected right or freedom and secondly,
[it m ust be shown] that the means chosen are reasonable 
and dem onstrably justified.^®

The second branch of this test requires a form of proportionality 
test to be m et in w hich the interests of society are balanced against 
the interests of the individual. Thus, p rior to Dagenau, the courts in 
publication  ban cases considered the  p roportionality  betw een the 
o b je c tiv e  o f th e  b a n  (i.e ., f a ir  t r ia ls )  a n d  its  e ffe c t ( i.e ., th e  
in fringem ent o f th e  rig h t to  freedom  of expression ). The “n ew ” 
Dagenaid test requires courts to weigh the objective and the dalutary 
effectd of the ban against the deleterious effects of the ban.

W h e th e r  th is  n ew  te s t  w ill a c tu a lly  e ffe c t th e  n u m b e r o f 
publication bans imposed in Canada remains to be seen. To some, the 
change m ay be seen as largely semantic as judges likely considered 
the “salutary effects” of the ban w hen they considered the objective 
of a ban under the old test. Presumably, the objective or purpose of a 
publication ban w ould exist because of its salutary effects.

55 E dw ard L. Greenspan, Q.C. (ed.) /Martin J Animal Criminal Code, 1996, p. CII/1.



I t is quite likely then  th a t the debate surrounding  publication 
bans in Canada, such as the  one imposed in  the Hom olka case, has 
not yet been p u t to  rest. W hile the Dagenaid décision may change the 
law  in C anada w ith  regard  to  publication ban it seems a t least as 
likely th a t the décision is “m uch ado about nothing”. In any event, it 
seems inévitable th a t the Courts will continue to  be called upon to 
determine the balance betw een the right to a  fair trial and the right to 
freedom of expression.

Conclusion
I f  co n c lu s io n s  o f a  g é n é ra l n a tu re  can  be d ra w n  fro m  th e  

Hom olka-Bem ardo trials, they are these: th a t publication bans, even 
in cases of great notoriety and despite num erous “leaks” can work. 
A lthough  it is d ifficu lt to  d e term ine  w h e th e r a p u b lica tion  ban  
actually does increase the likelihood that the accused will be tried by 
an im partial jury, it seems probable th a t they  are effective in this 
regard . W hile th e re  are o th e r m eans o f ensu ring  th a t ju ries  are 
impartial, such as the procédure of challenging jurors for cause on 
the basis th a t they are not im partial due to pre-trial publicity, cases of 
great notoriety may still require publication bans.

T he g re a t co n tro v e rsy  su rro u n d in g  p u b lica tio n  b an s is n o t 
w hether they increase the likelihood of im partial jurors b u t the fact 
th a t  th e y  in f r in g e  u p o n  fre e d o m  o f th e  p re s s . A lth o u g h  th e  
in frin g em en t is te m p o ra ry  in  n a tu re  an d  th e  b y -p ro d u c t of an  
objective of great im portance (ensuring fair trials), Courts should not 
be quick to suppress the free press. There is a  sound basis for the use 
of publication bans in some cases, bu t they should not be imposed 
lightly; only w here it is clear th a t selecting an im partial ju iy  may be 
difficult due to publicity should a  publication ban be ordered.



P a r t Four

A re Codes ofEthicd N ecessary ?



Are Impedimenta to Free Expression in the Interest of Justice?

F a li  S. N a r im a n  "

Introduction
A responsib le  p ress 1 is th e  handm aiden  o f effective jud ic ia l 

administration. The press does not simply publish inform ation about 
c ases  a n d  t r ia ls  b u t  su b je c ts  th e  e n tire  h ie r a rc h y  o f  th e  
a d m in is tra tio n  o f ju stice  (police, p ro secu to rs , law yers, judges, 
courts), as well as the judicial processes, to public scrutiny. Free and 
r o b u s t  r e p o r t in g , c r it ic is m  a n d  d e b a te  c o n t r ib u te  to  p u b lic  
understanding of the rule of law, and to a better compréhension of 
the  entire justice system. I t also helps im prove the quality of th a t 
system by subjecting it to the cleansing effect of exposure and public 
accountability. “Sunlight” as Justice  Brandeis once said “is the best 
of dismfectants, electric light the m ost efficient policem an.”

T h e  m o st p o w e rfu l “e le c tr ic  l i g h t” o v e r th e  ju d ic ia l  
adm inistration of justice is the hearing of cases in open court. W hat 
transpires there is public property. And those w ho see and hear w hat 
goes on in the court-room  m ust be free to report and comment w ith 
im punity. T here is nothing abou t the jud iciary  th a t w arran ts  th a t 
o rg an  o f g ov ern m en t, as d is tin g u ish e d  from  o th e r  d ém o cra tie  
institutions, to suppress, edit or censor events w hich take place in 
court.

* C hairm an of the  E xecutive Com m ittee of the  In terna tional Comm ission of 
Jurists , Président, Indian Bar Association, form er Solicitor-General of India, 
Advocate.

1 In  referring to the "Press" in this paper, I use the w ord  com pendiously as a 
term  of art, also encompassing broadeasting by  electronic media.



Ail this is true in an idéal democracy, bu t regrettably, there is no 
ideally functioning dem ocracy m any p art of the world. The press is 
n o t a lw ays re sp o n s ib le , n o r  a lw ays in n o c e n t o f th e  ch a rg e  o f 
m isreporting or scandalising. A t limes, it simply doesn’t  care about 
"fair hearing” or “fair tria l” so long as w hat it w raps up and présents 
as news gets read  (and heard) by the largest num ber of persons. The 
need is great tha t courts be criticised, bu t there is just as great a need 
th a t courts be allowed to do their duty fearlessly.

The Strained Relations between the Courts and the Media
In most, if not ail, m odem  democracies, relations betw een the 

press and the courts, are no t very  cordial. This îtself is not a  bad 
thing, because (as Burke used to say) the fire-engines that ring their 
bells and disturb your sleep also keep you from  being bu rn t at night! 
Courts of justice and the press are public guardians, but guardians of 
d ifféren t public in terests — the  public  in te rest in every civilised 
society for a fair adm inistration of justice, and the public interest of 
d issem in atin g  in fo rm a tio n  an d  en fo rc in g  th e  in ad equ ac ies an d  
failings of the justice system. Two différent sets of rights are thus 
involved: the right to a  fair hearing or trial, and the right of citizens 
to know. Ideally, they ought to  converge b u t in practice, they often 
conflict. The arbiter of the conflict is the judge and that is the real 
problem  for the media.

At a conférence held m  Bangalore m any years ago, a prom inent 
American journalist recalled how  he had been "cited” for contem pt 
for reporting a pending case in colours too fanciful and garish for the 
judge. The journalist told the fédéral judge (somewhat brashly): "We 
w ant no accommodation from you. The First Am endment is on our 
side. W e will fight it out.” The judge responded, "Have it you r w ay - 
bu t rem em ber who is the um pire in this battleground! ”

The concern of the journalist is not just tha t Courts can (and do) 
issue restraining orders, b u t th a t if a gag order is disobeyed, the same 
court will issue a contem pt citation, w hich is enforced even if  the 
restra in ing  o rd er is eventually  reversed  by  a h igher court! M ost 
journalists genuinely believe in the law of the land, b u t do not believe



tha t the judge -as opposed to the editor - is the one to strike a fair 
balance between the concepts of a "free press” and "fair trial.”

Ail this is further com pounded by judicial d istrust of the press 
which is a  relatively recent phenom enon. In the play "Night and Day", 
Tom Stoppard has one of his characters saying: "I’m with you  on a 
free press. I ts  the newspapers I can’t  stand!” Some judges share this 
view b u t will not publicly adm it it.

O th e rs , ta k in g  th e ir  lead  from  th e  g re a t L o rd  A tk in , have 
m ain ta in ed  th a t  th e  p ress has th e  r ig h t to  re p o r t  an d  critic ise , 
tem perately and fairly, bu t freely, any episode in the adm inistration 
of justice. W riting the opinion of the Privy Council in an appeal from 
Trinidad, he said th a t no w rong is committed by any m em ber of the 
public w ho exercises the ordinary right of criticising in good faith, in 
private or in public, the public act done in the seat of justice. H e then 
w en t on to  say in  purp le  prose, w hat has been forgotten by  most 
m odem  judges:

The path  of criticism is a public way: the wrongheaded 
are perm itted to  err therein: provided th a t members of 
the public abstain  from  im puting im proper motives to 
those taking p art in the adm inistration of justice, and are 
genuinely exercising a  right of criticism and not acting 
in malice or attem pting to im pair the adm inistration of 
justice, th ey  are im m une. Ju s tic e  is n o t a c lo istered  
virtue: she m ust be allowed to  suffer the scrutiny and 
respectful even though outspoken comments of ordinary 
men.^

W ith an Atkin approach, "balancing” the two public interests is 
not difficult; absent the A tkin approach the dice is loaded against 
"free speech”!

2 A ndré Paul v. A ttorney-G eneral (1936), A.C. 322.



“Free Exprès ion” and the “Rule of Law”: Absence of Sufficient Guidance in the Law
Freedom  of the press is cherished m  ail free societies, not for the 

benefit of the press as an institution b u t for the public good. A. H. 
Sulzberger, Président of the New York Time,), made the point, w hen he 
said’’[t]he crux is not the publisher’s freedom to print; it is ra ther the 
citizen’s right to know.

This new right, the right to know, has successfully shouldered 
itself into a  position of pre-em inence under most légal systems of the 
world. But it is often p itted  against the concept of “the rule of law ” 
which is m entioned in the pream ble to the Universal Déclaration of 
H um an Rights of 1948. The Rule of Law requires eveiy person in 
society (which includes the men and wom en of the Fourth  Éstate) to 
accept and abide by the restraints of “law ”.

T h e  m en  a n d  w o m en  o f  th e  p re s s  a re  c o n te n t  to  a c c e p t 
co n s tra in ts  im posed  b y  th e  "R ule o f L aw ” as ex p ressed  in  the  
following classic form ulation by Professor Hayek:

R ules w h ic h  m ake it  p o ss ib le  to  fo re se e  w ith  fa ir  
certainty how the authority  will use its coercive powers 
in given c ircum stances and  to p lan  o n e ’s ind iv idual 
affairs on the basis of this knowledge.^

But the press is not p repared to accept the ad hoc rules imposed 
according to the whims, vagaries and idiosyncrasies of judges. I t was 
J e re m y  B entham  (the th eo re tica l ju r is t)  w ho  ch a rac te rised  the  
Common Law as "Dog Law.” “W hen y our dog does anything you  
w ant to break him of”, he w rote m  1823, “you wait till he does it, and 
then beat him for it. This is the w ay you make laws for your dog; and 
this is the w ay judges make laws for you and m e.”

The law of contem pt of court in Anglo-Saxon jurisprudence has 
been for a  long tim e “D og-Law ”. I t does not define (often, even w hen 
embodied in a  statute) w hat precisely will be regarded as "contempt

3 W illiam Safire's Political D ictionaiy  p. 614.
4 In the Road to Serjdom (1944) p .54.



of court”, and w hat will not. It gives little guidance to the editor and 
broadcaster: it serves only as a  standing th reat to free expression. It 
leaves too m uch to the discrétion of the particular judge (or judges) 
investigating into “reports” by the press.

The conditions prevalent in two of the great democracies of the 
w orld , th e  U n ited  K ingdom  an d  th e  U n ited  S ta tes o f A m erica, 
em phasise the necessity for laying dow n m ore definite norm s and 
guidelines. Let me illustrate.

c l. The S u n d a y  Tinter C ase
T he lead ing  case in  E n g lan d  on th e  b ann in g  o f rep o rts  an d  

comments on pending proceedings is the Sunday Timej Code. It is also 
know n as the Thalidomide Codes* A  drug containing thalidomide taken 
by p regnant wom en betw een 1959 and 1961 resulted  in over four 
hundred  children being born  in England w ith  deformities. In 1968 
a n d  s u b s é q u e n t y e a rs , a c tio n s  w e re  co m m en ced  a g a in s t th e  
m a n u fa c tu r in g  co m p an y . Som e w e re  s e t t le d  o u t  o f c o u r t .  
Negotiations continued in other pending cases. In  Septem ber 1972, 
The Sunday Times published the first of a sériés of articles draw ing 
attention to  the plight of the children; more articles w ere to follow.

The A ttorney-G eneral, on a com plaint by  the m anufacturers, 
moved the court to grant an injunction preventing publication of the 
second (and subséquent articles) on the ground th a t com m ent on 
pending proceedings tended to interfere w ith a  fair adm inistration of 
justice. The D ivisional C ourt (three Ju d g es) unanim ously agreed, 
and granted  the injunction holding there was “clear contem pt”; the 
C ourt of A ppeal (three Ju d g es) reversed  (also unanim ously) the 
D iv is io n a l C ou rt, ap p ly in g  th e  “b a la n c in g ” tes t; th e  A p p ella te  
Com m ittee of the  H ouse of Lords (five Law Lords) unanim ously 
allowed the com pany’s appeal, and restored the injunction granted by 
th e  D iv isional C ourt! T he H ouse o f L ords decided  ag a in st The 
Sunday Timed on th e  g ro u n d  th a t  th e  second  artic le  ‘’m ig h t” be 
p re ju d ic ia l  to  a  su b sé q u e n t t r ia l  o f  th e  p e n d in g  case . In  th e

5 A.G. v. Times Newspapers, [1974] A C 273.



aggregate , e igh t ju d g es favo u red  g ra n tin g  the  in ju n ctio n , th ree  
judges (of the C ourt o f Appeal) w ere against it. For the judges, there 
was no yardstick  to  go by; from the judgem ents it appears th a t each 
judge was guided only by his own prédilection of how  the interests of 
free expression  an d  fa ir  ad m in istra tio n  o f ju stice  could  be best 
accommodated.

T he case w as th e n  tak en  to  th e  E u ro p ean  C o u rt o f H um an  
R ights a t S trasb o u rg  on the  g ro u n d  th a t th e  in junction  v io lated  
Article 10 of the E uropean Convention of Hum an Rights. F o r the 
first time, the m atter fell to  be decided according to certain known 
p re s c r ib e d  j ju id e lin e s , th o se  c o n ta m e d  in  A r tic le  10 o f  th a t  
Convention. The European C ourt concluded by a  majority of eleven 
votes to nine, tha t the injunction did not correspond to  a  social need 
sufficiently pressing to  outw eigh the public in terest in freedom  of 
expression and therefore was not “necessary in a  démocratie society” 
for m aintaining “the au thority  of the judiciary" and w as hence in 
breach of Article 10.

b. The C on tem pt o f  C ou rt A c t
In response to this décision, the Contem pt of Courts Act o f 1981 

was enacted in the UK. Section 5 of that act attem pted for the first 
time a statutory balancing of the competmg interests between “free 
press” and “fair trial.” As a resuit, w hen in O ctober 1980, The DaiLy 
MaiL p u b lish e d  an  a r tic le  in  w h ic h  i t  a s s e r te d  su p p o r t  fo r  an 
in d epen d en t 'p ro -life ' cand ida te  a t a  P arliam en ta ry  by-election , 
whose main plank of campaign was to stop the (alleged) practice in 
British hospitals of killing new-born handicapped babies, permission 
to initiate contem pt proceedings was denied by the House of Lords - 
even though a t the  tim e of publication of the article, the trial of a 
w ell-know n paediatric ian  (one Dr. A rth u r) w as pending (he w as 
accused of m urdering a  three m onth old mongoloid baby by starving

6 These guidelines emphasise (as does the International C ovenant on Civil and 
Political Rights, 1966) th a t eveiyone w ho exercises the right to  freedom  of 
ex p re ss io n  has "duties an d  resp on sib ilitie s"  an d  m ay be su b jec t to  such  
formalities, conditions, restrictions or penalties as are "prescribed by law" and 
are "necessaiy in a  démocratie society" inter alia "for m aintaining the authority 
and im partiality of the judic iaiy”.



her to death ). In fact, at the time o£ the publication of the article, the 
tria l o f Dr. A rthu r w as actually  being conducted on a day-to-day 
basis in a blaze of media publicity.

Lord D iplock held'7 th a t the recently  enacted Section 5 of the 
Contem pt of the Courts Act helped the court (the House of Lords) in 
deciding the matter. H e said th a t the article in The Daily M ail was in 
undisputed good faith on a discussion of public affaire, and though 
there was the risk of prejudice to  the fair trial of Dr. A rthur (created 
by  the publication of the article a t the actual stage of trial), this was 
“m erely incidental” to the discussion of the m atter w ith  w hich the 
article dealt. Lord Diplock then said,

gagging of bona fide public discussion in the press of 
controversial m atters of général public interest, merely 
because there were in existence contemporaneous légal 
proceedings in w hich some particular instance of those 
controversial m atters m ay be in issue, is w hat Section 5 
of the Contem pt of Courts Act, 1981, w as in my view 
m tended to prevent. I w ould allow the appeal.

This case highhghts the utilily of enacted law. A t the same time it 
also emphasises th a t there m ay be différent perceptions of enacted 
law. In  A.G. v. English; the C ourt of Appeal (three Judges), whose 
décision was reversed by the House of Lords (five Law Lords), had 
opm ed that Section 5 did not p rotect the editors and publishers of 
The Daily M ail. This only serves to h igh ligh t th e  fac t th a t m ore 
im p o rta n t even th a n  en ac ted  law, is th e  necessity  fo r th e  r ig h t 
approach: perhaps the “balance" is best m aintained w here the judge, 
as a rb i te r  o f p ress  in fra c tio n s  o f  fa ir  tr ia l, is h im se lf a s tro n g  
proponent of free speech.

c. B ridges v. C a liforn ia
The principal case in the U nited  S tates th a t defines w hen  an 

ex tra judicial statem ent or publication becomes a  punishable attem pt 
to interfere w ith the adm inistration of justice is Bridges v. California
7 A.G. V . English, [1982] W L R  278 (H L).
8 (1941), 314 U.S. 252.



In this case the court overturned a  contem pt and conviction based on 
the public release of a  telegram  by one H a riy  Bridges (leader of a 
trade union) sent to the Secretary of Labour “predicting” a  massive 
strike if a California State C ourt attem pted to enforce its décision in 
a ju risd ic tio n a l d isp u te  over re p ré se n ta tio n  o f w est co ast dock  
w o rk e rs . T he  d é c is io n  w as c h a ra c te r is e d  in  th e  te le g ra m  as 
“o u trag eo u s” and  w as p ub lish ed  in  m etrop o litan  new spapers in 
général circulation. A motion for a new trial was also pending at the 
time Bridges made his telegram  public.^

Mr. Ju s tice  Black w rote  for the m ajority of five Justices that, 
before the State could abridge freedom of expression, the danger of 
prejud ice to  the  disposition  o f the pend ing  adjudication  m ust be 
“extremely serious and the degree of imminence extremely high.”^

A pplying th is test, th e  m ajority  found  th a t the  release of the  
telegram and its publication by the press did not present "a clear and 
present danger” of interference w ith the adm inistration of ju stice .^  
B ut applying the same test, on the facts of the same case, Mr. Justice 
Frankfurter, w riting for the minority of the rem ainm g four Justices 
construed the publication as a definite attem pt to coerce the C ourt 
into a  favourable décision. The m inority held that Bridges and the 
new spaper w ho published his statement, w ere guilty of contempt.

By the narrow est of margins. Bridges and the cited newspapers 
w ere let off. The rest of the press, however, rem ained as uninform ed 
as they w ere before the décision about their right to  report or not 
repo rt on pending cases. The m ajority opinion in the Bridges Case 
rem inded editors in the States of railroad tickets: they were always 
stam ped "valid for single journey only.”

Thirty-five years later in Nebraska v. Stuart, ̂  a différent bench of 
m ne justices of the U S Suprem e C ourt changed the ground rules.

9 In  a  com panion case, the  S uprem e C o u rt rev e rsed  a  con tem p t conviction  
w here the Los Angeles Times had  editorially w arned a  judge, while sentence was 
pending, against m aking a  "serious mistake" if he g ran ted  probation  to two 
convicted m embers of Team sters' Union "goon squad".

10 Ibid., at 263.
11 Ibid., at 276-78.
12 427 U S 639 (1976).



F o rtu n ate ly , it w as in th e  in te re s t o f free speech. The Ju s tic e s  
form ulated a differently expressed test of "clear and present danger”; 
viz. w hether the evil, "discounted by its improbability, justifies such 
invasion of free speech as is necessary to avoid danger.” The Court 
held th a t à  county court order prohibiting reporting or commenting 
on a cnm inal ju ry  trial operative only until the jury  was empanelled 
was unconstitutional and invalid. ' ̂  W as the ratio of the décision in 
N eb rask a  lim ited to  ju ry  tria l cases, o r w as it of a  m ore général 
application? W ould  the princip le ex tend  to cases in w hich, after 
publication, citations were issued for contempt? There were no clear 
answers. The press was bewildered and confused. It still is.

The Necejjity for Strictly Formulated GuidelineJ
In  the late twenties, Lord Dunedin, sitting in E nglands highest 

court, the  A ppellate C om m ittee o f th e  H ouse o f L ords, w ro te  a 
judgement, more appropriately called a  speech, in the case of Sorreii v. 
S m ith ^  In  it he sa id :^

The Judges below have embodied in their judgem ent an 
appeal for guidance so touchm g as to recall the prayer of 
Ajax: "Reverse our judgem ent as it please you, bu t at 
least say something clear to help in the future.”

H e then added that, "[i]n the present state of the authorities, this 
is, I th ink a  reasonable request.”

T he p ra y e r  o f A jax is on th e  lips o f every  jo u rn a lis t w hose 
business it is to report court proceedings; it is upperm ost in the m ind 
of eveiy editor w ho considers it necessary in the public in terest to 
comment on them.

13 In N ebraska v. S tuart (1976), 427 U.S. 530 at 613, three of the nine justices 
laid dow n as a  m atter of law  tha t in the context of prior restra in t the décision 
of what, w hen and how  to publish is for editors, no t the judges: 427 U S 539 at 
page 613.

14 (1925), A.C. 700.
15 Ibid., a t p. 716



I suggest tha t w e say “something clear to  help in the future.” W e 
can only do this if we form ulate définitive principles, certain work-a- 
day rules which w ould help preserve the delicate balance between a 
free press on the one hand, and fair trials on the other.

Conclusions
I w ould suggest the adoption of the following principles w hich 

w ould help m itigate the im pact of im pedim ents to free expression 
and serve the w ider interests of justice.

1. F reedom  of expression  constitu tes one of the  essen tial 
fo u n d a tio n s  o f  e v e ry  so c ie ty  w h ic h  c la im s to  be 
d é m o c ra tie . I t  is in c u m b e n t on th e  p re ss  to  p u b lish  
information and ideas about the adm inistration of justice, 
inc luding  cases in  court, an d  th e  pub lic  has a r ig h t to 
receive such inform ation and ideas. This, in turn, involves 
responsibilities: a greater awareness of press responsibility 
is necessary. To th a t end, voluntary codes of c o n d u c t^  are 
to be encouraged. Such codes assist in the co-ordination of 
th e  r ig h t to  free  e x p re ss io n  a n d  th e  r ig h t to  th e  fa ir  
adm inistration of justice, especially in the pre-trial, pending 
trial, and actual trial stages.

2. Restrictions by the executive branch to the dissémination 
o f in fo rm a tio n  p e r ta in in g  to  c o u r t  p ro c e e d in g s  a re  
anathem a to rule of law. They have a tendency to suppress 
th e  f re e d o m  o f  th e  p re s s  a n d  to  in te rv e n e  w ith  th e  
independence of the judiciaiy.
H ow ever, législative and  jud ic ia l m easures, n o t undu ly  
restrictive of the freedom  of the press, and w hich do not 
unduly impinge on the citizens’ général right to know, are a

16 The N ebraska Bar-Press Guidelines approved by  the US Suprem e C ourt and 
appended as an Annexure to  one of the supporting judgem ents in N ebraska 
Press Association v. S tu a rt (1975), 426 U S 482 a t 613-617 are instructive, 
m erely as an example w hat can be done by  co-operative effort.



common feature in m any légal systems. They are, in most 
cases, inspired by a genuine concern for the freedom of the 
p ress as also for th e  free function ing  o f a fa ir jud ic ia l 
system. They can only be tolerated if they conform to the 
prescriptions set out below.

3. Any interference w ith the freedom of expression m ust be 
detailed in enacted law or prescribed by rules. This w ould 
ensure adequate accessibility to law, and foreseeability of 
the law, and thus enable individuals (including the press) 
to  re g u la te  th e i r  c o n d u c t in  c o n fo rm ity  w ith  it. 
Conséquences of reports and com ments by  the press on 
pending court proceedings m ust be clearly foreseeable, so 
as not to  instil lurking doubts and fears about the freedom 
to exercise the m ost im portant right of free expression.

4. Interference w ith free expression by law m ay be limited by 
law only to pre-trial, pending trial and trial publicity. After 
judgem ent in the cause of matter, there should be no légal 
re s tra in ts  on p ub lica tion s o f tem p era te  com m ents and  
c ritic ism s, even  if  an  ap p e a l from  su ch  ju d g e m e n t is 
p ro v id e d  fo r  b y  law . N o  su c h  r e s t r a in t  sh o u ld  b e  
countenanced or penalty prescribed for reporting or bona 
fide commenting, on pending appellate court proceedings, 
on the score th a t such reports or comments interfere w ith 
or prejudge the hearing or décision in the appeal. U nder a 
m ulti-tier system of justice, impediments to free expression,
i.e. reporting and commenting on pending cases, can only 
be tolerated at the trial stage and not after the judgem ent is 
rendered by the trial court.

5. P r io r  r e s tra in ts  on p u b lic a t io n /b ro a d c a s tin g  a re  n o t 
norm ally acceptable and are certainly not w hen there is no 
enacted law. Any law w hich authorises p rio r restra in t of 
publication “in the interest of fair adm inistration of justice” 
should be very  narrow ly  fram ed, and m ust specify w ith  
p ré c is io n , th e  c r i te r ia  fo r  d e te rm in in g  th e  p re s s in g  
necessity of such p rio r restraint. The law m ust prescribe 
the period of such prior restraint, and provide for prom pt 
tim e-b o u n d  décisions d e te rm in in g  challenges to  p rio r  
re s tra in t orders. P rio r re s tra in t o f publications w ithou t



lim it as to  tim e and  p rio r  re s tra in ts  w itho u t ex trem ely  
speedy redress being also provided for is totally immical to 
the freedom  of expression and of the corresponding right 
of th e  p ub lic  to  “k n o w ” m ore especially  in th is  âge of 
instant global mass communication.

6. Courts of justice are the guardians of ail public liberties 
including free expression. The ultimate arbiters of abuse or 
misuse of freedom  of expression m ust inevitably be and 
can only be the  courts, i.e. the established courts of the 
land, not spécial court or m ilitary court. The established 
courts should, as far as possible, judge cases of alleged 
abuse or misuse of the freedom of expression on the basis 
of enacted law and should always be inspired by the "Atkin 
approach.” The greatest champion of the free press is the 
judge  w ho  firm ly  believes in  th e  p re-em inence of free 
speech.

7. M aliciously m otivated publicity  of pending proceedings, 
civil and criminal, m ay be prohibited by law, and enforced 
b y  c o u r t in ju n c tio n s , o r su ita b ly  p u n ish ed , w h e re  so 
provided by the law. For example, this could be done by 
the law of contem pt of court, bu t only w hen it is proved 
that it would have the inévitable conséquence of deflecting 
the course of justice.

8. N o rm a lly , th e  b o n a -f id e  r e p o r t in g  o f e v e n ts  a n d  
proceedings, civil or criminal, in courts, including pending 
proceedings, ought not to be prevented either by law, or by 
court order.

9. T h e  c o u r ts  o f  law  sh o u ld  th e m se lv e s  a s s is t  in  th e  
dissémination of information concerning cases and causes, 
especially those w hich are im portan t and controversial.

17 T he w o rd  "norm ally" has been  u sed  de liberte ly , because, in  a  p lu ra lis tic  
society, it is possible th a t even fair and accurate reporting of court proceedings 
m ay have a  tendency to  incite violence am ounts a  section of the community. 
Hence, régulation may be necessary, not in the interest of a fair adm inistration 
of justice, bu t only to  accomm odate another public interest viz. "public order" - 
the m aintenance of law  and order.



The public has a rig h t to know  w h at judges décidé and 
why; and w hen judges say so (e.g. in the form of a  press 
release) it is one sure w ay of counter-acting or pre-em pting 
th e  adverse  effect of co loured , garb led  o r exaggerated  
reports by the press. ̂

10. In  a  case w here it is alleged before the court either that a 
lega lly  pe rm issib le  p r io r  re s tra in t  o rd e r  is ab so lu te ly  
necessary in the in terest of justice, or that a publication has 
prejudiced or has a tendency inévitable to prejudice the fair 
t r ia l  o f a case , o p p o r tu n i ty  sh o u ld  b e  g iv en  to  
représentative bodies of the press, radio and télévision to 
m ake th e ir  subm issions, and  th e ir  responses should  be 
considered by the court before passing final orders.

18 In a  lecture delivered in 1960 by Sir N in ian  Stephen, tben  C hief Ju s tice  of 
Attstralia, later tha t countiy 's Governor-General, it was suggested tha t w hen a  
court issues an im portant judgement, it should, at the same time issue a  press 
notice w hich w ould explain in laym an's language w hat the issues were, w ho 
won, and why. In fact, the European C ourt of H um an Rights in S trasbourg 
and the E uropean C ourt of Justice in Luxem bourg do issue such press releases 
from  time to time to  assist non-specialists to understand w h at the judges have 
decided. These press releases help alleviate m isunderstandings w hich are often 
the cause of friction between the press and the courts.



An Overview of Media Codes of Ethics and their Relationship to Judicial Independence
Rainer von Schilling''

The concept of dem ocracy is based  on one basic assum ption: 
respect. As ou tlined  in th e  In te rn a tio n a l C ovenant on Civil and 
Political Rights, 1966 (IC C PR ), hum an rights are indivisible and are 
to be enjoyed by ail citizens of ail countries.

Article 19 of the IC C P R  guarantees the freedom  of opinion and 
expression. This includes the right to  freely im part, d istribute and 
receive information, as carried out by the w orld’s media. Article 14 of 
the  IC C P R  déterm ines th a t ail persons shall be equal before the 
courts and tribunals and th a t everyone shall be entitled to a  fair and 
pub lic  h earing  befo re  an  im partia l, com peten t an d  in d ep en d en t 
tribunal established by law. It also establishes that, under certain  
circumstances, the media may be excluded from ail or p art of a trial 
for certain reasons.

Self-Régulation
There seems to  be a conflict between the media and the judiciaiy. 

The media, and more specifically journalists, have developed a self- 
imposed code of ethics w hich provides guidelines for and regulates 
their activities. Taken as a  whole, w ritten rules laid down in ethical 
codes, together w ith  the ethical concepts w hich are their basis, are 
described by the term  “professional ethics”. W ithin the m edia field, 
these rules serve to preserve the material and moral interests of the 
p ro fe ss io n  a n d  to  p ro te c t  a n d  s u p p o r t  th e  g oo d  nam e o f th e  
profession both  among its own m em bers and am ong the public. A

Chairman, N ational Committee o f the International Press Institute.



code o f eth ics m ust also p re v e n t any  abuse  by  m em bers o f th e  
profession of the rights and privilèges conferred on them  by  it. These 
Controls an d  guidelines cover m ost or ail aspects of opérations, 
stratégies and elements of the media profession.

O ne of the main argum ents p u t forw ard by the press is tha t in 
m any areas these self-imposed Controls based on pro fessiona l ethics 
w hich  th e  p ress o pera tes itself, re n d e r any  sta te  or governm ent 
contro l unnecessary. A ttacks by the  S tate or o ther actors on the 
freedom of the press are often m otivated by the excuse that the State 
m ust protect sociely against abuses on the p a rt of the mass media. 
But, w hen the professional ethics of editors, journalists and other 
m edia w orkers them selves provide a  d iscipline w ith in  th e ir  own 
ranks, the State can no longer claim that intervention is necessary 
Yet, too often it does.

W hen  codes o f e th ics are  m en tio ned  m  a g énéra l w ay  w ith  
reference to  the m edia these usually refer to rules on honour and 
professional ethics which apply, generally, to editors and journalists. 
Now adays, m ost countries have national press councils or similar 
institutions w hich regulate the profession and which have developed, 
elaborated and applied self-im posed codes of ethics w hich editors 
an d  jo u rn a lis ts  u se  to  g u id e  th e m  in  th e ir  p ro fe ss io n s . M o s t 
countries’ codes tend  to be similar w ith various articles and directives 
covering, in a veiy  général and comprehensive way, the m ajor ethical 
considérations of the profession. At the same time, every countiy  has 
adopted specifïc guidelines into their codes w hich are particularly  
relevant to the conditions, type of society and situation of the media 
in th a t specific country. Provisions w hich  d irectly  and ind irectly  
address the rôle of the m edia vis-à-vis the judiciary in général, and 
the court and tribunal process more specifîcally, are contained in ail 
of them. The following are excerpts of some of the codes of ethics in 
a varied group of countries.

In  th e  U n ited  S ta tes, fo r exam ple, th e  A m erican  Socie ty  of 
N ew spaper E ditors’ Code of Ethics outhnes even major principles to 
guide the profession. Among them, is the concept of responsibility 
under which it is stated th a t a new spaper’s right to  attract and hold 
readers is restricted by nothing bu t considérations of public welfare. 
U nder freedom  of the press, it claims th a t it is the unquestionable 
right to discuss w hatever is not explicitly forbidden by law, including



the wisdom of any restrictive statute. Furtherm ore, it mentions that 
independence, being the freedom from ail obligations, except that of 
fidelity to the public interest, is vital. It sets out further guidelines on 
s in c e rity , t ru th fu ln e s s  an d  accu ra c y , as w ell as d ire c tiv e s  on 
im partiality  and fair p lay w hich m ore than  adequately  create and 
preserve the integrity of the profession w ithout any need for outside 
intervention.

In Israël, the Israeli Jou rna lists’ Code of Ethics takes up m any 
similar considérations. Am ong the m any directives, journalists are 
encouraged to maintain professional secrecy, not divulge sources of 
in fo rm a tio n , u se  o n ly  h o n e s t  m ean s to  o b ta in  n ew s, re s p e c t  
confidences, and not to publish information given "off the record.”

In India, the A ll-India N ew spaper E d ito rs’ Conférence had, as 
far back as 1959, elaborated its own Code of Ethics. Its fïrst point 
claims that, as the press is a prim ary instrum ent in the création of 
public opinion, journalists should regard  their calling as a tru st and 
be eager to serve and guard  the  public in te rest an d  the  peace of 
humanity. As such, they should attach to their duties due value to 
fundam ental hum an and social rights and shall hold good faith and 
fair p lay  in news repo rts  and  com m ents as essential professional 
obligations. In  addition, they shall observe spécial restraint in reports 
and comments dealing w ith potential or actual tensions likely to lead 
or leading to civil disorder. Besides m entioning secrecy of sources 
and im partiality, the  last po in t also m entions th a t the  press shall 
refrain from publishing m atter likely to encourage vice and crime.

In Ja p a n , the N ew spaper Publishers and E d ito rs Association 
form ulated  its m oral charter, the  C anons of Journalism . In  it the 
tra d itio n a l com m ents on freedom  of th e  p ress, sp h ere  o f new s 
re p o rtin g  an d  éd ito ria l w ritin g  an d  im partia lity , to le ran ce  an d  
decency are mentioned. These rights are vital rights of m ankind and 
shall be restricted  by nothing except w hen explicitly forbidden by 
law. M easures of self restraint are to be taken because of the m édias 
share in influencing public opinion. Thus , any inform ation w hich 
goes to  the detrim ent of public welfare shall not be published.

In N igeria, the Guild of Editors has also establihed a  Code of 
Ethics of its own. Its général guidelines touch on the same subjects as 
the other above m entioned countries. It is stated th a t it is the moral



duty  of journalists to  have respect for the  tru th  and publish  only 
tru th fu l and  accu ra te  in form ation . Jo u rn a lis ts  shall observe the  
u n iv ersa lly  accep ted  p rin c ip le  o f secrecy  o f sources an d  n ever 
divulge these. Jo u rn a lis ts  shall em ploy only  fa ir m ethods in the 
collection of news photographs and documents.

In  Chile, the  N ation a l C ouncil o f the  A ssociation o f C hilean 
N ew spaper Publishers adopted its own Code of Ethics in 1963. In  it, 
it is m entioned th a t the journalists shall p u t their moral responsibility 
a b o v e  e v e ry th in g  e lse . I t  is th e i r  m is s io n  to  p ro v id e  p u b lic  
inform ation. As such, journalists shall dedicate them selves to  the 
cause of truth, moral understanding and hum an rights. The right to 
convey inform ation shall never be used in a  m anner calculated to 
prejudice individuals or sections of the community, either physically 
or morally, intellectually, culturally or economically. Journalists shall 
be sw o rn  to  se c re c y  c o n c e rn in g  th e  so u rc e s  o f in fo rm a tio n . 
O b jec tiv ity  an d  im p a rtia lity  in  new s g a th e rin g , re p o r tin g  an d  
publishing shall be observed at ail times.

In  G erm an y , th e  G e rm a n  P re s s  C o u n c il a lso  g u id e s  th e  
profession of journalism  along the same lines as in most of the other 
countries. The respect for tru th , impartiality, secrecy of sources, and 
dignity of persons are among the main guidelines. N o information to 
the detrim ent of any racial, religious, social, cultural or other segment 
of society shall be pub lished  and  the  p ress shall always w ork  to  
contribute to  the peace and  p rosperity  of society. The press shall 
enjoy total freedom of expression, except w here explicitly prohibited 
by  law  for going against the  public w elfare. Jo u rn a lis ts  m ay not 
abuse their position and status for personal or non-ethical purposes.

Sweden was one of the first countries to develop a code of ethics. 
There, the Publicists’ Club, as far back as 1923, established the rules 
an d  g u id e lin e s  c o n c e rn in g  th e  p ro fe ss io n . B esid es th e  u su a l 
guidelines of publishing true, accurate and impartial information, it 
encourages journalists not to judge the actions and ideas of no one 
u n h e a rd , an d  n o t to  p u b lish  in co m p lè te  in fo rm a tio n  su ch  as, 
interestingly, detailed descrip tions of crim es. The press is to  also 
show considération and objectivity in reporting information as not to 
encourage, incite or create civil disorder, confrontation  or undue 
trouble. In difficult cases, particularly  those concerning the public 
welfare, there shall be consultation among the représentatives of the 
profession.



Inter-Governmental Interference
Codes of ethics exist in almost every countiy  of the world, and 

m ore  co u ld  be c ited , b u t  th is  b r ie f  to u r  o f som e v e ry  d iv erse  
countries should clearly show th a t in ail of them  the press and the 
p ro fession  o f jou rnalism  have developed  enough com prehensive 
guidelines to  guide their activities and to  self regulate any abuses by 
its  m em b ers , so th a t  a n y  o u ts id e  in te rv e n tio n  to  th is  e x te n t, 
particularly by governments or the state, is clearly not necessaiy.

As if the m edia did not have its hands full already by tiying to 
fight off sta te  an d  governm ent in te rven tio n  in  its affairs, a new  
w o r ry in g  t r e n d  is s ta r t in g  to  d e v e lo p . I n te rg o v e rn m e n ta l  
organisations are at an increasing and alarming rate, getting involved 
in m atters which are none of their business and trying, themselves, to 
regu late  and  guide the  m edia profession. A lthough organisations 
such as the U nited Nations and, more specifically, U N E S C O , have 
long had enough to say and discuss in this area, recent events and 
trends tow ards involvem ent have been m ost w orrying. O ne such 
example is the Resolution 1003 on the Ethics of Journalism  adopted 
by the forty-fourth O rdinary  Session of the Parliam entaiy Assembly 
of the C ouncil of E urope in Ju ly  1993. This resolution  is a  clear 
attem pt by governments, indirectly by w ay of the Council of Europe, 
to  place constraints and limitations on the activities of the media in 
E urope, w hich  am ounts to  a  severe lim itation  on freedom  of the  
press. This is not only an unwelcome action b u t a very unnecessaiy 
one as well as m ost of the tex t and guidelines provided in it are the 
same as those adopted by self-imposed codes of ethics in ail countries 
concerned.

F u rth er to those guidelines, this resolution attem pts to impose 
o ther freedom  of the press restric ting  guidelines such as righ t of 
reply and guidelines on restrictions in time of tension or conflict. The 
issue then becomes a question of principle, since the m edia does not 
need governments to tell it w hat it should do and how  to do it. I t is 
true that the media enjoys a certain “fourth pow er” status, bu t it is 
both professional and ethical enough not to have to be told how it 
should behave by the other three powers.



The Predicament of Freedom of the Media and Judicial Independence
As it can be seen, a  fully  free, au tonom ous and  in d epen d en t 

m edia is a necessity in a  fully functioning democracy. A t first glance 
th is  m ay  c o n tra d ic t  w ith  som e o f th e  re q u ire m e n ts  o f a free , 
autonomous and independent judiciary. However, a  doser look and 
analysis can clearly show th a t this need not be the case and that both 
professions can actually  com plém ent each other. O ne of the main 
concerns is th a t the m edia s m ost im portant task to inform the public 
of judicial proceedings m ay have a negative effect on the proceedings 
itself as it m ay help to shape or influence the opinions of judges, 
jurors, witnesses and other parties. To say this is to assume that the 
media will not only dig up any kind of inform ation possible, bu t also 
to distort it to  such an extent that it m ay alter the truth.

However, as I have m entioned before, the media in ail countries 
guide their activities by  certain guidelines, chief among which is the 
préservation and inform ation of the tru th , along ethical and m oral 
lines which will not go against the public welfare. Thus, the more the 
media can have access to judicial proceedings, the more information 
that will be know n and in this way, it accomplishes a double task; 
th a t o f red u c in g  u n c e r ta in ty  an d  th a t  o f p ro v id in g  a sa feg u ard  
against biased or corrupt proceedings. As long as media reports on 
proceedings are guided by these self imposed guidelines, reporting on 
them  will not only not th reaten  the p a rty ’s right to  a fair trial, it may 
actually enhance it.

To address th e  m ain  question  p re sen t on everyone’s m ind of 
w h e th e r re s tric tio n s  on m edia rep o rtin g  are  ju stified  in ce rta in  
instances, the answer, from  the médians point of view is, of course, no. 
In our point of view, the m edia should be restricted by nô one but 
itself. N o t b y  g o v ern m en ts , s ta tes , in te rn a tio n a l b od ies o r th e  
judiciary. T here are enough  guaran tees inc luded  in th e  codes of 
ethics of the m edia in ail countries to  ensure that it will not step out 
of line. Its réputation and integrity depends on it.

Furtherm ore, this is a  concept that knows no boundaries and is 
not affected by différent ethical, moral, religious, cultural and other 
characteristics of the various w orld societies. Although, the concept 
is the same and the end resuit remains unchanged We prefer to speak



of a  “Professional Code of C onduct”,ra ther than  “Code of E th ics” 
thus ensuring that nobody can claim différent “ethics” or “morals” to 
avoid respecting this code.

Thus the relationship between m edia independence and judicial 
independence need  n o t be a  m u tually  exclusive one, b u t should  
ra th e r  be a  co-operative one m  w hich  b o th  parties w o rk  for the 
p ré s e rv a t io n  a n d  e n h a n c in g  o f  e a c h  o th e r ’s p ro fe s s io n  an d  
independence.



Reporta on Judicial Proceedings and the Effectivement o f Guidelines in Sweden

L en n art Groli''

Introduction
I m ust start w ith  a short background on Swedish press law and 

its origins. H isto iy  is of some in terest because Sweden was the first 
country in the w orld to adopt a  w ritten  press law  protecting freedom 
of the press. This law was passed as early as 1766 and it a  banned the 
censorship of ail printed  publications. I t also established freedom of 
information, i.e., access for the citizens to public documents. At the 
time, such freedom was not w idely recognised by other countries and 
it remains rare, even today. Barring a short setback at the end of the 
18th centuiy, freedom  of the press has rem ained in Sw eden since 
those days, and it can be stated th a t the m edia laws which Sweden 
has today are the most libéral in existence.

Some Featurej of the Predent Laws
A t the outset, I would like to mention some features of the laws, 

to em phasise th e ir  very  libéral character. The cen tral po in t is, of 
course, th a t no censorship or previous m onitoring of printed  papers 
or electronic m edia is allowed. E veiy  newspaper, radio and télévision 
p rog ram  m ust have a responsib le  ed ito r w ho  shall be appo in ted  
beforehand. Ail claims and  law suits m ust be d irec ted  against the 
responsible editor, w hereas the journalist w ho w rote the article or
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p ro d u c e d  th e  te le v is io n -p ro g ra m  is ex em p t from  lia b ili ty  an d  
punishment. Jou rna lists’ sources are well protected. N ot only should 
the journalist avoid revealing his source, he is prohibited by law from 
doing so and will be fïned if he does. This is a  unique légal protection 
o f so u rc e s . In  c o m b in a tio n  w ith  th e  l ib é ra l  access  to  p u b lic  
documents, this protection gives the m edia a veiy  strong position to 
m onitor the w ork  of the governm ent and other state and municipal 
agencies.

The lack of légal limitations is m atched by a relatively strong self- 
regulation system w hich the Swedish press established and has run  
independently. A  Code of Ethics has existed since the 1920s and is 
regularly reviewed and amended. There is a  Press Council. For the 
last 20 years, there is also a Press O m budsm an to help and protect 
the interests of individuals from damage by  false or biased publicity. 
The new spapers have u n d ertak en  to publish  the  décisions of the 
Press Council and to pay fines w hen rebuked by the Council.

I w ould  like to tu rn  to the  im plications of the  system  for the 
relationship between the m edia and the judiciary. It follows from the 
ban on ail forms of censorship that the courts have no authority  to 
restrain  any medium from  publishing w hatever they w ant to publish. 
The institution of contem pt of court is, of course, incompatible with 
this system.

Reporting from the courts is only limited by some provisions in 
the secrecy laws. These allow courts to proceed behind closed doors 
for the protection of certain interests carefully delineated in the law. 
These interests include, for example, the protection of state interests 
(e sp io n ag e  t r ia ls ) ,  a n d  th e  p ro te c tio n  o f ju v e n ile s  a n d  o th e r  
in d iv id u a ls  v ita l p riv a te  in te re s ts . T rials co n ce rn in g  rap e , fo r 
instance, will be prosecuted in caméra.

T he exem ptions from  an  open  c o u rt in th e  secrecy  law  are  
restrictive; openness is the rule and, as there are no other limitations 
by law, it will be up to the m edia themselves to décidé w hat will be 
published. Here, the Code of Ethics has an im portant rôle to play, 
probably more than  in other countries because the Swedish press is 
aw are of its g rea t freedom  and  consequen tly  m ore m te rested  in  
ensuring that its guidelines are followed.



Some provisions which have significance for the reporting about 
courts and trials should be mentioned. The Code says that the media 
shall not anticipate the décision of the court by  taking sides on the 
question of guilt in a  criminal case. The position of both sides should 
be reported. If a  report has been published concerning an ongoing 
trial, the judgem ent should also be publicised or published

The Code also contains provisions as to  publicising nam es of 
suspected, indicted or sentenced persons. They should be identifîed 
by name or other identifying inform ation only if an obvious public 
in terest makes it desirable. This rule reflects a traditional attitude in 
the Sw edish press th a t you  should be careful not to unnecessarily 
cause further damage to people w ith personal problems.

W hat im portance do these rules have in actual life, — in the day- 
to -day  w ork  of new spapers and  o ther m edia? This is of course a 
m atter for subjective opinion. I t can be said, nevertheless, tha t the 
Swedish press upholds a certain ethical standard. Sweden does not 
have any counterparts to the newspapers in England w hich deal w ith 
scandais.

O ne clear feature of publishing policy in Sweden is tha t différent 
criteria are applied to public personalities than  to persons in whom 
the  général public  usually  has no in terest. The la tte r  can expect 
generous treatm ent: names and other identifications will seldom be 
given. This again, I believe, contrasts, for instance, w ith  Britain, 
w here you  can find persons convicted of petty  crimes being identified 
in newspapers by name. O n the other hand, persons who are in the 
public eye, politicians, high ranking officiais, business executives and 
actors can expect much harsher treatm ent.

M atters relating to sex, m arital and family m atters will generally 
be treated  cautiously by the press, again I believe in contrast w ith 
B rita in . O n  th e  o th e r hand , th e  p ress has a s tro n g  dem and  for 
honesty in economic dealings. Tendencies of bribery  or corruption in 
high offices will be relentlessly pursued  by  new spapers and other 
media.

Finally, I w ould like to com m ent on the question of preparing  
guidelines on the relationship between the m edia and the judiciaiy. If 
guidelines are used to advise courts w hen to restrict publicity in the



alleged in terest of justice, then  it m ust be said that such guidelines 
are not appropriate in the Swedish environment. If such guidelines 
are to  be considered  o f value for some of us th ey  should  n o t be 
form ulated to  m ean th a t it is generally desirable to give such powers 
to  th e  C o u rts . S u ch  p ro p o s itio n s  w o u ld  c e r ta in ly  a ro u se  th e  
suspicion of the Swedish m edia w hich jealously guards its freedom.

Conclusion
To conclude, the Swedish system is characterised by the relative 

absence of légal restraints, combined w ith a  relatively well developed 
self-discipline o f the press. C urrently, there  are no m ovem ents to 
limit freedom of the press, let alone to give the courts pow er to stop 
p u b lic ity  ab o u t ongoing  cases. T his is p a rtic u la rly  because  the  
background of Sw eden is one of a  long peaceful developm ent and 
stable social and political institutions. Political trials are unknow n in 
our m odem  history.

Does the system  function? Well, there is always a debate going 
on. D iscontent w ith the m edia is often voiced, not the least of which, 
a discomfort w ith the ever growing im portance of the m edia in public 
affairs. H ow ever it has not been seriously contended th a t Swedish 
ju d g es a re  u n d u ly  in flu en ced  in  th e ir  ju d gem en ts  b y  p u b lic ity  
surrounding trials. N or has this been seriously contended as far as 
our lay assessors are concerned, bu t perhaps this can sometimes be 
more doubtful.

W ith respect to  everyday jurisdiction, I w ould say the system 
functions. In the few cases th a t a ttract public interest, for example 
during the trial of a  person indicted for the m urder of our form er 
prim e minister, the ethical rules are rarely  respected by journalists 
hunting for sensational détails.
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Document 1 The M adrid Principles 
on the Relations h ip between the Media and Judicial Independence

Introduction
A g ro u p  o f  40  d is t in g u is h e d  lé g a l e x p e r ts  a n d  m e d ia  

rep ré sen ta tiv e s , convened  b y  th e  In te rn a tio n a l C om m ission o f 
J u r is ts  ( IC J ) ,  its C en tre  fo r th e  In d ep en d en ce  o f Ju d g e s  an d  
Lawyers (C IJL ), and the Spanish Committee of U N IC EF, met in 
M adrid, Spain, between 18 - 20 Jan u a ry  1994. The objectives of the 
meeting were

• to examine the relationship between the m edia and judicial 
in d e p e n d e n c e  as g u a ra n te e d  b y  th e  1985 U N  B asic  
Principles on the Independence of Judiciary;

• to formulate principles addressing the relationship between 
freedom of the expression and judicial independence.

The participants came from Australia, Austria, Brazil, Bulgaria, 
C roatia , F rance , G erm any, G hana, Ind ia , Jo rd a n , N e th erlan ds , 
Norway, Palestine, Poland, Portugal, Sénégal, Slovakia, Spain, Sri 
Lanka, Sweden, Switzerland and the U nited Kingdom.

The following are the Principles:

Preamble
• Freedom  of the media, w hich is an intégral part of freedom 

of expression, is essential in a démocratie society governed 
by  the Rule o f Law. I t is the responsibility  of judges to  
recog n ise  an d  give effect to  freedom  of th e  m ed ia  b y  
ap p ly in g  a  b asic  p re su m p tio n  in  th e ir  fav o u r a n d  b y



perm itting only such restrictions on freedom of the media 
as are authorised by the International C ovenant on Civil 
and Political R ights (“In ternational C ovenant”) and  are 
specified in précisé laws.
T he m edia  have an  o b ligation  to  re sp e c t th e  rig h ts  of 
individuals, protected by the International Covenant, and 
the independence of the judiciaiy.
These principles are d rafted  as m inim um  standards and 
may not be used to detract from existing higher standards 
of protection of the freedom of expression.

The Basic PrLnciple
1. Freedom  of expression^ (including freedom of the media) 

constitutes one of the essential foundations of eveiy society 
w hich claims to be démocratie. I t is the function and right 
o f th e  m ed ia  to  g a th e r  an d  convey  in fo rm atio n  to  th e  
public and to  com m ent on the adm inistration  o f justice, 
in c lu d ing  cases befo re , d u rin g  an d  a fte r  tr ia l, w ith o u t 
violating the presum ption of innocence.

2. T h is  p r in c ip le  c an  o n ly  b e  d e p a r te d  fro m  in  th e  
circumstances envisaged in the International Covenant on 
C ivil an d  P o litica l R ights, as in te rp re te d  b y  th e  1984 
S iracu sa  P rin c ip les on th e  L im ita tion  an d  D éro ga tion  
P rov isions in  th e  In te rn a tio n a l C ovenant on Civil and  
Political Rights (U .N. D ocum ent E/CN .4/1984/4).

3. The right to comment on the adm inistration of justice shall 
not be subject to any spécial restrictions.

1 As defined by article 19 of the IC C P R  (see D ocum ent 1 attached).



Scope of the Basic Principle
4. The Basic Principle does not exclude the préservation by 

law of secrecy during the investigation of crime even where 
investigation forms p art of the judicial process. Secrecy in 
such circumstances m ust be regarded as being mainly for 
the benefït of persons who are suspected or accused and to 
preserve the presum ption of innocence. It shall not restrict 
the right of any such person to communicate to the press 
inform ation about the investigation or the circum stances 
being investigated.

5. The Basic Principle does not exclude the holding in caméra 
o f  p ro c e e d in g s  in te n d e d  to  a c h ie v e  c o n c i lia tio n  o r 
settlem ent of private causes.

6. The Basic Principle does not require a right to  broadcast 
liv e  o r  r e c o rd e d  c o u r t  p ro c e e d in g s . W h e re  th is  is 
permitted, the Basic Principle shall rem ain applicable.

Restrictions
7. A ny re s tric tio n  of th e  Basic P rinc ip le  m ust be stric tly  

p re s c r ib e d  b y  law . W h e re  a n y  su c h  law  c o n fe rs  a 
d isc ré tio n  o r pow er, th a t d isc ré tio n  or p ow er m ust be 
exercised only by a judge.

8. W here a  judge has a pow er to restrict the Basic Principle 
and is contemplating the exercise of that power, the media 
(as well as any other person affected) shall have the right 
to be heard  for the purpose of objecting to the exercise of 
that pow er and, if exercised, a right of appeal.

9. Laws m ay authorise restrictions of the Basic Principle to 
th e  e x te n t n e c e ssa ry  in  a d é m o c ra tie  so c ie ty  fo r th e  
protection  of m inors and of m em bers of o ther groups in 
need of spécial protection.



10. L aw s m ay  r e s t r ic t  th e  B asic  P r in c ip le  in re la tio n  to  
criminal proceedings in the in terest of the adm inistration of 
justice to the extent necessary in a démocratie society
(a) for the prévention of serious prejudice to a defendant;
(b) for the  p réven tion  o f serious harm  to o r im proper 

pressure being placed upon a witness, a  m ember of a 
jury, or a  victim.

11. W here a  restriction of the Basic Principle is sought on the 
grounds of national s e c u r ity ,^ this should not jeopardise the 
rights of the parties, including the rights of the defence. 
The defence an d  th e  m edia shall have the  righ t, to  the  
greatest extent possible, to know  the grounds on w hich the 
restric tion  is sought (subject, if necessary, to a  du ty  of 
confidentiality if the restriction is imposed) and shall have 
the right to contest this restriction.

12. In civil proceedings, restrictions of the Basic Principle may 
be imposed if authorised by law to the extent necessaiy in a 
d é m o c ra tie  so c ie ty  to  p r e v e n t  se r io u s  h a rm  to  th e  
legitimate interests of a private party.

13. N o  r e s t r ic t io n  sh a ll be  im p o se d  in  an  a r b i t r a r y  o r 
discrim inatory manner.

14. N o re s tr ic tio n  shall be im posed  ex cep t s tr ic tly  to  th e  
m inim um  extent and for the minimum time necessary to 
achieve its purpose, and no restriction shall be imposed if a 
m ore lim ited restric tion  w ould  be likely to achieve th a t 
p u rp o se . T he b u rd e n  o f p ro o f  shall re s t on th e  p a r ty  
requesting the restriction. Moreover, the order to restrict 
shall be subject to review by  a  judge.

2 For the proper scope o f the term  "national security", see sections 29-32 of the 
Siracusa Principles attached as D ocum ent 2.



Annex

Stratégies for Implémentation
1. Judges should receive guidance in dealing w ith the Press. 

J u d g e s  sh o u ld  be e n c o u ra g e d  to  a ss is t th e  P re ss  b y  
provid ing  sum m aries o f long o r com plex judgem ents of 
m a tte rs  o f p u b lic  in te r e s t  a n d  b y  o th e r  a p p ro p r ia te  
measures.

2. Ju d g es shall not be forbidden to  answ er questions from  
the Press relating to the adm inistration of justice, though 
reasonable guidelines as to  dealing w ith  such questions 
m ay be form ulated by  the judiciary, w hich m ay regulate 
discussion of identifiable proceedings.

3. T he  b a la n ce  b e tw e e n  in d e p e n d e n c e  o f th e  ju d ic ia ry , 
freed o m  o f th e  p re ss  an d  re sp e c t o f th e  r ig h ts  o f th e  
individual - p articu larly  of m inors and  o ther persons in 
n e e d  o f  sp é c ia l p ro te c t io n  - is d if f ic u lt  to  a c h ie v e . 
Consequently, it is indispensable th a t one or m ore of the 
following m easures are placed at the disposai of affected 
p e rs o n s  o r g ro u p s : lé g a l re c o u rs e , p re s s  c o u n c il, 
O m budsm an for the  press, w ith  the  understand ing  th a t 
such circum stances can be avoided to  a large ex ten t by  
establishing a Code of Ethics for the media which should 
be elaborated by the profession itself.



Document 2  Extractd from  the International Convenant on Civil and Political Righbi "

Article 7
N o one shall be subjected  to  to rtu re  o r to  cruel, inhum an or 

degrading treatm ent or punishm ent. In  particular, no one shall be 
su b je c te d  w ith o u t  h is  f re e  c o n s e n t to  m é d ic a l o r s c ie n tif ic  
exp erim entation.

Article 9
1. Eveiyone has the right to liberty and security of person. 

N o one shall be subjected to  arbitrary  arrest or détention. 
N o  one shall be deprived  o f his lib erty  except on such 
g rounds and in  accordance w ith  such p rocédure  as are 
established by law.

2. Anyone who is arrested  shall be informed, at the time of 
arrest, of the reasons for his arrest and shall be prom ptly 
inform ed of any charges against him.

3. Anyone arrested or detained on a  criminal charge shall be 
b ro u g h t  p ro m p tly  b e fo re  a  ju d g e  o r o th e r  o ff ic e r  
authorised by law to  exercise judicial pow er and shall be 
entitled to trial w ithin  a reasonable time or to release. It 
shall no t be the  général rule th a t persons aw aiting tria l 
shall be detained in custody, bu t release m ay be subject to 
guaran tees to  appear for trial, a t any o ther stage of the  
ju d ic ia l p ro c e ed in g s , and , sh o u ld  o ccasio n  a rise , fo r 
execution of the judgement.

* A d opted  and  opened  fo r s ignatu re , ra tifica tio n  an d  accession b y  G eneral 
Assembly Resolution 2200 A  (XXI) of 16 D ecem ber 1966. E ntered  into force 
on 23 M arch 1976 in accordance w ith article 49.



4. A nyo  ne w h o  is d e p r iv e d  o f h is  l ib e r ty  b y  a r r e s t  o r
déten tion  shall be entitled  to  take proceedings before a 
court, in order that tha t court m ay décidé w ithout delay on 
the lawfulness of his détention and order his release if the 
détention is not lawful.

Article 10
1. Ail persons deprived of their liberty shall be treated  w ith 

hum anity and w ith respect for the inherent dignity of the 
hum an person.

2. (a) A c c u se d  p e rs o n s  sh a ll , save  in  e x c e p tio n a l
circumstances, be segregated from convicted persons 
and shall be subject to separate treatm ent appropriate 
to  their status as unconvicted persons;

(b) A ccused  juvenile  persons shall be sep ara ted  from  
a d u l ts  a n d  b ro u g h t  as sp e e d ily  as p o s s ib le  fo r  
adjudication.

3. T he p e n i te n t ia ry  system  sh a ll co m prise  t re a tm e n t o f 
p r is o n e rs  th e  e s s e n tia l  a im  o f w h ic h  sh a ll be th e ir  
reform ation and social réhabilitation. Juven ile  offenders 
shall be segregated from adults and be accorded treatm ent 
appropriate to  their âge and légal status.

Article 11
N o one shall be im prisoned m erely on the ground of inability to 

fulfil a contractual obligation.

Article 14
1. Ail persons shall be equal before the courts and tribunals.



In the déterm ination of any criminal charge against him, or 
of his rights and obligations in  a  suit a t law, everyone shall 
be entitled  to a  fair and public hearing  by  a  com petent, 
independent and im partial tribunal established by law. The 
press and the public m ay be excluded from ail or p a rt of a 
trial for reasons of morals, public order (ordre public) or 
na tio na l secu rity  in a  dém ocratie  society, o r w h en  th e  
interest of the private lives of the Parties so requires, or to 
the extent strictly necessaiy in the opinion of the court in 
spécial circumstances w here publicity would prejudice the 
in te re s ts  o f ju stice ; b u t  an y  ju d g em en t re n d e re d  in  a 
criminal case or in a  suit at law  shall be made public except 
w here the interest of juvenile persons otherwise requires or 
th e  p ro ceed in g s c o n ce rn  m atrim o n ia l d isp u te s  o f th e  
guardianship of children.

2. Everyone charged w ith  a crim inal offence shall have the 
r ig h t  to  be  p re s u m e d  in n o c e n t u n t i l  p ro v e d  g u i l ty  
according to law.

3. In  the déterm ination of any crim inal charge against him, 
ev ery o n e  sh a ll be e n title d  to  th e  fo llow m g m in im um  
guarantees, in full equality:
(a) To be inform ed prom ptly and in détail in a language 

which he understands of the nature and cause of the 
charge against him;

(b) To h av e  a d e q u a te  tim e  a n d  fa c il i t ie s  fo r  th e  
préparation of his defence and to  communicate w ith 
counsel of his own choosing;

(c) To be tried  w ithout undue delay;
(d) To be tried in his presence, and to defend himself in 

p e rs o n  o r  th ro u g h  lé g a l a s s is ta n c e  o f  h is  ow n  
choosing; to be inform ed, if he does not have légal 
assistance, of this right; and to have légal assistance 
assigned to  him, in any case w here the in terests of 
justice so require, and w ithou t paym ent by  him  in  
any such case if he does not have sufficient means to 
pay for it;



(e) To examine, or have examined, the witnesses against 
him and to obtain the attendance and examination of 
witnesses on his behalf under the same conditions as 
witnesses against him;

(f) To have the  free assistance o f an in te rp re te r  if  he 
can no t u n d e rs tan d  o r speak  the  language used  in 
court;

(g) N o t to  be compelled to testify against him self or to 
confess guilt.

4. In the case of juvenile persons, the procédure shall be such 
as w ill tak e  account of th e ir  âge and the  desirability  of 
prom oting their réhabilitation.

5. Eveiyone convicted of a crime shall have the right to his 
co n v ic tio n  an d  se n te n c e  b e in g  rev iew ed  b y  a h ig h e r  
tribunal according to law.

6. W hen a person has by a final décision been convicted of a 
criminal offence and w hen subsequently his conviction has 
been reversed or he has been pardoned on the ground that 
a new  or new ly discovered fact shows conclusively th a t 
there has been a miscarriage of justice, the person w ho has 
suffered punishm ent as a  resuit of such conviction shall be 
compensated according to law, unless it is proved that the 
non-disclosure o f the unknow n fact in time is wholly or 
partly  attributable to him.

7. No one shall be liable to be tried  or punished again for an 
offence for w hich he has already been finally convicted or 
acquitted in accordance w ith the law and pénal procédure 
of each countiy.

Article 15
1. N o  one shall be held  guilty  o f any  crim inal offence on 

account of any act or omission w hich did not constitute a 
criminal offence, under national or international law, a t the



time when it was committed. N or shall a  heavier penalty be 
imposed than the one th a t was applicable at the time when 
the  crim inal office w as com m itted. If, subséquent to  the 
commission of the offence, provision is made by law for the 
imposition of the lighter penalty  the offender shall benefit 
thereby.

2. N o th in g  in  th is  a r t ic le  sh a ll p re ju d ic e  th e  t r ia l  a n d  
punishm ent of any person for any act or omission which, at 
the time w hen it was committed, was criminal according to 
the général principles of law recognised by the community 
of nations.

Article 19
1. E veryone shall have the  rig h t to  hold  opinions w itho u t 

interference.
2. E veryone shall have the  righ t to freedom  of expression; 

this right shall include freedom to seek, receive and im part 
information and ideas of ail kinds, regardless of frontière, 
either orally, in w riting or in print, in the form of art, or 
through any other m edia of his choice.

3. The exercise of the rights provided for in paragraph 2 of 
this article carries w ith it spécial duties and responsibilities. 
I t may therefore be subject to certain restrictions, b u t these 
sh a ll  o n ly  be  su c h  as a re  p ro v id e d  b y  law  a n d  a re  
necessary:
(a) For respect of the rights or réputations of others;
(b) F o r the pro tection  o f national security  or o f public 

order (ordre public), or of public health or morals.



Article 26
Ail persons are equal before the law and are entitled w ithout any 

discrimination to the equal protection of the law. In this respect, the 
law shall p roh ib it any discrim ination and guarantee to  ail persons 
equal and effective protection against discrimination on any ground 
such  as race, colour, sex, language, re lig ion , po litica l o r o th e r 
opinion, national or social origin, property, b irth  or other status.



Document 3  Extracts from  the Siracusa Principles on the Lim itation and Dérogation Provisions in the International Covenant on Civil and Political Rights *
I. Limitation Clauses

A . G enera l In terp ré ta tive  P rin cip les R e la tin g  
to th eJu stifiea tion  o f  L im ita tio n s  99

N o lim itations or g ro u n ds fo r app ly ing  them  to  righ ts 
guaranteed by the Covenant are perm itted other than those 
contained in the term s of the Covenant itself.
The scope of a  limitation referred to in the covenant shall 
not be in terpre ted  so as to jeopardise the essence of the 
right concerned.
Ail lim itation clauses shall be in te rp re ted  strictly  and in 
favour of the rights at issue.
Ail limitations shall be in terpreted  in the light and context 
of the particular right concerned.
Ail limitations on a right recognised by  the Covenant shall 
be provided for by  law  and be compatible w ith  the objects 
and purposes of the Covenant.

* U N  D ocum ent E/CN.4/1984/4, reprin ted  in I C J  Review N ° 36 (Ju n e  1986), 
p p .  47-56

** The term  "limitations" in these principles includes the term  "restrictions" as 
used in the International C ovenant on Civil and Political Rights.

1.

2 .

3.

4.

5.



6. N o limitation referred to in the Covenant shall be applied 
for any  p u rp o se  o th e r th a n  th a t for w hich  it has been  
prescribed.

7. No limitation shall be applied in an arb itraiy  manner.
8. E veiy  limitation imposed shall be subject to the possibility 

of challenge to and rem edy against its abusive application.
9. No limitation on a  right recognised by the Covenant shall 

discriminate contrary  to Article 2, paragraph 1.
10. W h en ev er a  lim ita tio n  is re q u ire d  in  th e  te rm s o f th e  

C ovenan t to  be "necessary”, th is  te rm  im plies th a t the  
limitation:
(a) is based on one of the grounds justifying limitations 

recognised by the relevant article of the Covenant,
(b) responds to  a  pressing public or social need,
(c) pursues a  legitimate aim, and
(d) is proportionate to that aim.
Any assessment as to the necessily of a limitation shall be 
made on objective considérations.

11. In  a p p ly in g  a  l im ita t io n , a  s ta te  sh a ll u se  no  m o re  
restrictive means than  are required  for the achievement of 
the purpose of the limitation.

12. T h e  b u rd e n  o f  ju s t i fy in g  a l im ita t io n  u p o n  a r ig h t  
guaranteed under the Covenant lies w ith the state.

13. The requirem ent expressed in Article 12 of the Covenant, 
th a t  an y  re s tr ic t io n s  be c o n s is te n t w ith  o th e r  r ig h ts  
recognised in the Covenant, is implicit in limitations to the 
other rights recognised in the Covenant.

14. T he lim ita tio n  c la u se s  o f  th e  C o v e n a n t sh a ll n o t be 
in te rp re ted  to  re s tric t the  exercise of any  hum an rights



p ro te c te d  to  a  g re a te r  e x te n t b y  o th e r  in te rn a t io n a l  
obligations binding upon the state.

B. In terp ré ta tive  P rin cip les  R e la tin g  
to  Spécifié L im ita tio n  C lauses

i. “prescribed by law”
15. N o lim itation  on th e  exercise o f hum an  rig h ts shall be 

m ade u n less  p ro v id e d  fo r b y  n a tio n a l law  o f g én é ra l 
application w hich is consistent w ith the Covenant and is in 
force at the time the limitation is applied.

16. Laws imposing limitations on the exercise of hum an rights 
shall not be arbitrary  or unreasonable.

17. Légal rules limiting the exercise of hum an rights shall be 
clear and accessible to  eveiyone.

18. A d eq u a te  sa fe g u a rd s  a n d  effec tive  rem ed ies sh a ll be 
provided by  law  against illégal or abusive im position or 
application of limitations on hum an rights.

ii. “in  a  démocratie society”
19. The expression  “in a dém ocratie  socie ty” shall be 

in terpreted  as im posing a further restriction  on the 
limitation clauses it qualifies.

20. The burden  is upon a state im posing lim itations so 
qualified to dem onstrate th a t the lim itations do not 
impair the dém ocratie functioning of the sociely.

21. W hile  th e re  is no sing le  m odel o f  a d é m o c ra tie  
society, a  society w hich recognises and respects the 
hum an rights set forth in the U nited Nations C harter 
and the Universal Déclaration of Hum an Rights may 
be viewed as meeting this définition.



iii. “public order (ordre public) ”
22. The expression “public order (ordre public)” as used in the 

Covenant may be defined as the sum of rules which ensure 
th e  fu n c tio n in g  o f so c ie ty  o r th e  se t o f fu n d a m e n ta l 
principles on w hich society is founded. Respect for hum an 
rights is p a rt of public order (ordre public).

23. Public  O rd e r (o rd re  public) shall be in te rp re ted  in the 
context of the purpose of the particular hum an right which 
is limited on this ground.

24. State organs or agents responsible for the maintenance of 
public order (ordre public) shall be subject to Controls in 
the exercise of their pow er through the parliament, courts, 
or other com petent independent bodies.

iv. “public health”
25. Public hea lth  m ay be invoked  as a g round  for lim iting 

certain  rights in o rder to allow a state to  take m easures 
dealing w ith  a  serious th reat to  the health of the population 
or mdividual members of the population. These measures 
m ust be specifïcally aimed at preventing disease or injury 
or providing care for the sick and injured.

26. D u e  re g a rd  sh a ll be h a d  to  th e  in te rn a t io n a l  h e a lth  
régulations of the W orld H ealth Organisation.

v. “public niora.Lt ”
T7. S ince p u b lic  m o ra lity  v a rie s  o v er tim e an d  fro m  one 

culture to another, a state w hich invokes public morality as 
a g round  for restric ting  hum an rights, while enjoying a 
certain  m argin  of discrétion, shall dem onstrate th a t the 
lim itation in question  is essential to the m aintenance of 
respect for fundam ental values of the commuaity.



28. The m argin of discrétion left to  states does not apply to the 
rule of non-discrim ination as defined in the Covenant.

vi. “national security”
29. N a tio n a l secu rity  m ay be in v ok ed  to  ju s tify  m easu res 

limiting certain rights only w hen they are taken to  protect 
the  existence o f th e  nation  o r its te rrito ria l in teg rity  or 
political independence against force or th reat of force.

30. N a tio n a l s e c u r ity  c a n n o t be in v o k ed  as a re a so n  fo r 
imposing limitations to prevent m erely local or relatively 
isolated threats to law and order.

31. N ational security cannot be used as a p retext for imposing 
vague or a rb itra ry  lim itations and m ay only be invoked 
w h e n  th e re  e x is t a d e q u a te  sa fe g u a rd s  a n d  e ffec tiv e  
remedies against abuse.

32. The systematic violation of hum an rights underm ines true 
national security  and m ay jeopardise in ternational peace 
and security. A state responsible for such violation shall not 
invoke national secu rity  as a  justifica tion  for m easures 
aim ed a t suppressing  opposition  to  such vio lation  or at 
perpetrating répressive practices against its population.

vii. “public ja fe ty ”
33. Public safety means protection against danger to the safety 

of persons, to  th e ir life or physical integrity, o r serious 
damage to their property.

34. The need to  p ro tec t public  safety can justify  lim itations 
provided by law. It cannot be used for imposing vague or 
arbitrary  limitations and may only be invoked w hen there 
exist adequate safeguards and effective rem edies against 
abuse.



vLLL. “rights and freedoms o f other j ” 
or the “rights or réputations o f  others

35. The scope of the rights and freedoms of others th a t may act 
as a  limitation upon rights in the Covenant extends beyond 
the rights and freedoms recognised in the Covenant.

36. W hen  a conflict exists betw een a  rig h t p ro tected  in the 
C o v e n a n t a n d  one w h ic h  is n o t, r é c o g n it io n  a n d  
considération should be given to  the fact that the Covenant 
seeks to  protect the most fundam ental rights and freedoms. 
In this context especial weight should be afforded to rights 
not subject to  limitations in the Covenant.

37. A limitation to  a  hum an right based upon the réputation of 
others shall not be used to protect the state and its officiais 
from public opinion or criticism.

ix. “restrictions on public tr ia l”
38. Ail trials shall be public unless the  C ourt déterm ines in 

accordance w ith  the law that:
(a) the press or the public should be excluded from  ail or 

p a r t  o f  a t r ia l  on  th e  b a s is  o f sp ec if ic  f in d in g s  
announced in open courts showing that the interest of 
the private lives of the parties or their families or of 
juveniles so requires; or

(b) the exclusion is strictly necessaiy to avoid publicity 
prejudicial to the fairness of the trial or endangering 
p u b lic  m o ra ls , p u b lic  o rd e r  (o rd re  p u b lic ) ,  o r 
national securily in a dém ocratie sociely.
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