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It w a s  w i t h  s a d n e s s  a n d  a d e e p  sense of l oss t h a t  the 

I n t e r n a t i o n a l  C o m m i s s i o n  of J u r i s t s  a nd the Cen t r e  fo r  the 

I n d e p e n d e n c e  of J u d g e s  an d  L a w y e r s  r e c e i v e d  the n e w s  o f  the 

d e a t h  of C h a n d r a  K i s a n  Daphtary, a m e m b e r  o f  the ICJ and 

C h a i r m a n  o f  its I n d i a n  Section.

R e p r i n t e d  b e l o w  is a r e s o l u t i o n  p a s s e d  b y  the Bar 

A s s o c i a t i o n  of India, w h i c h  is a f i t t i n g  t r i b u t e  to Mr. 

D aphtary.

"The B a r  A s s o c i a t i o n  of India d e e p l y  m o u r n s  the 

p a s s i n g  a w a y  of Mr. C.K. D a p h t a r y . H e  was not just in 

n a m e  the P r e s i d e n t  of this A s s o c i a t i o n ,  he was one of 

its f o u n d e r s  a n d  till the end an a c t i v e  worker. H e  

was not just a b r i l l i a n t  A d v o c a t e ,  h e  was a l s o  a most 

cheer ful a n d  c o u r a g e o u s  one. When h e  spoke, the 

e nt i r e  legal f r a t e r n i t y  l i s t e n e d  a n d  r e s p onded. Of 

late, in v i e w  of h i s  p r e - e m i n e n c e  h e  h a d  b e c o m e  the 

C o n s c i e n c e  of the Bar. The last of the G i a n t s  h a s  n o w  

p a s s e d  on a n d  those wh o  ha d  the g o o d  f o r t u r e  to k n o w  

him, to w o r k  w ith h i m  a n d  to laugh with h i m  a re left 

only w i t h m e m o r i e s  - but h a p p y  memor i e s .  When a great 

oak falls the e n t i r e  l a n d s c a p e  changes. So w h e n  a 

gr e a t  m a n  dies. M a y  hi s  soul rest in peace.

To h i s  l o v i n g  w i f e  an d  the family, we c o n v e y  not 

only our c o n d o l e n c e s  but a l s o  a m e s s a g e , s i n c e r e  as it 

is true:

'Both as M a n  a n d  as A d v o c a t  e , we shall not see

the like of h i m  again. 1



C A S E  R E P O R T S

E G Y P T

M i s s i o n  to E g y p t  b y  the S e c r e t a r y  of the Cent r e

The S e c r e t a r y  of the Cen t r e  for the I n d e p e n d e n c e  of 

J u d g e s  an d  L a w y e r s  u n d e r t o o k  a m i s s i o n  to E g y p t  f r o m  26 

F e b r u a r y  to 9 M a r c h  1983. The p u r p o s e  of the m i s s i o n  was 

to i n v e s t i g a t e  the f a c t s  s u r r o u n d i n g  the d i s s o l u t i o n  of the 

e l e c t e d  B a r  C o u n c i l  in J u l y  1981, an d  if poss i b l e ,  to make 

a t t e m p t s  to r e s o l v e  the situation. Fo r  t his p u r p o s e  the 

o b s e r v e r  o b t a i n e d  i n f o r m a t i o n  about the t ext o f  a n e w  law 

b e i n g  d r a f t e d  b y  the P e o p l e ' s  Assembly, w h i c h  is i n t e n d e d  

to g o v e r n  the futu r e  o r g a n i s a t i o n  and o p e r a t i o n  o f  the Bar 

A s s o c i a t i o n .

A f t e r  e x t e n s i v e  d i s c u s s i o n s  w i t h  all p a r t i e s  to the 

d ispute, it b e c a m e  c l e a r  t hat there wa s  g e n e r a l  a g r e e m e n t  

that the d i s s o l u t i o n  o f  the Bar C o u n c i l  h ad i n f r i n g e d  the 

i n d e p e n d e n c e  o f  the legal p r o f e s s i o n  and wa s  to be r e g r e t ­

ted. The d i s p u t e  c e n t r e d  on the b e s t  m e t h o d  o f  rectifying 

the m a t t e r .  The m e m b e r s  of the d i s s o l v e d  C o u ncil b e l i e v e d  

the b e s t  s o l u t i o n  for p r e s e r v i n g  the i n d e p e n d e n c e  of the 

legal p r o f e s s i o n  wa s  the r e s t o r a t i o n  of the o l d  Council. 

The p a r l i a m e n t ,  a p p a r e n t l y  for p o l i t i c a l  reasons, r e f u s e d  

to a g r e e  to this.

D u r i n g  the d i s c u s s i o n s  the S e c r e t a r y  of the Centre 

o f f e r e d  a c o m p r o m i s e  w h i c h  was a c c e p t a b l e  to the Bar 

A s s o c i a t i o n  b u t  no t  to the r e p r e s e n t a t i v e s  f rom p a r l i a m e n t  

or to the g o v e r n m e n t .  U n d e r  the terms of the c o m p r o m i s e  n e w  

e l e c t i o n s  w o u l d  t ake pl a c e  i m m e d i a t e l y  p u r s u a n t  to the 

p r o v i s i o n s  o f  the ol d  l a w  and the n e w  C o u n c i l  w o u l d  be 

g i v e n  a n  o p p o r t u n i t y  to r e v i e w  the t ext of the dr a f t  

l e g i s l a t i o n  an d  w o u l d  s u b m i t  a final v e r s i o n  of the l e g i s l a ­

ti o n  to the p a r l i a m e n t  w i t h i n  six or e i g h t  months.



B a s e d  o n  the d e t a i l e d  i n f o r m a t i o n  she rece i v e d ,  the 

S e c r e t a r y  of the C e n t r e  c o n c l u d e d  t hat the Rule o f  L a w  and 

the i n d e p e n d e n c e  o f  the legal p r o f e s s i o n  w o u l d  b e s t  be

p r e s e r v e d  b y  a l l o w i n g  the m e m b e r s  of the o l d  Ba r  C o u n c i l  to 

return, b u t  at th e  l e a s t  it w a s  to b e  h o p e d  t h a t  a 

c o m p r o m i s e  a g r e e m e n t  c o u l d  be r e a c h e d  b e t w e e n  the g o v e r n ­

ment, the p a r l i a m e n t  an d  the Ba r  A s s o c i a t i o n .

C o n c e r n e d  o r g a n i s a t i o n s  h ave b e e n  i n v i t e d  to w r i t e  to 

the E g y p t i a n  g o v e r n m e n t  u r g i n g  a r e s o l u t i o n  of this c o n t r o ­

v e r s y  w h i c h  w o u l d  p r o t e c t  an d  p r e s e r v e  the Rule of L a w  and 

the i n d e p e n d e n c e  o f  the legal p r o f e s s i o n ,  a nd in p a r t i ­

cular, u r g i n g  t hat the o l d  B a r  C o u n c i l  be r e s t o r e d  an d  that 

l a w y e r s  be g i v e n  a m e a n i n g f u l  o p p o r t u n i t y  to p a r t i c i p a t e  in 

the d r a f t i n g  of the n e w  law.

D e s p i t e  the s t r o n g  o p p o s i t i o n  of the l a w y e r s  an d  d e s ­

p i t e  the r e c o m m e n d a t i o n s  of the Centre, the p a r l i a m e n t  

a d o p t e d  the n e w  l e g i s l a t i o n  d u r i n g  the w e e k  of 28 M a r c h  and 

it ha s  b e e n  s i g n e d  b y  the P r e s i d e n t .  W h i l e  the l a w  was 

u n d e r  d i s c u s s i o n  in the p a r l i a m e n t ,  the Ba r  A s s o c i a t i o n

d e c i d e d  to call a s t r i k e  fo r  Saturday, 2 April. The

m a j o r i t y  of E g y p t i a n  l a w y e r s  p a r t i c i p a t e d  in the strike.

There c o n t i n u e s  to be s t r o n g  o p p o s i t i o n  to the n e w  law 

an d  it is l i k e l y  that the m e m b e r s  o f  the Ba r  will e n g a g e  in 

f u r t h e r  p r o t e s t  a c t i v i t i e s .

The m i s s i o n  r e p o r t  is r e p r o d u c e d  in A p p e n d i x  A.



G U A T E M A L A

A b d u c t i o n  of Y o l a n d a  U r l z a r  M a r t i n e z  de A g u i l a r

Y o l a n d a  U r i z a r  M a r t i n e z  de A g u i l a r  w as a b d u c t e d  on 25 

M a r c h  1983 b y  a g r o u p  o f  a r m e d  m e n  r i d i n g  in a jeep; the 

jeep wa s  l a t e r  seen in the r e g i o n a l  h e a d q u a r t e r s  o f  P o l i c i a  

M i l i t a r  A m b u l a n t e  in S a n t a  Ana, Berlin. E n q u i r i e s  have n ot 

r e v e a l e d  h e r  w h e r e a b o u t s .

Ms U r i z a r  de A g u i l a r  r e c e n t l y  r e t u r n e d  to G u a t e m a l a  to 

w o r k  fo r  one o f  the p l a n t a t i o n  trade unions. She wa s  also 

p a r t  of E s c u e l a  O r i e n t a c i o n  Sin d i c a l  (a scho o l  e s t a b l i s h e d  

to e d u c a t e  w o r k e r s  a b o u t  t h e i r  rights) w h i c h  f o u n d e d  C o n s u l -  

t o r i a  J u r i d i c a  O b r e r o  C a m p e s i n a  (COJUCO) (a legal aid

o f f i c e  fo r  w o r k e r s  an d  p e a s a n t s ) .  She wa s  the d i r e c t o r  of

the C e n t r a l  A m e r i c a n  I n s t i t u t e  for P o l i t i c a l  S t u d i e s  an d  

w a s  a lso o n  the legal a d v i s o r y  t eam of C o n f e d e r a c i o n  Na- 

cio n a l  de T r a b a j a d o r e s  (National C o n f e d e r a t i o n  o f  W orkers).

It a p p e a r s  t hat Ms U r i z a r  de A g u i l a r  was a b d u c t e d  

b e c a u s e  of h e r  role as legal a d v i s e r  to v a r i o u s  trade 

u n i o n s  a n d  w orkers' o r g a n i s a t i o n s .  D u r i n g  the p a s t  f e w

y e a r s  m a n y  l a w y e r s  w o r k i n g  w i t h  trade u n i o n s  or w i t h  the

u n d e r p r i v i l e g e d  s e c t o r s  of s o c i e t y  h ave b e e n  k i l l e d  o r  h ave 

" d i s a p p e a r e d " .

Ms U r i z a r  de A g u i l a r  was p r e v i o u s l y  a r r e s t e d  on 20 

A p r i l  1979 w h i l e  d i s t r i b u t i n g  Y e a r  of the C h i l d  l e a f l e t s  at 

L a  A u r o r a  A i r p o r t  in G u a t e m a l a  City. The l e a f l e t s  i n c l u d e d  

a p r o t e s t  on b e h a l f  of a trade u n i o n  l e a d e r  an d  his

t w o - y e a r  old son w h o  w e r e  b e i n g  f o r c e d  into exile. Ms

U r i z a r  de A g u i l a r  w as a c c u s e d  o f  d i s t r i b u t i n g  " s u b v e r s i v e

l i t e r a t u r e " ,  b u t  w a s  r e l e a s e d  two days a f t e r  h e r  arrest. 

The o t h e r  p e r s o n s  a r r e s t e d  w i t h  h e r  " d i s a p p e a r e d "  two

m o n t h s  a f t e r  t h e i r  release.

_ A _



Ot h e r  m e m b e r s  of Ms U r i z a r  de A g u i l a r ' s  f a m i l y  have 

b e e n  h a r a s s e d  an d  t o r t u r e d  by the police. On 15 O c t o b e r  

1979 h e r  1 6 - y e a r  o l d  daug h t e r ,  Y o l a n d a  de la Luz A g u i l a r  

U r i z a r  was a r r e s t e d  w i t h  a f r i e n d  in the Torre de T r i b u n a -  

le s  (Justice D e p a r t m e n t )  in G u a t e m a l a  C i t y  fo r  d i s t r i b u t i n g  

r a d i o - p r e s s  b u l l e t i n s  w h i c h  c o n t a i n e d  p r o t e s t s  a g a i n s t  the 

d e a t h  of trade u n i o n  l e a d e r  M i g u e l  A n g e l  Arch i l l a .  The 

a r r e s t  wa s  o r d e r e d  b y  p l a i n  c l o t h e s  p o l i c e m e n  o n  the g r o u n d  

t hat the l e a f l e t s  c o n s t i t u t e d  an a t t a c k  u p o n  the g o v e r n m e n t

a n d  p o l ice. Ms de la Luz A g u i l a r  a nd h e r  c o m p a n i o n  w ere

d e t a i n e d  for s e v e n  h o u r s  at the Ju d i c i a l  P o l i c e  h e a d ­

q u a r t e r s  in G u a t e m a l a  City. A c c o r d i n g  to Ms de l a  Luz 

A g u i l a r  she and h e r  c o m p a n i o n  w ere t o r t u r e d  and she was 

r a p e d  s e veral times. B o t h  w e r e  ta k e n  to the C e n t r e  for 

O b s e r v a t i o n  an d  R e h a b i l i t a t i o n  of J u v e n i l e  O f f e n d e r s  where 

t h e y  w ere d e t a i n e d  u n t i l  m i d - N o v e m b e r  1979. M s  de l a  Luz 

A g u i l a r  wa s  b e a t e n  s e v e r a l  t i m e s  d u r i n g  he r  d e t e ntion.

The c o n t i n u e d  v i c t i m i s a t i o n  of l a w y e r s  in G u a t e m a l a  is 

a grave thr e a t  to the i n d e p e n d e n c e  of the legal p r o f e s s i o n ,  

the Rule o f  L a w  and the g e n e r a l  h u m a n  righ t s  s i t u ation.

The C I J L  has p u b l i s h e d  s e veral a r t i c l e s  on the k i l l i n g s  and

a b d u c t i o n s  of l a w y e r s  in G u a t e m a l a .  As n o t e d  in B u l l e t i n  

No. 6 of the Centre: "the g o v e r n m e n t  ha s  p r o v e d  s i n g u l a r l y  

i n e f f e c t i v e  in p r e v e n t i n g  the a s s a s s i n a t i o n  of t h r e a t e n e d  

i n d i v i d u a l s  or in b r i n g i n g  to justice the c u l p a b l e  parti e s " .

The C I J L  c a b l e d  the g o v e r n m e n t  of G u a t e m a l a  on 7 April 

1983 e x p r e s s i n g  its c o n c e r n  o v e r  the a b d u c t i o n  o f  Ms U r i z a r  

de A g u i l a r  and r e q u e s t e d  an u r g e n t  e n q u i r y  and p u b l i c a t i o n  

of h e r  p l a c e  o f  d e t e n t i o n .  The C I J L  also f u r n i s h e d  i n f o r m a ­

t ion c o n c e r n i n g  th e s e  e v e n t s  to the U n i t e d  N ations.

J u d i c i a l  o r g a n i s a t i o n s ,  b a r  a s s o c i a t i o n s  and i n d i v i ­

d u a l s  h a v e  b e e n  i n v i t e d  to w r i t e  to the g o v e r n m e n t  of 

G u a t e m a l a  e x p r e s s i n g  t h e i r  c o n c e r n  about the a b d u c t i o n  of



Y o l a n d a  U r i z a r  M a r t i n e z  de A g u i l a r  and, In p a r t i c u l a r ,

u r g i n g  the g o v e r n m e n t  to c o n d u c t  a full i n v e s t i g a t i o n  

into the a d d u c t i o n  a n d  d i s a p p e a r a n c e  o f  Ms U r i z a r  de 

A g u i l a r  an d  to m a k e  e v e r y  e f f o r t  to loc a t e  her,

r e q u e s t i n g  the g o v e r n m e n t  to a n n o u n c e  p u o l i c l y  h e r  

p l a c e  of de t e n t i o n ,

u r g i n g  the g o v e r n m e n t  to take all steps n e c e s s a r y  to 

e n s u r e  h e r  p e r s o n a l  safety, and

e x p r e s s i n g  t h e i r  c o n c e r n  about the c o n t i n u i n g  wave o f  

v i o l e n c e  and its e f f e c t s  on the i n d e p e n d e n c e  of judges 

a n d  l a w y e r s  an d  the R ule of Law.

E L  S A L V A D O R  

A b d u c t i o n  o f  SaQl V l l l a l t a

Satil V i l l a l t a ,  a lawyer, wa s  a b d u c t e d  f r o m  a p r i v a t e  

h o u s e  in the El S a t e l i t e  n e i g h b o u r h o o d  o f  S a n  Salvador, El 

S alvador, on 20 A u g u s t  1982. W i t n e s s e s  h ave s t a t e d  that 

the a b d u c t i o n  wa s  c a r r i e d  out b y  m e m b e r s  o f  the P o l i c i a  de 

H a c i e n d a .  Mr. V i l l a l t a ' s  r e l a t i v e s  h ave e n q u i r e d  o f  the 

police, the s e c u r i t y  a u thorities, the M i n i s t r y  of the I n t e ­

r i o r  an d  the courts, bu t  all d eny any k n o w l e d g e  of hi s  

w h e r e a b o u t s .

S e v e r a l  o t h e r  p e r s o n s  w ere a b d u c t e d  w i t h  Mr. Villa l t a :  

M r s  M a r f a  E l e n a  M a r t i n e z  de Recinos, a m e m b e r  of the C o m m i t ­

tee o f  M o t h e r s  of P o l i t i c a l  P r i s o n e r s  and D i s a p p e a r e d  P e r ­

sons, Mr s  R e c i n o s 1 13 y e a r - o l d  d aughter, Mr s  A m e r i c a  

F e r n a n d a  P e rdomo, a m e m b e r  of the H u m a n  R i g h t s  C o m m i s s i o n  

of El S a l v a d o r  an d  an u n i d e n t i f i e d  d o m e s t i c  w o r ker. Mrs 

M a r t i n e z  de R e c i n o s  is the w ife of a d e t a i n e d  tr a d e  u n i o n



leader, a n d  Mr. V i l l a l t a  h a d  gone to the h o u s e  to d i s c u s s  

h e r  h u s b a n d ' s  s i t u a t i o n  an d  the p o s s i b i l i t y  o f  s e c u r i n g  his 

release.

It a p p e a r s  that Mr. V i l l a l t a  wa s  a b d u c t e d  b e c a u s e  of 

hi s  role as a legal a d v i s o r  to v a r i o u s  p e a s a n t  and trade 

un i o n  a s s o c i a t i o n s ,  as well as to the H u m a n  R i g h t s  C o m m i s ­

s ion a nd the C o m m i t t e e  of M others.

While he w a s  a student, Mr. V i l l a l t a  an d  s e v eral o t h e r  

s t u d e n t s  f o u n d e d  a legal a s s i s t a n c e  o r g a n i s a t i o n ,  S o c o r r o  

Jurfdico, w h i c h  p r o v i d e d  legal c o u n s e l i n g  a nd a i d  to 

w o rkers. The o r g a n i s a t i o n  w a s  ta k e n  o v e r  an d  o p e r a t e d  by 

the A r c h d i o c e s e  o f  Sa n  S a l v a d o r  fo r  s e v eral years, b u t  is 

n o w  f u n c t i o n i n g  as an i n d e p e n d e n t  body.

A f t e r  c o m p l e t i n g  h i s  legal training, Mr. V i l l a l t a  

b e c a m e  a legal a d v i s o r  to s e v e r a l  trade u n i ons, an d  h e l p e d  

t h e m  to e s t a b l i s h  an i n t e r - u n i o n  o r g a n i s a t i o n  to c o o r d i n a t e  

t h e i r  a c t i v i t i e s .  A  workers' school was e s t a b l i s h e d  to 

e d u c a t e  w o r k e r s  ab o u t  t h e i r  legal rights. E v e n  w h e n  c o d i ­

f i e d  s u c h  righ t s  are o f t e n  i g n o r e d  b y  employers.

In 1977 a f t e r  r e c e i v i n g  n u m e r o u s  t h r e a t s  a g a i n s t  his 

life an d  a g a i n s t  the l i v e s  o f  m e m b e r s  o f  h i s  family, Mr. 

V i l l a l t a  w e n t  i nto v o l u n t a r y  e x i l e  in C o s t a  R i c a  f r o m  where 

he c o n t i n u e d  to give a s s i s t a n c e  to the C o m m i t t e e  of 

M o thers. He r e t u r n e d  to El S a l v a d o r  in 1979.

A f t e r  the f o r c e d  d i s s o l u t i o n  o f  one o f  the m a j o r  trade 

u n i o n s  an d  the i m p r i s o n m e n t  of one o f  its leaders, Mr. 

V i l l a l t a  s h u n n e d  p u b l i c i t y ,  l e a d i n g  a s e m i - c l a n d e s t i n e  

life-. H owever, he d i d  c o n t i n u e  to give adv i c e  an d  a s s i s t ­

ance to o t h e r  tr a d e  u n i o n s  and the C o m m i t t e e  o f  Mothers. 

Mr. V i l l a l t a  is a l s o  a m e m b e r  of the D e m o c r a t i c  R e v o l u t i o n ­

a r y  Front (FDR), the a l l i a n c e  o f  the o p p o s i t i o n  p o l i t i c a l  

p a r t i e s .



O n  16 N o v e m b e r  1982 the Centre w r o t e  to the g o v e r n m e n t  

of El S a l v a d o r  u r g i n g  it to m a k e  e v e r y  e f f o r t  to locate Mr. 

V i l l a l t a  an d  t h o s e  a b d u c t e d  w i t h  him, s t r e s s i n g  the i m p o r t ­

ance of d o i n g  so in light of the s t a t e m e n t s  m ade b y  

w i t n e s s e s  t hat the P o l i c i a  de H a c i e n d a  w ere i n v o l v e d  in the 

a b d u c t i o n .  The Cent r e  also r e q u e s t e d  the g o v e r n m e n t  to 

a n n o u n c e  p u b l i c l y  Mr. V i l l a l t a ' s  p l a c e  o f  d e t e n t i o n  and 

r e q u e s t e d  the g o v e r n m e n t  to take those s t e p s  n e c e s s a r y  to 

e n s u r e  h i s  p e r s o n a l  s a f e t y  as w ell as the s a f e t y  of those 

a b d u c t e d  w i t h  him. In addition, the Cen t r e  n o t e d  its 

a w a r e n e s s  of Mr. V i l l a l t a 1 s m e m b e r s h i p  in the F D R  and 

s t a t e d  t h a t  m e m b e r s h i p  in a p o l i t i c a l  o r g a n i s a t i o n  c o u l d  

n o t  j u s t i f y  an abduct i o n .

F o l l o w i n g  this l e t t e r  of int e r v e n t i o n ,  the C e n t r e  .in­

v i t e d  judges' o r g a n i s a t i o n s ,  b a r  a s s o c i a t i o n s  a nd i n d i v i ­

du a l s  to w r i t e  to the g o v e r n m e n t  of El Salvador, e x p r e s s i n g  

t h e i r  c o n c e r n  a b o u t  the a r r e s t  a n d  d e t e n t i o n  of Saul 

V i l l a l t a ,  a n d  in p a r t i c u l a r

u r g i n g  the g o v e r n m e n t  to m a k e  e v e r y  e f f o r t  to locate 

Mr. V i l l a t a  a n d  those a b d u c t e d  w i t h  him,

- r e q u e s t i n g  the g o v e r n m e n t  to a n n o u n c e  p u b l i c l y  their 

p l a c e  o f  de t e n t i o n ,  and

u r g i n g  the g o v e r n m e n t  to take all st e p s  n e c e s s a r y  to 

e n s u r e  t h e i r  p e r s o n a l  safety, and

expressing, c o n c e r n  about the t h r e a t  to the R ule of La w  

a n d  the i n d e p e n d e n c e  of the legal p r o f e s s i o n  p o s e d  by 

the i l l egal a b d u c t i o n  of lawyers.

A l t h o u g h  m a n y  b a r  a s s o c i a t i o n s  and i n t e r n a t i o n a l  o r g a n ­

i s a t i o n s  h ave i n t e r v e n e d  on b e h a l f  o f  Mr. V i llata, the 

g o v e r n m e n t  o f  El S a l v a d o r  has r e m a i n e d  sil e n t  an d  has not 

a n n o u n c e d  h i s  p l a c e  of detention. The g o v e r n m e n t  has done 

n o t h i n g  to h a l t  the illegal a b d u c t i o n  of lawyers, p a r t i ­

c u l a r l y  those w h o  r e p r e s e n t  trade u n i o n s  an d  o p p o s i t i o n



p o l i t i c a l  groups. Its f a i l u r e  to act s e r i o u s l y  u n d e r m i n e s  

the Rule o f  La w  a n d  the i n d e p e n d e n c e  o f  the legal p r o f e s ­

s i o n  in El S alvador.

S Y R I A

Legislation annuls independence of the legal profession, 

and continued detention of lawyers

The d e c l a r a t i o n  o f  a state o f  siege or e m e r g e n c y  is 

o f t e n  a c c o m p a n i e d  b y  f u n d a m e n t a l  c h a n g e s  in the l a w s  c o n ­

c e r n i n g  the a d m i n i s t r a t i o n  of justice, i n c l u d i n g  the laws

g o v e r n i n g  the le g a l  p r o f e s s i o n .

A  state of e m e r g e n c y  h a s  e x i s t e d  in S y r i a  since 1963. 

In 1981, a f t e r  the g o v e r n m e n t  d i s s o l v e d  the n a t i o n a l  c o u n ­

cil of the b a r  a s s o c i a t i o n  as well as the local c o u n c i l s

b e c a u s e  of their p r o t e s t s  a g a i n s t  the c o n t i n u a n c e  o f  the

state of e m e r g e n c y ,  the S y r i a n  p a r l i a m e n t  p a s s e d  l e g i s l a ­

t i o n  g o v e r n i n g  the p r a c t i c e  o f  la w  in Syria, i n c l u d i n g  the 

o p e r a t i o n  o f  the b a r  a s s o c i a t i o n .  The l e g i s l a t i o n  m a k e s  it 

i m p o s s i b l e  for an i n d e p e n d e n t  legal p r o f e s s i o n  to e x i s t  in 

Syria.

No m e e t i n g  can be h e l d  and no a c t i v i t i e s  c a n  be

u n d e r t a k e n  w i t h o u t  the p e r m i s s i o n  of the r e g i o n a l  c o m m a n d  

o f  the r u l i n g  part y .  The M i n i s t e r  of J u s t i c e  ha s  the r i g h t  

to o v ersee and i n s p e c t  the a c t i v i t i e s  of the C o u n c i l  o f  the 

O r d e r  of L a w y e r s  an d  a n y  of its sections. The C o u n c i l  of 

the O r d e r  a n d  the C o u n c i l s  of the local s e c t i o n s  o f  the Bar 

m a y  be d i s s o l v e d  b y  a decr e e  f r o m  the C o uncil o f  M i n i s t e r s  

a n d  s uch d e c r e e s  are no t  s u b j e c t  to ju d i c i a l  review.



A p p e a l s  f r o m  d i s b a r m e n t  p r o c e e d i n g s  are to c o m m i t t e e s  which- 

are a p p o i n t e d  b y  the M i n i s t e r  of Justice, e v e n  in cases 

w h e r e  it is the M i n i s t e r  of J u s t i c e  w h o  has t a k e n  the 

a p p e a l .

There are n u m e r o u s  r e s t r i c t i o n s  on the a c t i v i t i e s  of 

i n d i v i d u a l  lawyers. A  l a w y e r  m a y  no t  b e l o n g  to an y  i n t e r ­

n a t i o n a l  o r g a n i s a t i o n  w i t h o u t  the p e r m i s s i o n  o f  the Order, 

n o r  m a y  a l a w y e r  h a n d l e  a m a t ter, of any nature, r e f e r r e d  

to hi m  or her f r o m  a " f o r e i g n  s o c i e t y  or b o d y  or an 

i n t e r n a t i o n a l  or f o r e i g n  i n s t i t u t i o n "  w i t h o u t  r e c e i v i n g  the 

p e r m i s s i o n  of the M i n i s t e r  o f  Justice. If a l a w y e r  does 

a c c e p t  s u c h  w o r k  he or she m a y  be disbarred.

S u c h  l e g i s l a t i o n  v i o l a t e s  f u n d a m e n t a l  principles, of 

the Rule o f  Law. Its o n l y  p u r p o s e  is to d e s t r o y  the 

i n d e p e n d e n c e  o f  the legal p r o f e s s i o n .  In r e c o g n i t i o n  of 

this, the U n i o n  o f  A r a b  L a w y e r s  has r e f u s e d  to a c c e p t  the 

p r e s e n t  O r d e r  o f  the C o u n c i l  as the l e g i t i m a t e  r e p r e s e n t ­

ative of the S y r i a n  B a r  A s s o c i a t i o n .

B u l l e t i n  No. 6 of the Cent r e  r e p o r t e d  the a r r e s t  and 

d e t e n t i o n  o f  s e v e r a l  m e m b e r s  o f  the b a r  a s s o c i a t i o n  f o l l o w ­

ing the g e n e r a l  s t r i k e  on 31 M a r c h  1980. A p p r o x i m a t e l y  30 

l a w y e r s  r e m a i n  in de t e n t i o n .  There h ave b e e n  r e p o r t s  of 

n e w  arrests, b u t  th e  d e t a i l s  are not, at present, available.



P A K I S T A N

C o n t i n u i n g  H a r a s s m e n t  a n d  I n t i m i d a t i o n  of L a w y e r s

The c o n t i n u i n g  h a r a s s m e n t  an d  i n t i m i d a t i o n  o f  l a w yers 

a n d  lawyers' o r g a n i s a t i o n s  in P a k i s t a n  is of grave concern. 

The b a r  a s s o c i a t i o n s ,  w h i c h  c o n d u c t e d  c a m p a i g n s  a g a i n s t  

h u m a n  r i g h t s  v i o l a t i o n s  u n d e r  the f o r m e r  reg i m e  i n c l u d i n g  

i n f r i n g e m e n t s  o f  the i n d e p e n d e n c e  of the judiciary, r e c e n t ­

ly h e l d  s e veral p u b l i c  m e e t i n g s  c o n c e r n i n g  the e f f e c t s  of 

v a r i o u s  m a r t i a l  l a w  d e c r e e s  o n  the Rule of La w  in Pakis t a n .  

In a d d i t i o n  the l a w y e r s  h a v e  c a l l e d  f or a r e t u r n  to 

c i v i l i a n  r ule a nd the h o l d i n g  of elections.

As a r e s u l t  o f  t h e i r  p a r t i c i p a t i o n  in these a c t i v i ­

ties, f our l e a d i n g  m e m b e r s  of the Laho r e  a n d  K a r a c h i  Bar 

A s s o c i a t i o n s  were t r i e d  b e f o r e  m i l i t a r y  c o u r t s  a n d  s e n ­

t e n c e d  to i m p r i s o n m e n t .  F o l l o w i n g  w i d e s p r e a d  p r o t e s t s  t hey 

w e r e  r eleased. N o  r e a s o n s  h a v e  b e e n  g i v e n  f or their 

r e l e a s e .

The Cent r e  ha s  o n  p r e v i o u s  o c c a s i o n s  d e s c r i b e d  the 

e f f e c t s  of m a r t i a l  l a w  on the Rule o f  L a w  in P a k i s t a n ,  and 

h i g h l i g h t e d  the p r o b l e m s  b e i n g  f a c e d  b y  the judiciary. 

B u l l e t i n s  6 and 7 c o n t a i n  d e s c r i p t i o n s  o f  v a r i o u s  d e c r e e s  

i s s u e d  b y  the m i l i t a r y  g o v e r n m e n t  w h i c h  have a f f e c t e d  the 

j u r i s d i c t i o n  o f  the civil c o u r t s  a n d  the r i g h t s  of the d e ­

fence.

These d e c r e e s  h a v e  b e e n  r e p e a t e d l y  a t t a c k e d  b y  the 

P a k i s t a n i  Bar. In p a r t i c u l a r  the l a w y e r s  h a v e  s e v e r e l y  

c r i t i c i s e d  the e s t a b l i s h m e n t  of m i l i t a r y  t r i b u n a l s  whose 

d e c i s i o n s  are i m m u n e  f r o m  r e v i e w  b y  c i v i l i a n  c o u r t s  and 

w h o s e  p r o c e d u r e s  do no t  a f f o r d  ba s i c  p r o c e d u r a l  g u a r a n t e e s  

to the defence. D e f e n d a n t s  in m i l i t a r y  t r i b u n a l s  are not 

e n t i t l e d  to legal r e p r e s e n t a t i o n  an d  m i l i t a r y  j u d g e s  are 

no t  r e q u i r e d  to be m e m b e r s  of the bar. The l a w y e r s  have



a lso c r i t i c i s e d  the m a r t i a l  la w  p r o v i s i o n s  w h i c h  d e prive 

the H i g h  C o u r t s  o f  j u r i s d i c t i o n  o v e r  c a s e s  c o n c e r n i n g  m a r ­

tial la w  o r d e r s  or r e g u l a t i o n s ,  o v e r  an y  m a t t e r  u n d e r  

c o n s i d e r a t i o n  b y  a m i l i t a r y  co u r t  or over an y  " t h i n g  done 

or an y  a c t i o n  t a k e n  or i n t e n d e d  to be done or taken" p u r ­

suant to a m a r t i a l  l a w  o r d e r  or regu l a t i o n .  It is the m a r ­

tial l a w  a u t h o r i t i e s  wh o  d e c i d e  w h e t h e r  a g i v e n  c ase w i l l  

be h e a r d  in a m i l i t a r y  t r i b u n a l  o r  in an o r d i n a r y  court. In 

a d d i t i o n  the H i g h  C o u r t s  are b a r r e d  f rom i s s u i n g  p r o c e s s  

ag a i n s t  a n y  p e r s o n  a c t i n g  u n d e r  the a u t h o r i t y  of m a r t i a l  

l a w  a d m i n i s t r a t o r s .

R e c e n t  E v e n t s

O v e r  t wo t h o u s a n d  l a w y e r s  a t t e n d e d  a c o n v e n t i o n  in 

Laho r e  o n  8 O c t o b e r  1982 to m a r k  the b e g i n n i n g  of a n e w  

c a m p a i g n  to r e t u r n  P a k i s t a n  to c o n s t i t u t i o n a l  government. 

The l a w y e r s  i s s u e d  a d e c l a r a t i o n  c a l l i n g  for the e n d  of 

m a r t i a l  la w  a nd the h o l d i n g  of electi o n s .  The l a w yers 

d e c r i e d  the e r o s i o n  o f  the c o n s t i t u t i o n  and o f  the Rule of 

Law. I n c l u d e d  in the d e c l a r a t i o n  wa s  a d e m a n d  that the 

g o v e r n m e n t  w i t h d r a w  all r e s t r i c t i o n s  on the p o w e r s  of the 

j u d i c i a r y  and the press, and that the g o v e r n m e n t  w i t h d r a w  a 

r e c e n t  p r e s i d e n t i a l  d e c r e e  p r o h i b i t i n g  b a r  a s s o c i a t i o n s  

f r o m  e n g a g i n g  in p o l i t i c a l  activity. The l a w y e r s  also 

c a l l e d  f o r  r e l e a s e  of all p o l i t i c a l  d e t a i n e e s  an d  a b o l i t i o n  

of the m i l i t a r y  courts. The p a r t i c i p a n t s  d e c i d e d  to call a 

t h r e e - h o u r  stri k e  o n  16 O c t o b e r  to m a r k  the t h i r d  a n n i v e r ­

s a r y  of the b a n  on p o l i t i c a l  p a r t i e s  an d  p o l i t i c a l  activity.

As a r e s u l t  of the c o n v e n t i o n  in Lahore, s e veral l a w ­

y e r s  w e r e  arres t e d ,  i n c l u d i n g  S y e d  I f t i k h a r  Gillani, f o r m e r  

P r e s i d e n t  o f  the P e s h a w a r  H i g h  Court A s s o c i a t i o n  a nd M ian 

S h e r  Alam, a m e m b e r  o f  the Lah o r e  H i g h  Co u r t  B ar A s s o c i a ­

tion.



On 22 O c t o b e r  1982 the K a r a c h i  Ba r  A s s o c i a t i o n  h e l d  a 

m e e t i n g  to w h i c h  t h e y  i n v i t e d  G h u l a m  M u s t a f a  Jatoi, the 

S i n d  p r o v i n c i a l  p r e s i d e n t  of the b a n n e d  P a k i s t a n  P e o p l e ' s  

Party. The g o v e r n m e n t  h a d  t o l d  the o r g a n i s a t i o n  n o t  to 

invite Jatoi to the mee t i n g .  On 24 O c t o b e r  the g o v e r n m e n t  

a r r e s t e d  the B a r  A s s o c i a t i o n  P r e s ident, Mr. A b d u l  H a f e e z  

Lakho. In r e s p o n s e  to h i s  arrest, the K a r a c h i  B a r  A s s o c i a ­

tion, on 25 October, c a l l e d  fo r  a b o y c o t t  o f  the courts. 

A b o u t  1,500 l a w y e r s  b o y c o t t e d  the cou r t s  and a t t e n d e d  p r o ­

test meet i n g s .  The a c t i n g  s e c r e t a r y  of the K a r a c h i  Bar 

A s s o c i a t i o n ,  Mr. A b d u l  M a l i k  K h a n  wa s  d e t a i n e d  d u r i n g  a 

p r o t e s t  meeting.

M e s s r s  L a k h o  a n d  M a l i k  were b r o u g h t  b e f o r e  a m i l i t a r y  

t r i b u n a l  on 26 O c t o b e r  and were c h a r g e d  w i t h  v i o l a t i n g  m a r ­

tial l a w  r e g u l a t i o n s  b a n n i n g  p o l i t i c a l  a c t i v i t y  b y  i n v i t i n g  

Mr. Jatoi to s p e a k  b e f o r e  the B a r  a s s o c i a t i o n .  B o t h  

l a w y e r s  a r g u e d  t hat t hey w e r e  n o t  s u b j e c t  to m i l i t a r y  

j u r i s d i c t i o n  and t h a t  they c o u l d  n o t  be t r i e d  b y  a m i l i t a r y  

court. In Nove m b e r ,  the l a w y e r s  w ere s e n t e n c e d  to one 

y e a r ' s  r i g o r o u s  i m p r i s o n m e n t  fo r  c o n t r a v e n i n g  the b a n  on 

p o l i t i c a l  a ctivity.

On 6 D e c e m b e r  P a k i s t a n i  l a w y e r s  e n g a g e d  in a t w o - h o u r  

s tr i k e  an d  b o y c o t t e d  c o u r t  p r o c e e d i n g s ,  c a l l i n g  f or a n  end 

to m a r t i a l  law.

S u b s e q u e n t l y  on 18 D e c e m b e r  500 l a w yers h e l d  a c o n v e n ­

t ion in K a r a c h i  d u r i n g  w h i c h  t h e y  d e m a n d e d  an e nd to m a r ­

tial la w  an d  a r e t u r n  to c o n s t i t u t i o n a l  gove r n m e n t .  The 

gr o u p  c a l l e d  fo r  the a b o l i t i o n  o f  m i l i t a r y  courts, the r e s ­

t o r a t i o n  o f  ju d i c i a l  p o w e r s  an d  the r e l ease o f  p e r s o n s  

j a i l e d  for p o l i t i c a l  offe n c e s .

On 23 D e c e m b e r  M e s s r s  Lakho, Alam, G i l l a n i  an d  M a l i k  

w ere r e l e a s e d  f r o m  prison, t h e i r  s e n t e n c e s  h a v i n g  b e e n  

r e m i t t e d .



Role of the L e g a l  P r o f e s s i o n

The a r r e s t  o f  the l a w y e r s  r e p r e s e n t s  a m a j o r  thr e a t  to 

the Rule o f  La w  an d  the i n d e p e n d e n c e  o f  the legal p r o f e s ­

s i o n  in P a k i s t a n .  The a r r e s t e d  l a w y e r s  were e n g a g e d  in 

a c t i v i t i e s  e x p e c t e d  of t h e m  as l awyers. As s t a t e d  in the 

N o t o  Dr a f t  P r i n c i p l e s  on the I n d e p e n d e n c e  o f  the Legal 

P r o f e s s i o n  (CIJL B u l l e t i n  No. 10):

"Lawyers h a v e  a r e s p o n s i b i l i t y  to s t u d y  e x i s t i n g  an d
p r o p o s e d  l e g i s l a t i o n ,  to e x amine the w o r k i n g  of the
s y s t e m  of a d m i n i s t r a t i o n  of j u s t i c e  a n d  to ev a l u a t e  
p r o p o s a l s  fo r  reform. T h e y  should also p r o p o s e  a nd 
r e c o m m e n d  well c o n s i d e r e d  l a w  r e f orms in the p u b l i c  
interest a n d  shou l d  u n d e r t a k e  p r o g r a m m e s  to i n f o r m  the 
p u b l i c  a b o u t  such m a t t e r s . "

I n  addit i o n ,  the f u n c t i o n s  o f  a b a r  a s s o c i a t i o n  i n ­

c l u d e  the p r o m o t i o n  a n d  u p h o l d i n g  of justice, w i t h o u t  f ear 

o r  favour, the p r e s e r v a t i o n  of the i n d e p e n d e n c e  o f  the

p r o f e s s i o n  and, th e  p r o m o t i o n  of the r i g h t  of e v e r y o n e  to a 

f a i r  an d  p u b l i c  h e a r i n g  b e f o r e  a c o m p etent, i n d e p e n d e n t  an d  

i m p a r t i a l  trib u n a l ,  in a c c o r d a n c e  w i t h  p r o p e r  pro c e d u r e s .

The P a k i s t a n i  l a w y e r s  w e r e  a r r e s t e d  for e x p r e s s i n g  

t h e i r  c o n c e r n  t hat the m i l i t a r y  g o v e r n m e n t  was b e c o m i n g  

p e r m a n e n t ,  an d  t hat m a r t i a l  la w  d e c r e e s  were e r o d i n g  rig h t s  

g u a r a n t e e d  b y  the P a k i s t a n  c o n s t i t u t i o n  and were h a v i n g  a 

p r o f o u n d l y  n e g a t i v e  e f f e c t  on the R ule o f  La w  in Pakistan.

B o t h  the S u p r e m e  C o u r t  of I n d i a  Bar A s s o c i a t i o n  and 

the B a r  A s s o c i a t i o n  of I n d i a  h ave p a s s e d  r e s o l u t i o n s  e x ­

p r e s s i n g  t h e i r  c o n c e r n  a b o u t  the denial a nd d e p r i v a t i o n  of 

h u m a n  r i g h t s  a n d  the s y s t e m a t i c  c u r t a i l m e n t  o f  the i n d e p e n ­

dence o f  jud g e s  an d  l a wyers b y  e x e c u t i v e  a c t i o n  an d  m a r t i a l  

l a w  d e c r e e s  in Pakistan.

In a joint letter, the C I J L  an d  the I n t e r n a t i o n a l  C o m ­

m i s s i o n  o f  J u r i s t s  a lso e x p r e s s e d  th e i r  c o n c e r n  a b o u t  this



s i t u a t i o n  to the P a k i s t a n  g o v e r n m e n t ,  and the C I J L  invited.

Lawyers, lawyers' a s s o c i a t i o n s  an d  jud i c i a l  o r g a n i s a ­

ti o n s  to w r i t e  to the g o v e r n m e n t  of P a k i s t a n  e x p r e s s i n g  

t h e i r  c o n c e r n  a b o u t  the a r r e s t  a nd i n t i m i d a t i o n  of l a wyers 

an d  the e f f e c t  s u c h  a c t i o n s  h ave o n  the Rule o f  L a w  and the 

i n d e p e n d e n c e  o f  the legal p r o f e s s i o n .

I N D O N E S I A  

H a r a s s m e n t  of l a w y e r s

On 2 N o v e m b e r  1982 five I n d o n e s i a n  l a w y e r s  w i t h d r e w  

f r o m  a l a w s u i t  b e c a u s e  o f  r e p e a t e d  t h reats a n d  a cts of 

v i o l e n c e  d i r e c t e d  a g a i n s t  them. In t h e i r  s t a t e m e n t  to the 

c o u r t  the l a w y e r s  e x p l a i n e d  that t h e y  w e r e  w i t h d r a w i n g  f rom 

the case b e c a u s e  "the c l i m a t e  a n d  c o n d i t i o n s  o f  the trial 

(did) n o t  a l l o w  t h e m  to f r e e l y  p r a c t i c e  t h e i r  p r o f e s s i o n  

..." The P r e s i d e n t  of the I n d o n e s i a n  B a r  A s s o c i a t i o n  

i s s u e d  a s t a t e m e n t  d e n o u n c i n g  w h a t  he d e s c r i b e d  as a 

c a m p a i g n  o f  t e r r o r  a g a i n s t  the lawyers.

The l a w s u i t  was b r o u g h t  b y  A.M. Fatwa, an o p p o s i t i o n  

m e m b e r  o f  P a r l i a m e n t ,  to r e c o v e r  d a m a g e s  f or acts of p h y s i c ­

al v i o l e n c e  w h i c h  he a l l e g e s  w e r e  c o m m i t t e d  b y  three 

o f f i c e r s  of the a r m e d  forces. The n a m e d  d e f e n d a n t s  were 

the G o v e r n m e n t  o f  Indonesia, the C h i e f  o f  S e c u r i t y  an d  the 

three officers.

The lawyers' r e s i g n a t i o n s  w ere p r e c i p a t e d  b y  several 

in c i d e n t s  of stone t h r o w i n g  at t h e i r  homes an d  r e c e i p t  of

_ 1 r _



t h r e a t e n i n g  l e t t e r s  an d  t e l e p h o n e  calls. A  w o m a n  a t t o r n e y  

was t old that t her h u s b a n d ' s  c a r e e r  in the a r m y  w o u l d  be in 

j e o p a r d y  if she c o n t i n u e d  to r e p r e s e n t  Mr. Fatwa. These 

i n c i d e n t s  s t a r t e d  a f t e r  Mr. F a t w a  h a d  r e c e i v e d  a t e l e p h o n e  

call f r o m  an a r m y  c o m m a n d e r  t e l l i n g  h i m  it w o u l d  be in the 

i n t e r e s t s  o f  b o t h  p a r t i e s  if he d r o p p e d  the lawsuit. Mr. 

F a t w a  a lso h a s  b e e n  the v i c t i m  of an act of v i o l e n c e  since 

the c o m m e n c e m e n t  o f  h i s  case.

S e v e r a l  lawyers, i n c l u d i n g  the D e p u t y - C h a i r m a n  of 

P E RADIN, the I n d o n e s i a n  Ba r  A s s o c i a t i o n ,  a p p r o a c h e d  the 

g o v e r n m e n t  a s k i n g  t hat the h a r a s s m e n t  be stopped. No 

a s s u r a n c e s  w ere f o r t h c o m i n g .

P E R A D I N  i s s u e d  a s t a t e m e n t  o n  15 N o v e m b e r  d e c r y i n g  the 

c o n t i n u i n g  h a r a s s m e n t  o f  jud g e s  an d  lawyers, n o t i n g  that 

s u c h  a cts d a m a g e  "the p r o f e s s i o n a l  f r e e d o m  of a d v o c a t e s  and 

of judges" a n d  a s k i n g  the g o v e r n m e n t  to take those steps 

n e c e s s a r y  to e n s u r e  a c c e s s  to j u s tice w i t h o u t  d i s c r i m i n a ­

tion.

The C I J L  w r o t e  to the g o v e r n m e n t  o n  2 D e c e m b e r  1982 

e x p r e s s i n g  its c o n c e r n  a b o u t  the s i t u a t i o n  a nd u r g i n g  the 

g o v e r n m e n t  to c o n d u c t  a full i n v e s t i g a t i o n  an d  to b r i n g  to 

ju stice those r e s p o n s i b l e  for the acts o f  v i o l e n c e  a g a i n s t  

the l awyers. The C I J L  stated: "Only a f f i r m a t i v e  s t e p s  on

the p a r t  of the g o v e r n m e n t  ca n  p u t  a h alt to these p r a c ­

tices, a n d  s u c h  steps w o u l d  be a p o s i t i v e  i n d i c a t i o n  o f  the 

g o v e r n m e n t ' s  i n t e n t i o n  t o  m a i n t a i n  a f r e e l y  f u n c t i o n i n g  and 

i m p a r t i a l  s y s t e m  of justice".

U n p u n i s h e d  a cts of v i o l e n c e  a g a inst l a w y e r s  which 

r e s u l t  f r o m  t h e i r  h a n d l i n g  of p o l i t i c a l l y  s e n s i t i v e  cases 

are a s e r i o u s  t h r e a t  to the Rule of La w  and the i n d e p e n ­

dence of the legal p r o f e s s i o n .



T U R K E Y

C o n t i n u e d  h a r a s s m e n t  o f  l a w y e r s  a n d  r e l e a s e  p e n d i n g  trial

of P r e s i d e n t  of I s t a n b u l  Ba r  A s s o c i a t i o n

The h a r a s s m e n t  o f  l a w y e r s  c an take m a n y  f o r m s  and 

g e n e r a l l y  occ u r s  w h e n  g o v e r n m e n t s  w i s h  to d i s s u a d e  l a w y e r s  

f r o m  r e p r e s e n t i n g  p e r s o n s  a c c u s e d  of p o l i t i c a l  c r i m e s  or 

those w h o  h ave e x p r e s s e d  o p p o s i t i o n  to g o v e r n m e n t  poli c i e s .  

Recen t l y ,  the g o v e r n m e n t  o f  T u r k e y  sent a m e m o r a n d u m  to 82 

l a w y e r s  f r o m  the I s tanbul Ba r  A s s o c i a t i o n  r e q u e s t i n g  t hem 

to p r o v i d e  lists o f  all c l i e n t s  t hey r e p r e s e n t e d  w i t h o u t

c h a r g e  d u r i n g  the y e a r s  1 980 an d  1981. The g o v e r n m e n t  

i n tends to c a l c u l a t e  the v a l u e  o f  the s e r v i c e s  a n d  c o l l e c t  

t axes as if the l a w y e r s  h a d  a c t u a l l y  r e c e i v e d  c o m p e n s a t i o n .

This a c t i o n  b y  the g o v e r n m e n t  is n ot o n l y  a f o r m  of

h a r a s s m e n t ,  b u t  also u n d e r m i n e s  the a b i l i t y  of l a w y e r s  to 

f u l f i l  t h e i r  s o c i a l  r e s p o n s i b i l i t i e s .  A s  s t a t e d  in the 

dr a f t  p r i n c i p l e s  on the i n d e p e n d e n c e  o f  the le g a l  p r o f e s ­

s i o n  l a w y e r s  h a v e  a  r e s p o n s i b i l i t y  to m a k e  t h e i r  s e r v i c e s  

a v a i l a b l e  to all s e c t o r s  of s o c i e t y  and s h o u l d  p r o v i d e  free 

le g a l  s e r v i c e s  for the p o o r  a nd d i s a d v a n t a g e d .

The Rule o f  L a w  is c o n s i d e r a b l y  w e a k e n e d  w h e n  a g o v e r n ­

m e n t  tries to p r e v e n t  c e r t a i n  g r o u p s  or p e r s o n s  from

r e c e i v i n g  free le g a l  s ervices.

B u l l e t i n  No. 9 r e p o r t e d  on the a r r e s t  o f  Mr. O r h a m  

A p aydin, the P r e s i d e n t  o f  the Ist a n b u l  B ar A s s o c i a t i o n .  

Mr. A p a y d i n ' s  trial b e g a n  o n  24 June 1982. On 24 D e c e m b e r  

1982, a f t e r  w i d e s p r e a d  p r o t e s t s  an d  i n t e r v e n t i o n s  o n  his 

b e h a l f ,  he wa s  r e l e a s e d  f r o m  p r i s o n  for the d u r a t i o n  of hi s  

t r i a l .



C Z E C H O S L O V A K I A

C a s e  of Ja n  C e r n o g u r s k y

B u l l e t i n  No. 9 r e p o r t e d  o n  the d i s b a r m e n t  of Dr.

C e r n o g u r s k y  b e c a u s e  o f  h i s  d e f e n c e  of Mrs D. Sinoglova, a 

p o l i t i c a l  di s s i d e n t .  A f t e r  r e v i e w i n g  the facts s u r r o u n d i n g  

Dr. C e r n o g u r s k y 's d i s b a r m e n t  the C I J L  c o n c l u d e d  that it

"must be s e e n  as an a t t e m p t  to d e p r i v e  u n p o p u l a r  p o l i t i c a l  

d e f e n d a n t s  o f  the c o n s c i e n t i o u s ,  i n d e p e n d e n t  r e p r e s e n t a t i o n  

to w h i c h  e v e r y  c r i m i n a l  d e f e n d a n t  is e n t i t l e d  a n d / o r  r e t a l i ­

at i o n  a g a i n s t  l a w y e r s  w h o  p r o v i d e  s u c h  a defence".

Recen t l y ,  the C I J L  l e a r n e d  that Dr. C e r n o g u r s k y 1s

appe a l  a g a i n s t  hi s  d i s b a r m e n t  w a s  u n s u c c e s s f u l .  In a d d i ­

tion, Dr. C e r n o g u r s k y  w a s  d e n i e d  a p a s s p o r t  on the g r o u n d  

that h i s  j o u r n e y  w o u l d  be in i n c o n s i s t e n t  w i t h  the int e r n a l  

o r d e r  o f  the c o u n t r y .  T h e r e  is a s e r i o u s  q u e s t i o n  as to 

w h e t h e r  the d e n i a l  of a p a s s p o r t  in these c i r c u m s t a n c e s

c o n t r a v e n e s  Art. 12 s e c t i o n  2 of the I n t e r n a t i o n a l  C o v e n a n t  

on Civil a nd P o l i t i c a l  R i g h t s  w h i c h  states " E v e r y o n e  shall 

be free to le a v e  a n y  c o untry, i n c l u d i n g  his own".



A  R G E N  T I N  A

D e t a i n e d  l a w y e r  is r e l e a s e d

C a r l o s  M i g u e l  Kunkel, d e t a i n e d  since 1975, was 

r e l e a s e d  late in 1982. Dr. K u n k e l  ha d  r e m a i n e d  in p r i s o n  

"at the d i s p o s a l  of the e x e c u t i v e "  d e spite his a c q u i t t a l  of 

all c r i m i n a l  c h a r g e s  in 1978.

Dr. Kunk e l  e n j o y s  o n l y  " c o n d i t i o n a l  l iberty". His

f r e e d o m  of m o v e m e n t  is r e s t r i c t e d  an d  he m u s t  r e p o r t  to the 

local p o l i c e  h e a d q u a r t e r s  o nce a week. In addition, he has 

b e e n  d e n i e d  the r i g h t  to w o r k  as a lawyer. In N o v e m b e r  

1982 Dr. K u n k e l  a s k e d  fo r  p e r m i s s i o n  to w o r k  as a lawyer, 

b u t  the g o v e r n m e n t  has no t  ye t  r e s p o n d e d  to his request.

It is an u n a c c e p t a b l e  i n t e r f e r e n c e  in the i n d e p e n d e n c e

of the legal p r o f e s s s i o n  fo r  a g o v e r n m e n t  to p r e v e n t  a

l a w y e r  c a r r y i n g  on hi s  p r o f e s s i o n ,  w h e n  no o f f e n c e  o f  any 

k i n d  h as b e e n  e s t a b l i s h e d  a g a i n s t  him.

S O U T H  A F R I C A  

B a n n i n g  o r d e r  is m o d i f i e d

B u l l e t i n  No. 10 c o n t a i n e d  a rep o r t  on the us e  of 

b a n n i n g  orde r s  in S o u t h  Africa. In D e c e m b e r  1982 the C IJL 

r e c e i v e d  w o r d  that the b a n n i n g  o r d e r  i s s u e d  a g a i n s t  

N i c h o l a s  H a y s o m  h a d  b e e n  m o d i f i e d .  The m o d i f i c a t i o n s  

enab l e  Mr. H a y s o m  to p r a c t i c e  hi s  p r o f e s s i o n  an d  to c o n ­

tinue as a r e s e a r c h  p r o f e s s o r .  R e s t r i c t i o n s  on hi s  f r e e d o m  

of m o v e m e n t  an d  his f r e e d o m  of a s s o c i a t i p n  are still in 

f o r c e .



A C T I V I T I E S  OF LAWYERS' O R G A N I S A T I O N S  

M E E T I N G  OF L A W A S I A  H U M A N  R I G H T S  S T A N D I N G  C O M M I T T E E

The L A W A S I A  H u m a n  R i g h t s  S t a n d i n g  C o m m i t t e e  o r g a n i s e d  

a re g i o n a l  m e e t i n g  of n o n - g o v e r n m e n t a l  h u m a n  r i g h t s  o r g a n ­

i s a t i o n s  in N e w  Delhi f r o m  9 to 11 O c t o b e r  1982. T h i r t y -  

f our h u m a n  r i g h t s  o r g a n i s a t i o n s  from. 12 c o u n t r i e s  in the 

E S C A P  r e g i o n  p a r t i c i p a t e d .  U s t i n i a  Dolgopol, the S e c r e t a r y  

of the C l J L  a t t e n d e d  the c o n f e r e n c e  on b e h a l f  of b o t h  the 

ICJ and the CIJL.

At the c o n c l u s i o n  o f  the mee t i n g ,  the p a r t i c i p a n t s  

u n a n i m o u s l y  r e s o l v e d  to e s t a b l i s h  a c o a l i t i o n  o f  h u m a n  

r i g h t s  o r g a n i s a t i o n s .  A  p r i m a r y  t a s k  of the c o a l i t i o n  will 

be to w o r k  fo r  the c r e a t i o n  an d  a d o p t i o n  o f  an A s i a n  

C h a r t e r  o f  H u m a n  R i g h t s  a n d  the e s t a b l i s h m e n t  of a n  A s i a n  

H u m a n  R i g h t s  C o m m i s s i o n .

The L A W A S I A  H u m a n  R i g h t s  S t a n d i n g  C o m m i t t e e  is to 

u n d e r t a k e  the role o f  c o o r d i n a t o r  for the c o a l ition. As 

its fi r s t  a c t i v i t y ,  the c o a l i t i o n  w ill h o l d  two c o n f e r e n c e s  

d u r i n g  1983. The t o p i c s  to be c o v e r e d  are: " A d e q u a c y  of

laws a f f e c t i n g  w o m e n  in the E S C A P  r e g i o n  and h o w  fa r  they 

are i m p l e m e n t e d "  an d  " P r e v e n t i v e  d e t e n t i o n - l a w  and p r a c t i c e  

in the E S C A P  region".

The h u m a n  r i g h t s  s i t u a t i o n  in P a k i s t a n  a n d  I ran were 

d i s c u s s e d  d u r i n g  the mee t i n g .  R e p r e s e n t a t i v e s  of the H u m a n  

R i g h t s  S o c i e t y  in P a k i s t a n  w ere to h ave a t t e n d e d  the m e e t ­

ing in n e w  Delhi, b u t  w ere n o t  p e r m i t t e d  to do so b y  th e i r  

g o v e r n m e n t s .  A  r e s o l u t i o n  wa s  a d o p t e d  e x p r e s s i n g  c o n c e r n  

a b o u t  the d e n i a l  o f  e xit v i s a s  an d  c o n d e m n i n g  the 

r e p r e s s i o n  o f  l a w y e r s  in Pakis t a n .  The p a r t i c i p a n t s  also 

c o n d e m n e d  the c o n t i n u i n g  v i o l a t i o n s  of h u m a n  r i g h t s  in Iran 

an d  c a l l e d  on the g o v e r n m e n t  to cease the v i o l a t i o n s .  The



r e s o l u t i o n s  w ere t r a n s m i t t e d  to the r e s p e c t i v e  g o v e r n m e n t s  

b y  letter. B o t h  r e s o l u t i o n s  are r e p r o d u c e d  at the e n d  of 

t his article.

The C o m m i t t e e  has also f o r m u l a t e d  m i n i m u m  s t a n d a r d s

f or the i n d e p e n d e n c e  of the j u d i c i a r y  in the L A W A S I A  

region. The S t a n d a r d s  w ere a g r e e d  u p o n  at a s e m i n a r  in

Tokyo in J u l y  1982. The r e p o r t  of the s e m i n a r  i n c l u d i n g  the

standards, is r e p r o d u c e d  in A p p e n d i x  B.

P a k i s t a n

"RESOLVED that this m e e t i n g  of 3h h u m a n  rig h t s  o r g a n ­
i sa t i o n s  in the E S C A P  region, repre s e n t  ing 12 countries, 
c a l l e d  at the i n v i t a t i o n  of the L A W A S I A  H u m a n  R i g h t s  
S t a n d i n g  Co m m i t t e e ,  e x p r e s s e s  g r a v e  concern at the fact 
that the H u m a n  R i g h t s  S o c i e t y  of Paki s t a n , wh i c h  w i s h e d  to 
p a r t i c i p a t e  in these p r o c e e d i n g s ,  could not do so since 
they w e r e  not p e r m i t t e d  by their G o v e r n m e n t  to leave their
co u n t r y  to a t t e n d  this m e e t i n g .  This m e e t i n g  v i e w s  this 
situ a t i o n  as an inf ract ion of h u m a n  righ t s  a n d  it is 
R E  SOL V E D  to c o m m u n i c a t e  this d e c i s i o n  to the P r e s i d e n t  of 
P aki stan a n d  to the P r e s i d e n t  s of the B a r  A s s o c i a t i o n s  in 
P a k i s t a n .

R E S O L V E D  that the constant re p r e s s i o n  of l a w y e r s  and
i n t e r f e r e n c e  w ith their f r e e d o m  of e x p r ess!on of v i e w s  in
P a k i s t a n  is a g r e a t  threat to the rule of l a w  an d  this 
m e e t i n g  of r e p r e s e n t a t i v e s  of h u m a n  r i g h t s  o r g a n i s a t i o n s  in 
the E S C A P  region, r e p r e s e n t  ing 12 count ri e s , cal l e d  at the 
i n v i tation of the L A W A S I A  H u m a n  R i g h t s  S t a n d i n g  Commit t e e ,  
s t r o n g l y  c o n d e m n s  the same a n d  R E S O L V E S  to i n f o r m  the
P r e s i d e n t  of P a k i s t a n  of this r e s o l u t i o n  as well as the 
P r e s i d e n t s  of the B a r  A s s o c i a t i o n s  in P a k i s t a n .”

I ran

"This m e e t i n g  of the 3k h u m a n  righ t s  o r g a n i s a t i o n s  
r e p r e s e n t i n g  12 count ries cal l e d  at the invitat i on of the 
L A W A S I A  H u m a n  R i g h t s  S t a n d i n g  Committee, b e i n g  m a d e  aw a r e  
of the current situat i on in Iran, C O N D E M N S  the c o n t i n u i n g  
v i o l a t i o n s  of b a s i c  h u m a n  rig h t s  in that country, i n c l u d i n g  
e x e c u t i o n s  w i t h o u t  trial; torture; repression,- arrest 
w i t h o u t  cause a n d  i m p r i s o n m e n t  w i t h o u t  trial; i n t e r f e r e n c e  
in p r o p e r  d e f e n c e  of a c c u s e d  by lawyers; a n d  p e r s e c u t  i on of 
lawyers, A N D  C A L L S  O N  TH E  G O V E R N M E N T  O F  I RAN to cease these 
v i o l a t i o n s  fo r t h w i t h ;  r e l e a s e  the P r e s i d e n t  a n d  other 
m e m b e r s  of the Council of the I r a nian B a r  A s s o c i a t i o n  
c u r r e n t l y  h e l d  w i t h o u t  trial; stop h a r a s s m e n t  of r e l i g i o u s



m i n o r i t i e s  a n d  their ex e c u t i o n ;  r e l e a s e  all p o l i t i c a l  
p r i s o n e r s ;  a nd cease their unju s t  w a r  a g a i n s t  ethnic m i n o r i ­
ties; A N D  A P P E A L S  to the H u m a n  R i g h t s  C o m m i s s i o n  of the 
U n i t e d  N a t i o n s  to c o n demn the c o n t i n u i n g  v i o l a t i o n s  of the 
U n i t e d  N a t i o n s  H u m a n  R i g h t s  i n s t r u m e n t s  o c c u r r i n g  in Iran, 
A N D  F U R T H E R  A P P E A L  S to G o v e r n m e n t  s in the L A W A S I A I E S C A P  
region to take all steps to p r e v e n t  d e p o r t a t i o n  of s t udents 
a n d  other I r a n i a n s  s e e k i n g  p o l i t i c a l  r e f u g e . "

N I N E T E E N T H  B I E N N I A L  C O N F E R E N C E  OF THE I N T E R N A T I O N A L  B A R

A S S O C I A T I O N

The I n t e r n a t i o n a l  Ba r  A s s o c i a t i o n  h e l d  its 19th 

B i e n n i a l  C o n f e r e n c e  in N e w  D e l h i  f r o m  17 to 23 O c t o b e r  

1982. The tw o  m a i n  t o p i c s  of the c o n f e r e n c e  were: "The

E i g h t i e s  - The C h a l l e n g e  to the Legal P r o f e s s i o n  an d  the

J u d i c i a r y "  an d  "Legal P r o b l e m s  of I n v e s t m e n t  b y  I n t e r ­

n a t i o n a l  C o m p a n i e s  in D e v e l o p i n g  Countries".

The c h a l l e n g e s  to the j u d i c i a r y  a nd the legal p r o f e s ­

s i o n  w e r e  c o n s i d e r e d  d u r i n g  two p l e n a r y  sessions, one 

d e v o t e d  to the j u d i c i a r y  a n d  one to the legal pro f e s s i o n .  

S e v e r a l  c o m m i t t e e s  d e v o t e d  t h e i r  time to d i s c u s s i o n s  of the 

iss u e s  r a i s e d  d u r i n g  the p l e n a r y  sessions.

The I B A ' s  P r o j e c t  on M i n i m u m  S t a n d a r d s  of J u d i c i a l

I n d e p e n d e n c e  s u c c e s s f u l l y  c o m p l e t e d  its task; the s t a n d a r d s  

were a d o p t e d  and are to be k n o w n  as the Delhi M i n i m u m  

S t a n d a r d s  o f  Jud i c i a l  Ind e p e n d e n c e .  The S t a n d a r d s  are 

r e p r o d u c e d  in A p p e n d i x  C.

The p r o j e c t  h a d  b e e n  u n d e r t a k e n  b y  the A d m i n i s t r a t i o n  

of J u s t i c e  C o m m i t t e e  of the G e n e r a l  P r a c t i c e  S e c t i o n  of the 

IBA. The G e n e r a l  R a p p o r t e u r  of the P r o j e c t  wa s  Dr. S h i m o n  

S h e t r e e t  o f  Israel. Dr. S h e t r e e t  wa s  n o t  able to be

p r e s e n t  at th e  c o n f e r e n c e .  He h a d  b e e n  a d v i s e d  b y  the

g o v e r n m e n t  o f  I n d i a  n o t  to attend. The g o v e r n m e n t  h a d



i n d i c a t e d  to the B a r  A s s o c i a t i o n  of I n d i a  on 12 O c t o b e r  

1982 that if an y  I s r a e l i  c i t i z e n  t o o k  p art in the p r o g r a m m e  

it co u l d  no t  ass u r e  t h e i r  s e c u r i t y  or the s e c u r i t y  of 

o t h e r s  p a r t i c i p a t i n g  in the conf e r e n c e .

Dr. L.M. Singhvi, UN S p e c i a l  R a p p o r t e u r  on the I n d e p e n ­

dence of Judges, Lawyers, J u r o r s  an d  A s s e s s o r s ,  in hi s  

v a l e d i c t o r y  r e m a r k s  c o n g r a t u l a t e d  the IB A  on its a d o p t i o n  

o f  the s t a n d a r d s  an d  n o t e d  the c o n t r i b u t i o n  these s t a n d a r d s  

w o u l d  m ake to the r e a c h i n g  of a w o r l d w i d e  consen s u s .

The P r o j e c t  p l a n s  to u n d e r t a k e  the p r e p a r a t i o n  o f  a 

re p o r t  on c o m p l i a n c e  w i t h  the s t a n d a r d s  in v a r i o u s  c o u n ­

tries.



A R T I C L E  

THE C H A L L E N G E  TO THE P R O F E S S I O N  BY THE J U D I C I A R Y *

t>y

The Hon. Mr. J u s t i c e  P.N. B h agwati

I a m  d e e p l y  g r a t e f u l  to the o r g a n i s e r s  of this c o n ­

f e r e n c e  for g i v i n g  m e  an o p p o r t u n i t y  to sa y  a f e w  w o r d s  at 

this s e s s i o n  o f  the c o n f e r e n c e  w h i c h  is d e v o t e d  to the 

s u b j e c t  of "The C h a l l e n g e  to the P r o f e s s i o n " .  The s u b j e c t  

w h i c h  h a s  b e e n  a s s i g n e d  to me is "The C h a l l e n g e  to the 

P r o f e s s i o n  b y  the Judi c i a r y " .

In  e v e r y  k i n d  o f  c i v i l i s a t i o n  the p u r s u i t  o f  justice 

is i n s t i n c t i v e  a n d  it is a basic and p r i m o r d i a l  i n s t i n c t  in 

e v e r y  h u m a n  bei n g .  E v e r y  s o c i e t y  s t r i v e s  or a s p i r e s  to 

a t t a i n  it t h r o u g h  its legal system.

The d e g r e e  o f  p e r f e c t i o n  a t t a i n e d  b y  a legal s y s t e m  

m a y  be m e a s u r e d  b y  the e x t e n t  to w h i c h  it s u c c e e d s  in 

g i v i n g  the i n s t i n c t  for j u s tice f r e e d o m  to e x p r e s s  i t s e l f  

a n d  to f i n d  its f u l f i l m e n t .  Not e v e r y  legal s y s t e m  

s u c c e e d s  in t his goal. S o m e t i m e s  a legal s y s t e m  fails to 

a c h i e v e  its p u r p o s e  b e c a u s e  of d e f e c t s  in its s u b s t a n t i v e

Th i s  is a s h o r t e n e d  v e r s i o n  of an a d d r e s s  g i v e n  b y  Mr. 
J u s t i c e  P.N. B h a g w a t i  to the 19th Bie n n i a l  C o n f e r e n c e  
of the I n t e r n a t i o n a l  Ba r  A s s o c i a t i o n  in N e w  Delhi, in 
O c t o b e r  1982. In hi s  a d d r e s s  J u stice Bh a g w a t i  m a k e s  
some o b s e r v a t i o n s  a b o u t  the role of l a w y e r s  an d  judges 
in t o d a y ' s  s o c i e t y  and calls for m ore soc i a l  a c t i v i s m  
o n  the p a r t  of l a wyers. Ju d i c i a l  a c t i v i s m  in c h a n g i n g  
s o c i e t i e s  wa s  d i s c u s s e d  b y  R. H a y f r o n - B e n j a m i n  in his 
a r t i c l e  p u b l i s h e d  in B u l l e t i n  No. 9. ICJ R e v i e w  No. 
29 c o n t a i n s  an a r t i c l e  on social a c t i o n  l i t i g a t i o n  in 
the I n d i a n  S u p r e m e  Court.



ru l e s  an d  some t i m e s  b e c a u s e  of p r o c e d u r a l  infirm i t i e s .

S u b s t a n t i v e  r u l e s  are the p r o d u c t  of the p o l i t i c a l  

p r o c e s s  a n d  since the p o l i t i c a l  m a c h i n e  sometimes, e v e n  in 

a d e m o c r a t i c  st r u c t u r e ,  does no t  r e f l e c t  tr u l y  and c o m p l e t e ­

ly the h o p e s  a n d  a s p i r a t i o n s  of all s e c t i o n s  o f  people, 

s u b s t a n t i v e  r u l e s  m a y  not a l w a y s  be ade q u a t e  to m e e t  the 

n e e d s  o f  the society. More o v e r ,  o u r  p o l i t i c a l  i n s t i t u t i o n s  

are b y  their v e r y  n a t u r e  quite o f t e n  too s l o w  to r e s p o n d  to

the n e e d  fo r  change. The r e s u l t  is that the l a w ' s  r ate of

d e v e l o p m e n t  d oes n o t  m a t c h  s o c i e t y ' s  rate of change. Law 

tends to la g  b e h i n d  an d  in the p rocess, it fa i l s  to a c h i e v e  

j u s t i c e .

Lawyers, judg e s  a n d  l e g i s l a t o r s  have t h e r e f o r e  a l w a y s  

to be al e r t  to see that the l a w  d o e s  no t  r e m a i n  static: it 

m u s t  u n d o u b t e d l y  be sta b l e  b u t  at the same time it m u s t  be 

d y n a m i c  and a c c o m m o d a t i n g  to change. La w  is n o t  l i k e  an 

a n t i q u e  to be t a k e n  down, dusted, a d m i r e d  and pu t  b a c k  on 

the s h e l f  b ut it is r a t h e r  like a v i g o r o u s  t ree w h i c h  has

its roots in h i s t o r y  b u t  t a k e s  on n e w  grafts, p u t s  ou t  n e w

sp r o u t s  a n d  o c c a s i o n a l l y  dr o p s  d e a d  wood. It is a d y n amic 

in s t r u m e n t  f a s h i o n e d  b y  s o c i e t y  fo r  the p u r p o s e  of 

a c h i e v i n g  h a r m o n i o u s  a d j u s t m e n t  of h u m a n  r e l a t i o n s  b y  

e l i m i n a t i n g  social t e n s i o n s  an d  c o n f l i c t s  and it m u s t  t h e r e ­

fore c h a n g e  w i t h  the c h a n g i n g  s o c i o - e c o n o m i c  c o n d i t i o n s .  It 

m u s t  shake o f f  the i n h i b i t i n g  l e g a c y  of its c o l o n i a l  past 

a n d  assume a d y n a m i c  role in the p r o c e s s  of social t r a n s ­

fo r m a t i o n .  It is o n l y  t hen that it will r e a l l y  an d  truly 

h e l p  to r e a l i s e  justice.

Wh e n  I t a l k  of justice, I m e a n  n ot c o m m u t a t i v e  justice 

b ut d i s t r i b u t i v e  justice, j u s tice in depth, justice w h i c h  

p e n e t r a t e s  an d  d e s t r o y s  i n e q u a l i t i e s  of race, se x  and 

wealth, j u s tice w h i c h  is n ot c o n f i n e d  to a f o r t u n a t e  few, 

bu t  takes w i t h i n  its sweep the ent i r e  p e o p l e  o f  the c o u n ­

try, j u s tice w h i c h  e n s u r e s  e q u i t a b l e  d i s t r i b u t i o n  o f  the

_ O K -



soci a l  m a t e r i a l  a n d  p o l i t i c a l  r e s o u r c e s  o f  the community.

P r o c e d u r a l  i n f i r m i t i e s  m a y  also r e s u l t  in t h w a r t i n g  

ju s tice an d  it is t h e r e f o r e  n e c e s s a r y  t hat the p r o c e d u r e  

s h o u l d  a lso be adequ a t e .  The m a c h i n e r y  of j u s tice an d  the 

i n s t i t u t i o n a l  m e c h a n i s m s  fo r  d i s p u t e  r e s o l u t i o n  m u s t  be 

e f f i c i e n t  an d  e f f e c t i v e .  L a w  m u s t  no t  o n l y  s p e a k  justice 

b ut m u s t  a l s o  d e l i v e r  justice. This is p r i m a r i l y  the t a s k  

of l a w y e r s  an d  judg e s  an d  this t ask c a n n o t  be a d e q u a t e l y  

an d  s a t i s f a c t o r i l y  d i s c h a r g e d  u n l e s s  b o t h  l a w y e r s  and 

judg e s  are i m b u e d  w i t h  a p a s s i o n  f or justice. S i n c e  it is 

the f u n c t i o n  of judges to a d m i n i s t e r  j u s t i c e , p a s s i o n  for 

j u s tice c o m e s  n a t u r a l l y  to t hem bu t  . if l a w  is to p e r f o r m  

its t a s k  o f  d e l i v e r i n g  justice, it is e q u a l l y  important. - 

i n d e e d  i m p e r a t i v e  - t h a t  l a w y e r s  m u s t  a lso be a c t u a t e d  b y  a 

p a s s i o n  fo r  justice. I n d e e d  in an a d v e r s a r y  s y s t e m  of 

a d m i n i s t r a t i o n  o f  justice, n o  judge ca n  s a t i s f a c t o r i l y  d i s ­

c h a r g e  h i s  f u n c t i o n  o f  d i s p e n s i n g  justice u n l e s s  he is 

a s s i s t e d  b y  l a w y e r s  w h o  are m o v e d  b y  a s t r o n g  and c o n s u m i n g  

p a s s i o n  fo r  justice.

L a w y e r s  p l a y  a v i t a l  role in the f u n c t i o n i n g  of the 

j u d i c i a l  p r o c e s s .  The i m p o r t a n c e  of this role of l a w y e r s  

wa s  e m p h a s i s e d  b y  L o r d  U p j o h n  w h e n  he s a i d  in R o n d e l ' s  

case: "I d o u b t  w h e t h e r  any o n e  wh o  ha s  no t  h a d  jud i c i a l

e x p e r i e n c e  a p p r e c i a t e s  the g r e a t  ext e n t  to w h i c h  the c o u r t s  

r e l y  o n  the i n t e g r i t y  and f a i r n e s s  of c o u n s e l  in the 

p r e s e n t a t i o n  of the case". The R o y a l  C o m m i s s i o n  on Legal 

S e r v i c e s  a l s o  e x p l a i n e d  the e x t e n t  of the lawyers' c o n t r i b u ­

tion in ju d i c i a l  d e c i s i o n  m a k i n g  in these words:

"In our j u r i s d i c t i o n ,  j u d g e s  h a v e  n o  p r o f e s s i o n a l  
s t a f f  to assist t h e m  a n d  legal arg u m e n t  is p r e s e n t  ed 
orally. S i n c e  the j u d g e  in most cases d e l i v e r s  
j u d g m e n t  e i t h e r  i m m e d i a t e l y  af t e r  the evi d e n c e  an d  
a r g u m e n t  a r e  c o n c l u d e d  or v e r y  s h ortly thereafter, h e  
r e l i e s  on the a d v o c a t e s  w h o  a p p e a r  b e f o r e  h i m  to b r i n g  
out the facts of the case to test the e v i d e n c e  a n d  
a r g u e  the l a w  fully, r e f e r r i n g  to all rel e v a n t  a u t h o r i ­
ties, w h e t h e r  t h e y  a d v a n c e  their clients' cases or 
not. "



It is t h e r e f o r e  e s s e n t i a l  that in the d i s c h a r g e  of 

th e i r  functi o n s ,  the l a w y e r s  m u s t  r e c o g n i s e  an d  o b s e r v e  a 

d u t y  to justice. The d u t y  to justice on the p a r t  of 

l a w y e r s  is an i m p e r a t i v e  if the j u dicial p r o c e s s  is to 

ac h i e v e  a just r e s u l t  o r  at least one in w h i c h  there has 

b e e n  a f a i r  and p r o p e r  a p p l i c a t i o n  of the l aw to the true 

f a c t s .

There is a n o t h e r  v e r y  i m p o r t a n t  asp e c t  o f  the c h a l ­

lenge to the p r o f e s s i o n  f r o m  the j u d i c i a r y  w h i c h  I t h i n k  it 

n e c e s s a r y  to b r i n g  to y o u r  at t e n t i o n .  It is a x i o m a t i c  that

n o  d e m o c r a c y  b a s e d  on the r ule of l aw ca n  s u r v i v e  u n l e s s

there is a t r u l y  i n d e p e n d e n t  a n d  f e a r l e s s  judiciary. The 

c o n c e p t  o f  the i n d e p e n d e n c e  of the j u d i c i a r y  is a no b l e  

c o n c e p t  w h i c h  c o n s t i t u t e s  the f o u n d a t i o n  on w h i c h  r e s t s  the 

e d i f i c e  of ev e r y  d e m o c r a t i c  p o l icy. This is m u c h  m o r e  so 

in a c o u n t r y  like I n d i a  or the U n i t e d  S t a t e s  w h e r e  the

j u d i c i a r y  is e n t r u s t e d  w i t h  the t a s k  of k e e p i n g  e v e r y  o r g a n  

of  the State w i t h i n  the l i m i t s  o f  the l a w  an d  t h e r e b y

m a k i n g  the rule of law m e a n i n g f u l  and e f f e c t i v e  a n d  the 

p o w e r  of j u dicial r e v i e w  h a s  b e e n  c o n f e r r e d  u p o n  the j u d i ­

ci a r y  w i t h  a v i e w  to e n a b l i n g  the j u d i c i a r y  to c a r r y  out 

this i m p o r t a n t  a n d  d e l i c a t e  task.

The p o w e r  o f  jud i c i a l  r e v i e w  is one of the m o s t  pote n t

w e a p o n s  in the a r m o r y  o f  the la w  and b y  e x e r c i s i n g  this 

power, the j u d i c i a r y  seeks to p r o t e c t  the c i t i z e n  a g a i n s t  

v i o l a t i o n  of h i s  c o n s t i t u t i o n a l  or legal r i g h t s  or m i s u s e  

o r  abuse o f  p o w e r  b y  the State o r  its offic e r s .  The 

j u d i c i a r y  stands b e t w e e n  the c i t i z e n  and the State as a 

b u l w a r k  a g a i n s t  e x e c u t i v e  e x c e s s e s  and m i s u s e  or abuse of 

p o w e r  b y  the e x e c u t i v e  an d  a l s o  t r a n s g r e s s i o n  of its c o n s t i ­

t u t i o n a l  l i m i t a t i o n s  b y  the legisl a t u r e .



The c o n c e p t  o f  l i b e r t y  is an i n d i s p e n s i b l e  n o r m  a n d  a 

p e r e n n i a l  h u m a n  a s p i r a t i o n  f o r  freedom, d i g n i t y  and e q u a l ­

ity: it is the s o u r c e  an d  s u s t e n a n c e  of the v i s i o n  and

v i t a l i t y  of e v e r y  n a t i o n  w e d d e d  to freedom, e q u a l i t y  and 

j u s t i c e  it is a n  e s s e n t i a l  c o n d i t i o n  of d e m o c r a c y  and 

d e v e l o p m e n t ,  it is a s h i e l d  an d  a s w o r d  o f  soc i a l  d e f e n c e  

a n d  it is a c h a l l e n g e  an d  o p p o r t u n i t y  to the p e o p l e  to h elp 

t h e m s e l v e s  a m e l i o r a t e  t h e i r  cond i t i o n s ,  to e m a n c i p a t e  t h e m ­

s e l v e s  f r o m  d e a d w e i g h t s ,  to f a c i l i t a t e  a n d  a c c e l e r a t e  

soc i a l  t r a n s f o r m a t i o n  an d  to a c hieve social, e c o n o m i c  and 

p o l i t i c a l  justice. It is this d y n amic c o n c e p t  of l i b e r t y  

w h i c h  the j u d i c i a r y  is e x p e c t e d  in a d e m o c r a t i c  set up to 

s a f e g u a r d  an d  p r o t e c t  t h r o u g h  the e x e r c i s e  o f  the p o w e r  of 

j u dicial review, a n d  t h e r efore, it is a b s o l u t e l y  e s s e n t i a l  

that the j u d i c i a r y  m u s t  be free f r o m  e x e c u t i v e  p r e s s u r e  or 

i n f l u e n c e .

But, at the s ame time it is n e c e s s a r y  to r e m e m b e r  that 

the c o n c e p t  o f  i n d e p e n d e n c e  of the j u d i c i a r y  is n o t  l i m i t e d  

to i n d e p e n d e n c e  f r o m  m a n y  o t h e r  p r e s s u r e s  and p r e j u d i c e s .  

It h a s  m a n y  dimensions,, n a mely, f e a r l e s s n e s s  of o t h e r  p o w e r  

c entres, e c o n o m i c  or p o l i t i c a l  a nd f r e e d o m  f r o m  p r e j u d i c e s  

an d  o t h e r  i n f l u e n c e s ,  c o m i n g  f r o m  w h a t e v e r  source.

N o w  a p a r t  f r o m  the o r d i n a r i l y  r e c o g n i s e d  s o u r c e s  of 

d a n g e r  to i n d e p e n d e n c e  o f  the judiciary, th e r e  is one 

sour c e  o f  d a n g e r  w h i c h  is o f t e n  n o t  p e r c e i v e d  as s u c h  and 

it is f or that r e a s o n  m u c h  m ore d a n g e r o u s  than the o t h e r  

sou r c e s .  T his sou r c e  of d a n g e r  lies in u n j u s t  a nd i m p r o p e r  

c r i t i c i s m  o f  judg e s  f o r  the j u d g m e n t s  w h i c h  t h e y  deliver. 

Th e r e  is a p e r n i c i o u s  t e n d e n c y  on the p art o f  some to 

a t t a c k  j u d g e s  if the d e c i s i o n  does no t  go the w a y  t hey w a n t  

an d  is n o t  in a c c o r d  w i t h  the v i e w  h e l d  b y  them. Of 

c o u r s e , I m a y  s t r a i g h t a w a y  c o n c e d e  that there is n o t h i n g  

w r o n g  in c r i t i c a l l y  e v a l u a t i n g  the j u d g m e n t  g i v e n  b y  a 

judge, b e c a u s e  as o b s e r v e d  b y  Lord Atkin, j u s tice is n o t  a 

c l o i s t e r e d  v i r t u e  an d  she m u s t  be a l l o w e d  to s u f f e r  the



c r i t i c i s m  an d  r e s p e c t f u l ,  t h o u g h  ou t s p o k e n ,  c o m m e n t s  of 

o r d i n a r y  men. Bu t  i m p r o p e r  or i n t e m p e r a t e  c r i t i c i s m  of 

jud g e s  s t e m m i n g  f r o m  d i s s a t i s f a c t i o n  w i t h  the d e c i s i o n s  

g i v e n  b y  t h e m  c o n s t i t u t e s  a s e r i o u s  i n r o a d  into the i n ­

d e p e n d e n c e  o f  the j u d i c i a r y  an d  w h a t e v e r  be the f o r m  or 

shape w h i c h  s u c h  c r i t i c i s m  takes, it ha s  the i n e v i t a b l e  

e f f e c t  o f  e r o d i n g  the i n d e p e n d e n c e  o f  the judiciary.

It is in f act r e c o g n i s e d  in the p r e l i m i n a r y  r e p o r t  

p r e p a r e d  b y  the S p e c i a l  R a p p o r t e u r  a p p o i n t e d  b y  the Sub- 

C o m m i s s i o n  on P r e v e n t i o n  o f  D i s c r i m i n a t i o n  an d  P r o t e c t i o n  

of M i n o r i t i e s  t hat "a d v e r s e  p u b l i c i t y ,  e m b a r r a s s i n g  a c c u s a ­

ti o n s  in p u b l i c  an d  p o p u l i s t  p r e s s u r e s  to d e f l e c t  the 

j u d i c i a r y  f r o m  its a p p o i n t e d  role" are f a c t o r s  w h i c h  affe c t  

the i m p a r t i a l i t y  an d  i n d e p e n d e n c e  o f  judges.

E a c h  a t t a c k  on a judge f or a d e c i s i o n  g i v e n  b y  h i m  is 

an a t t a c k  on the i n d e p e n d e n c e  o f  the judiciary, b e c a u s e  it 

r e p r e s e n t s  an a t t e m p t  on the p a r t  of those w h o  i n d u l g e  in 

s u c h  c r i t i c i s m  to c o e r c e  j u d i c i a l  c o n f o r m i t y  w i t h  th e i r  ow n  

p r e c o n c e p t i o n s  a nd t h e r e b y  i n f l u e n c e  the d e c i s i o n - m a k i n g  

pr o c e s s .  It is e s s e n t i a l  in a c o u n t r y  g o v e r n e d  b y  the rule 

o f  l a w  t hat e v e r y  d e c i s i o n  m u s t  be m ade u n d e r  the r ule of 

l a w  and n o t  u n d e r  the p r e s s u r e  of one gr o u p  or another, no 

m a t t e r  h o w  s i n c e r e l y  m o t i v a t e d .  If a  judge is to be in fear 

of p e r s o n a l  c r i t i c i s m  b y  p o l i t i c a l  or p r e s s u r e  g r o u p s  or 

o t h e r  i n d i v i d u a l s  w h i l e  d e c i d i n g  a case, it w o u l d  m o s t  

c e r t a i n l y  u n d e r m i n e  the i n d e p e n d e n c e  of the judiciary.

It is a l s o  n e c e s s a r y  to p o i n t  out t hat the l a w  w h i c h  

is b e i n g  a d m i n i s t e r i n g  t o d a y  in m o s t  p a r t s  of the w o r l d  and 

p a r t i c u l a r l y  in d e v e l o p i n g  c o u n t r i e s  s uch as I n d i a  is no 

l o n g e r  the l a w  of the o l d  order. It is n o t  the t r a d i t i o n a l  

lawyers' l a w  a nd it is n o t  the la w  w h i c h  m e r e l y  p r o v i d e s  a 

f r a m e w o r k  f o r  p r i v a t e  o r d e r i n g .  It is the n e w  law, the law



of s o c i a l  or p u b l i c  we l f a r e ,  the la w  of the 20th c e n t u r y  

w e l f a r e  state w h o s e  f u n c t i o n  is that of c o m p r e h e n s i v e  

s o c i a l  e n g i n e e r i n g ,  that is, m a x i m i s a t i o n  o f  total h u m a n  

w e l f a r e  b y  the m a x i m u m  s a t i s f a c t i o n  of the l a r g e s t  n u m b e r s  

of w a n t s  w i t h  m i n i m u m  f r i c t i o n  and least waste. Its g u i d i n g  

p r i n c i p l e  is n o  l o n g e r  m a i n t e n a n c e  of p e a c e  a n d  o r d e r  bu t  

justice, n o t  for m a l  b u t  s u b s t a n t i v e ,  and that too fo r  all 

s e g m e n t s  o f  society.

The g r o w i n g  use o f  l a w  as a devi c e  o f  o r g a n i s e d  soci a l  

a c t i o n  d i r e c t e d  t o w a r d s  a c h i e v i n g  s o c i o - e c o n o m i c  c h a n g e  is 

one of the m a i n  c h a r a c t e r i s t i c s  of m o d e r n  s o c i e t y  an d  that 

is w h y  the m o d e r n  age ha s  b e e n  d e s c r i b e d  b y  Prof. R o s c o e  

P o u n d  as "the age o f  s o c i a l i s a t i o n  of law". It is r e ­

c o g n i s e d  t hat no t  o n l y  o r d e r  b u t  j u s tice is a l s o  an e q u a l l y  

i m p o r t a n t  en d  o f  law, b o t h  o r d e r  a nd justice are in fact 

c o m p l e m e n t a r y .  One c a n n o t  e x i s t  w i t h o u t  the other, and 

hence, in m o d e r n  s ociety, l a w  is i n c r e a s i n g l y  p r e o c c u p i e d  

w i t h  the p r o b l e m s  o f  d i s t r i b u t i v e  justice. It ha s  b e c o m e  a 

f l e x i b l e  i n s t r u m e n t  in the h a n d s  of the s o c i e t y  fo r  b r i n g ­

ing a b o u t  s o c i o - e c o n o m i c  c h a n g e  an d  r e m o v i n g  the e x i s t i n g  

i m b a l a n c e  in the s o c i o - e c o n o m i c  st r u c t u r e .  T h i s  is the law 

w h i c h  is b e i n g  a d m i n i s t e r e d  b y  the c o u r t s  an d  the e f f i c a c y

of t his l a w  in a c h i e v i n g  the end of d i s t r i b u t i v e  j u s tice

a n d  s o c i o - e c o n o m i c  c h a n g e  d e p e n d s  to a large e x t e n t  o n  the 

j u d i c i a r y  w h i c h  i n t e r p r e t s  a n d  a d m i n i s t e r s  it.

It is no d o u b t  true that the j u d i c i a r y  h a s  to

i n t e r p r e t  the l a w  a c c o r d i n g  to the w o r d s  u s e d  b y  the 

l e g i s l a t u r e .  But, as p o i n t e d  out b y  J u s t i c e  H o l mes: "A

w o r d  is n o t  a c r ystal, t r a n s p a r e n t  an d  u n c h a n g e d ;  it is the 

s k e i n  of a l i v i n g  thou g h t " .  It is f o r  the j u d i c i a r y  to give 

m e a n i n g  to w h a t  the l e g i s l a t u r e  ha s  said an d  it is this 

p r o c e s s  o f  i n t e r p r e t a t i o n  w h i c h  c o n s t i t u t e s  th e  m o s t

c r e a t i v e  a n d  t h r i l l i n g  f u n c t i o n  of the judiciary.



P l a t o  p o s e d  the p r o b l e m  two t h o u s a n d  y e a r s  ago: Is It 

m o r e  a d v a n t a g e o u s  to be s u b j e c t  to the b e s t  m e n  or the b e s t  

l aws ? He a n s w e r e d  it b y  s a y i n g  that laws are b y  d e f i n i ­

t ion g e n e r a l  r u l e s  a n d  g e n e r a l i t y  f a l t e r s  b e f o r e  the c o m ­

p l e x i t i e s  o f  life. Laws' g e n e r a l i t y  an d  r i g i d i t y  are at 

b e s t  a m a k e s h i f t  f ar i n f e r i o r  to the d i s c r e t i o n  o f  the 

p h i l o s o p h e r  k i n g  w h o s e  p u r e  w i s d o m  w o u l d  r e n d e r  real

justice, b y  g i v i n g  e a c h  m a n  h i s  due. A r i s t o t l e  was,

h ow e v e r ,  in f a v o u r  o f  the r ule of law. He said: "he who

b i d s  the l a w  rule b i d s  G o d  a n d  r e a s o n  rule: bu t  he w h o  b ids

m a n  r ule adds a n  e l e m e n t  of the beast, for desi r e  is a w i l d  

b e a s t  an d  p a s s i o n  p e r v e r t s  the m i n d s  of rul e r s  e v e n  t h o u g h  

t h e y  be the b e s t  o f  m e n " .

Yet A r i s t o t l e  k n e w  w i t h  P l a t o  that l a w  c a n n o t  a n t i ­

c i p a t e  the e n d l e s s  c o m b i n a t i o n s  an d  p e r m u t a t i o n s  of c i r c u m ­

s t a n c e  a n d  s i t u a t i o n .  There is b o u n d  to be a  gap b e t w e e n  

the g e n e r a l i t i t e s  o f  la w  an d  the s p e i c f i c s  o f  life. This 

gap in o u r  s y s t e m  o f  a d m i n i s t r a t i o n  o f  j u s tice is f i l l e d  by 

the j u d i c i a r y  an d  in e n t r u s t i n g  this t a s k  to the judiciary, 

we h a v e  s y n t h e i z e d  the w i s d o m  of P l a t o  an d  the w i s d o m  of 

A r i s t o t l e .  It is h ere t hat the judge takes p a r t  in the 

p r o c e s s  of l a w  m a k i n g  - w h a t  J u s t i c e  H o l m e s  c a l l e d  " i n t e r ­

s t i t i a l  l e g i s l a t i o n " .  L a w  m a k i n g  is an i n h e r e n t  a n d  i n ­

e v i t a b l e  p a r t  o f  the j u d i c i a l  pr o c e s s .  E v e n  w h e r e  a judge 

is c o n c e r n e d  w i t h  i n t e r p r e t a t i o n  o f  a s t a t u t e , th e r e  is 

a m p l e  s c o p e  f or h i m  to d e v e l o p  a n d  m o u l d  the law.

The p r o c e s s  o f  j u d g i n g  is a p h a s e  o f  a n e v e r  e n d i n g  

m o v e m e n t  an d  s o m e t h i n g  m o r e  is e x p e c t e d  o f  a judge t h a n  

i m i t a t i v e  r e p r o d u c t i o n ,  the l i f e l e s s  r e p e t i t i o n  o f  a m e c h a n ­

ical ro u t i n e .  It is fo r  t h i s  r e a s o n  that w h e n  a la w  c o m e s  

b e f o r e  a judge, he h a s  to inve s t  it w i t h  m e a n i n g  and 

c o n t e n t  a n d  in t his p r o c e s s  of i n t e r p r e t a t i o n ,  the judge 

c o n s t a n t l y  r e m i n d s  h i m s e l f  t h a t  h i s  i n t e r p r e a t i o n  m u s t  

c a r r y  o ut the g r e a t  p u r p o s e  an d  e n d  of law, n a m e l y  d i s ­

t r i b u t i v e  justice, w h i c h  is a c o n s t i t u t i o n a l ,  f u n d a m e n t a l



a n d  an e c o n o m i c  i m p e r a t i v e  in m o s t  of the c o u n t r i e s  and 

p a r t i c u l a r l y  in c o u n t r i e s  of the t h i r d  world, b e c a u s e  o t h e r ­

w i s e  p e o p l e  will lose r e s p e c t  f or the law. It is e l e m e n ­

t a r y  t h a t  l a w  d e r i v e s  its l e g i t i m a c y  f r o m  j u s t i c e  and in 

the last analysis, its s a n c t i o n  f r o m  the c o m m u n i t y .  The 

p e o p l e  m a k e  l a w  v a l i d  a nd o b e y  it if it is just an d  the end 

p r o d u c t  of the l a w  m u s t  t h e r e f o r e  b e  d i s t r i b u t i v e  justice 

w h i c h  r e a c h e s  ou t  to e v e r y o n e  in the c o m m unity.

T here is a lso a s i g n i f i c a n t  c h a n g e  t a k i n g  p l a c e  in the 

n a t u r e  o f  the l i t i g a t i o n  c o m i n g  b e f o r e  the courts. It is 

n o  l o n g e r  the c a u s e s  o f  the r i c h  an d  the w e l l  to do w h i c h  

alone come to the courts. W i t h  the u s h e r i n g  in o f  the 

legal a i d  p r o g r a m m e  in a l m o s t  all p a r t s  of the world, the 

p r o b l e m s  o f  the p o o r  are n o w  b e i n g  b r o u g h t  b e f o r e  the 

courts. The d o o r s  o f  the c o u r t s  have b e e n  t h r o w n  w i d e  o p e n  

fo r  the p o o r  an d  d e p r i v e d  s e c t i o n s  o f  the c o m m u n i t y  and 

a c c e s s  to j u stice w h i c h  is a b a s i c  h u m a n  r i g h t  h a s  b e e n  

m a d e  a v a i l a b l e  to t h e m  t h r o u g h  v a r i o u s  s t r a t e g i e s  o f  the 

legal a i d  p r o g r a m m e .  The p r o b l e m s  of the h a v e - n o t s  a n d  the 

h a n d i c a p p e d ,  of the l o w l y  an d  the lost, are n o w  c o m i n g  

b e f o r e  the c o u r t s  in i n c r e a s i n g  n u m b e r s  an d  the c o u r t s  are 

c a l l e d  u p o n  to r e s o l v e  these p roblems.

The t h e a t r e  of the l aw is c h a n g i n g  an d  the jud i c i a l  

p r o c e s s  is a c q u i r i n g  a n e w  di m e n s i o n .  P u b l i c  i n t e r e s t  

l i t i g a t i o n  is a s s u m i n g  gr e a t  i m p o r t a n c e  and it is h e l p i n g  

to b r i n g  the p r o b l e m s  o f  the w e a k e r  s e c t i o n s  o f  h u m a n i t y  

b e f o r e  the c o u r t s  so t h a t  b a s i c  h u m a n  r i g h t s  m a y  be e n s u r e d  

to t h e m  and t h e y  m a y  r e a l i s e  t h e i r  social an d  e c o n o m i c  

e n t i t l e m e n t s .

It is b e i n g  i n c r e a s i n g l y  r e a l i s e d  that the p r o b l e m s  of 

the p o o r  are q u a l i t a t i v e l y  d i f f e r e n t  f r o m  the p r o b l e m s  

w h i c h  h a v e  b e e n  h a n d l e d  b y  the l a w y e r s  a n d  jud g e s  so far. 

The t r a d i t i o n a l  m e t h o d s  a nd tools e m p l o y e d  b y  the c o u r t s  

u n d e r  an a d v e r s a r y  s y s t e m  of a d m i n i s t r a t i o n  o f  j u s t i c e  are



f o u n d  to be w h o l l y  i n a p p r o p r i a t e  to tackle these prob l e m s .  

The c o u r t s  are b e i n g  c a l l e d  u p o n  to forge n e w  m ethods, 

f a s h i o n  n e w  tools a n d  e v o l v e  n e w  s t r a t e g i e s  fo r  the p u r p o s e  

of f i n d i n g  a s o l u t i o n  to these n e w  k i n d s  o f  p r o b l e m s  w h i c h  

are c o m i n g  f r o m  them.

T a k i n g  i nto a c c o u n t  the p e c u l i a r  s o c i o - e c o n o m i c  c o n d i ­

ti o n s  p r e v a i l i n g  in the country, the S u p r e m e  Co u r t  o f  I n d i a  

h as e n l a r g e d  the d o c t r i n e  o f  s t a n d i n g  an d  r u l e d  that w h e r e  

a legal i n j u r y  is c a u s e d  to a p e r s o n  or c l a s s  o f  p e r s o n s  

w h o  b y  r e a s o n  o f  t h e i r  pov e r t y ,  d i s a b i l i t y  or o t h e r  s o c i a l ­

ly or e c o n o m i c a l l y  d i s a d v a n t a g e d  p o s i t i o n  c a n n o t  a p p r o a c h  

the c o u r t s  f o r  j u d i c i a l  redress, a n y  m e m b e r  o f  the p u b l i c  

a c t i n g  b o n a f i d e  c a n  b r i n g  a p e t i t i o n  b e f o r e  the c o u r t s  

s e e k i n g  j u d i c i a l  r e d r e s s  fo r  them. The c h a i n s  f o r g e d  by 

the t r a d i t i o n a l  d o c t r i n e  of s t a n d i n g  h ave b e e n  b r o k e n  and 

a c c e s s  to j u s t i c e  ha s  b e e n  m a d e  e a s i l y  a v a i l a b l e  f or the 

p u r p o s e  o f  m a k i n g  b a s i c  h u m a n  r i g h t s  m e a n i n g f u l  fo r  the 

l a r g e  m a s s e s  o f  p e ople.

Since it w o u l d  n o t  be p o s s i b l e  for the p e t i t i o n e r  wh o  

b r i n g s  an a c t i o n  fo r  the b e n e f i t  o f  the d e p r i v e d  s e c t i o n s  

of the c o m m u n i t y  to p r o d u c e  r e l e v a n t  m a t e r i a l  b e f o r e  the 

co u r t  n o r  w o u l d  the p o o r  and w e a k e r  s e c t i o n s  for wh o s e  

b e n e f i t  the p e t i t i o n  is b r o u g h t  be able to p l a c e  b e f o r e  the 

c o u r t  r e l e v a n t  m a t e r i a l  n e e d e d  to e s t a b l i s h  t h e i r  rights, 

the S u p r e m e  C o u r t  o f  I n d i a  ha s  e v o l v e d  the s t r a t e g y  of 

a p p o i n t i n g  c o m m i s s i o n s  fo r  the p u r p o s e  o f  g a t h e r i n g  the 

n e c e s s a r y  f a c t s  an d  d a t a  w h i c h  w o u l d  e n a b l e  it to e n f o r c e  

the r i g h t s  o f  the p o o r  an d  the d o w n - t r o d d e n . Bu t  e v e n  these 

s t r a t e g i e s  m a y  n ot be e n o u g h  a n d  it m a y  be n e c e s s a r y  to 

i n n o v a t e  n e w  s t r a t e g i e s  fo r  the p u r p o s e  o f  r e a c h i n g  s o c i o ­

e c o n o m i c  j u s t i c e  to the v u l n e r a b l e  s e c t i o n s  o f  the c o m m u ­

n i t y  and e n s u r i n g  t h e m  th e i r  social and e c o n o m i c  e n t i t l e ­

ments.



N o w  o b v i o u s l y  the j u d i c i a r y  c a n n o t  s u c c e e d  in this 

t a s k  of a d m i n i s t e r i n g  an d  i n t e r p r e t i n g  l aw in a m a n n e r  

w h i c h  w o u l d  p r o d u c e  s o c i o - e c o n o m i c  justice a nd s a t i s f y  the 

h o p e s  a n d  a s p i r a t i o n s  o f  the large m a s s e s  o f  p e o p l e  who are 

p r i c e d  out o f  justice, u n l e s s  it ha s  the a s s i s t a n c e  of a 

l e g a l  p r o f e s s i o n  w h i c h  is c o m m i t t e d  to the d y n a m i c  c o n c e p t  

of the rule o f  law, is c o n s c i o u s  of its social r e s p o n s i b i l i ­

ties a n d  is k e e n l y  aware of the n e e d  to m o u l d  the law 

c r e a t i v e l y  an d  i m a g i n a t i v e l y  in the s e r v i c e  o f  the w e a k e r  

s e c t i o n s  of h u m a n i t y .  The l a w y e r s  h a v e  to shake o f f  t h e i r  

o l d  t r a d i t i o n a l  a p p r o a c h  wh e r e  t hey l o o k e d  u p o n  t h e m s e l v e s  

m e r e l y  as p r o f e s s i o n a l  m e n  p a i d  to argue fo r  th e i r  c l i e n t s  

a n d  m u s t  a c q u i r e  a n e w  ethos, a n e w  sense o f  v a l u e s  an d  a 

n e w  soc i a l  a w a r e n e s s .  The l a w y e r s  h a v e  so fa r  o f f e r e d  

t h e i r  s e r v i c e s  in d e v e l o p i n g  an d  b u i l d i n g  i n s t i t u t i o n s  

w h i c h  a d v a n c e  the e c o n o m i c  i n t e r e s t s  of p a r t i c u l a r  g r o u p s  

o r  o r g a n i s a t i o n s ,  n o w  l a w y e r s  m u s t  o f f e r  t h e i r  s e r v i c e s  fo r  

the b e n e f i t  o f  the poor. L a w y e r s  h ave to m o b i l i s e  soc i a l  

a n d  e c o n o m i c  p o w e r  fo r  the d e p r i v e d  s e c t i o n s  o f  the c o m m u n i ­

ty t h r o u g h  legal i n s t i t u t i o n s  an d  the j u d i c i a l  pr o c e s s .  

T h e y  h a v e  to i n n o v a t e  n e w  s t r a t e g i e s  fo r  the p u r p o s e  of 

b r i n g i n g  the p r o b l e m s  of the p o o r  b e f o r e  the c o u r t s  an d  

f i n d i n g  s o l u t i o n s  to them.

The d e v e l o p m e n t  o f  the legal p r o f e s s i o n  in m o s t  c o u n ­

t r i e s  t o o k  pl a c e  e s s e n t i a l l y  in the m a t r i x  of an i n d i v i d u a l ­

i s t i c  s o c i e t y  in w h i c h  the lawyers' c l i e n t s  w ere the l a n d ­

lord, the trader, the b u s i n e s s m a n ,  the e m p l o y e r  a n d  the 

c o m p a n y  p r o m o t e r  a n d  the q u e s t i o n  t h e r e f o r e  arises, w h e t h e r  

a p r o f e s s i o n  w h o s e  i d e o l o g y  an d  o r g a n i s a t i o n  c r y s t a l l i s e d  

d u r i n g  a n  e r a  o f  o u t s t a n d i n g l y  s u c c e s s f u l  s e r v i c e  to the 

n e e d s  of an i n d i v i d u a l i s t i c  s o c i e t y  c a n  a d a p t  i t s e l f  w i t h  

eq u a l  s u c c e s s  to the n e e d s  of a soci a l  w e l f a r e  s t a t e ?  Can 

it h e l p  in the a c h i e v e m e n t  of the total w e l f a r e  of the 

m a s s e s  w h i c h  m a y  on o c c a s i o n  c o n f l i c t  w i t h  e x c l u s i v e  c o m m i t ­

m e n t  to the i n t e r e s t  of its c l i e n t s ?  W i l l  it f ind



e n c o u r a g e m e n t  an d  e n e r g y  to do so o n  its o w n  s t r e n g t h  and

r e s o u r c e s  or m u s t  it s u f f e r  i m p a t i e n t  s u r g e r y  at the h a n d s

of those w h o  k n o w  m o r e  a b o u t  the p a i n  t han the cure.

These are the q u e s t i o n s  w h i c h  c o n f r o n t  the c o n ­

t e m p o r a r y  b r a n c h  of the le g a l  p r o f e s s i o n  v i s - a - v i s  the 

j u d i c i a l  pr o c e s s .  P e r s o n a l l y  I h a v e  no d o u b t  that this 

c h a l l e n g e  c a n  an d  w ill b e  met. It w o u l d  be too m u c h  to say 

that the w i n d  of c h a n g e  is r o a r i n g  d o w n  the a n c i e n t  

c o r r i d o r s  b u t  there is n o  d o u b t  that there is a d i s t i n c t  

c u r r e n t  of f r e s h  air. Th e r e  are d i s c e r n i n g  l a w y e r s  all 

o v e r  the free w o r l d  w h o  are alive to the n e e d  to adapt 

t h e m s e l v e s  to the n e e d s  of the c h a n g i n g  society. There is 

g r o w i n g  in the legal p r o f e s s i o n  an i n t e l l i g e n t  r e a l i s a t i o n  

a n d  real c o n v i c t i o n  t hat we c a n n o t  p r o d u c e  a 20th c e n t u r y  

s e r v i c e  f r o m  an u n a l t e r r e d  1 9 t h  c e n t u r y  mould.

The c l i m a t e  o f  p r o f e s s i o n a l  o p i n i o n  is c h a n g i n g  and

the l a w y e r s  h a v e  b e g u n  to r e a l i s e  t hat in the c o n t e x t  of a

m o d e r n  s o c i e t y  w h e r e  p o v e r t y  is r e g a r d e d  as a n  a n a c h r o n i s m  

an d  a d e t e r m i n e d  an d  c o n c e r t e d  e f f o r t  is b e i n g  m a d e  to 

e n s u r e  t hat the ideal of p r o s p e r i t y  fo r  all no l o n g e r  

r e m a i n s  a d r e a m  or a n  i l l u s i o n  bu t  b e c o m e s  a l i v i n g  

reality, the l a w y e r s  h a v e  to face a n e w  challe n g e ,  p r o j e c t  

a n e w  p r o f i l e  in c o u r a g e  a n d  comp e t e n c e ,  m a s t e r  a n e w  

k n o w - h o w  in p u b l i c  g o o d  an d  impart a n e w  d i r e c t i o n  and 

d i m e n s i o n  to justice. T h e y  h ave to b r e a k  d o w n  the ol d  

legal o r d e r  w h i c h  has h e l d  us pr i s o n e r s ,  w e a v e  n e w  legal 

n o r m s  a nd soci a l  v a l u e s  an d  b u i l d  a n e w  j u r i s p r u d e n c e .  

T his is the r e s p o n s e  w h i c h  an a c t i v i s t  j u d i c i a r y  e x p e c t s  

f r o m  the legal p r o f e s s i o n .  If s uch r e s p o n s e  is no t  

f o r t h c o m i n g ,  the j u d i c i a l  p r o c e s s  w ill b e c o m e  s t e r i l e  and 

fail to a c h i e v e  its true p u r p o s e  o f  d i s p e n s i n g  j u s t i c e  to 

e ver y o n e ,  i r r e s p e c t i v e  of hi s  power, p o s i t i o n  or wealth.



I w i l l  cl o s e  w i t h  the f a m o u s  w o r d s  o f  B e n j a m i n

Cardozo, the gr e a t  A m e r i c a n  judge, w h o  said: "The inn that

s h e l t e r s  fo r  the n i g h t  is n o t  the j o u r n e y ' s  end. The law

like the t r a v e l l e r  m u s t  be r e a d y  for tomorrow".
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U s t i n i a  D o l g o p o l ,  Secretary,

Cent r e  for the I n d e p e n d e n c e  o f  J u d g e s  a n d  L a w y e r s

The S e c r e t a r y  of the C e n t r e  fo r  the I n d e p e n d e n c e  of 

J u d g e s  an d  L a w y e r s  wa s  i n v i t e d  b y  the U n i o n  o f  A r a b  L a w y e r s  

a n d  s e veral m e m b e r s  of the E g y p t i a n  Ba r  A s s o c i a t i o n  to 

u n d e r t a k e  a m i s s i o n  to Egypt. The p u r p o s e  o f  the m i s s i o n  

wa s  to i n v e s t i g a t e  the fa c t s  s u r r o u n d i n g  a n d  f o l l o w i n g  the 

d i s s o l u t i o n  o f  the e l e c t e d  B a r  C o u n c i l  in J u l y  1981, an d  if 

p o s s i b l e ,  to m a k e  a t t e m p t s  to r e s o l v e  the r e s u l t i n g  s i t u ­

ation. Fo r  t h i s  p u r p o s e ,  the o b s e r v e r  n e e d e d  to o b t a i n  

i n f o r m a t i o n  ab o u t  the t ext of a n e w  law, p r e s e n t l y  b e i n g  

d r a f t e d  b y  the P e o p l e ' s  A s s e m b l y ,  w h i c h  is i n t e n d e d  to 

g o v e r n  the f u t u r e  o r g a n i s a t i o n  an d  o p e r a t i o n  of the Ba r  

A s s o c i a t i o n .

B e f o r e  d e p a r t i n g ,  the o b s e r v e r  m a d e  it c l e a r  t hat she 

w i s h e d  to s p e a k  w i t h  all p a r t i e s  i n v o l v e d  in the dispute.

Three m e e t i n g s  w e r e  h e l d  w i t h  r e p r e s e n t a t i v e s  f r o m  the 

P e o p l e ' s  A s s e m b l y .  In addit i o n ,  m e e t i n g s  w e r e  h e l d  w i t h

H.E., Dr. B o u t r o s  B o u t r o s - G h a l i ,  the M i n i s t e r  of State fo r  

F o r e i g n  A f f a i r s  a nd H.E., A h m a d  M a n d o u h  Atia, the M i n i s t e r  

of Justice. S e v e r a l  m e e t i n g s  w e r e  h e l d  w i t h  the l e a d e r s  of 

the d i s s o l v e d  Ba r  C o u n c i l  as w ell as o t h e r  i n t e r e s t e d  

lawyers. The o b s e r v e r  a lso spoke w i t h  f o r e i g n  j o u r n a l i s t s  

an d  o t h e r  p e r s o n s  w o r k i n g  in E g y p t  wh o  w e r e  a w a r e  o f  the 

c o n t r o v e r s y .

The o b s e r v e r  w o u l d  like to e x p r e s s  h e r  g r a t i t u d e  and 

a p p r e c i a t i o n  to all those w i t h  w h o m  she met. All w e r e  e x ­

t r e m e l y  h e l p f u l  a n d  e x t e n d e d  e v e r y  p o s s i b l e  cour t e s y .



H i s t o r y  o f  the C o n f l i c t

In 1981 the P e o p l e ' s  A s s e m b l y  i s s u e d  L a w  No. 125 w h i c h  

d i s s o l v e d  the e x i s t i n g  B a r  C o u n c i l  (Council) a n d  c a l l e d  for 

the a p p o i n t m e n t  of a n e w  C o u n c i l  b y  the M i n i s t e r  of 

Justice. L a w  125 a l s o  s u s p e n d e d  the p r o v i s i o n s  g o v e r n i n g  

the m e e t i n g  o f  the G e n e r a l  A s s e m b l y  of the B a r  A s s o c i a t i o n  

a nd the p r o v i s i o n s  g o v e r n i n g  el e c t i o n s .  The a p p o i n t e d  c o u n ­

cil w a s  to d r a f t  n e w  l e g i s l a t i o n  c o n t r o l l i n g  the f u n c t i o n ­

in g  of the B ar A s s o c i a t i o n .

A l t h o u g h  t h e r e  w e r e  s e v eral p o i n t s  of c o n t e n t i o n  b e t ­

w e e n  the Ba r  C o u n c i l  a nd the g o v e r n m e n t  a n d  p a r l i a m e n t ,  the 

p r i m a r y  f a c t o r  l e a d i n g  to the g o v e r n m e n t ' s  d e c i s i o n  to 

d i s s o l v e  the C o u n c i l  a p p e a r s  to h a v e  b e e n  the o u t s p o k e n  

c r i t i c i s m  b y  m e m b e r s  of the C o u n c i l  of the C amp D a v i d  A g r e e ­

ment, b o t h  w i t h i n  E g y p t  an d  abroad. S ome o f  the l e a d e r s  o f  

the B a r  C o u n c i l  b e l i e v e d  the A g r e e m e n t  to b e  u n c o n s t i t u ­

tion a l  a n d  a g a i n s t  the i n t e r e s t s  of the c ountry. In a d d i ­

t i o n  to t h e i r  v o c a l  cr i t i c i s m ,  s e v e r a l  l e a d e r s  o f  the Bar 

Co u n c i l  p a r t i c i p a t e d  in d e m o n s t r a t i o n s  o r g a n i s e d  b y  those 

o p p o s e d  to it.

P r e s i d e n t  S a d a t  a n g e r e d  b y  the c o n d u c t  o f  the l a w y e r s  

r e q u e s t e d  the p a r l i a m e n t  to c o m m e n c e  an i n v e s t i g a t i o n ,  t hen 

s u b s e q u e n t l y  r e q u e s t e d  it to d i s s o l v e  the C o uncil. M a n y  of 

h i s  a d v i s o r s  a n d  s e v e r a l  m e m b e r s  o f  p a r l i a m e n t  a d v i s e d  

a g a i n s t  t his c o u r s e  o f  action, s t a t i n g  that it w o u l d  create 

a b a d  p r e c e d e n t  a n d  m i g h t  be u n c o n s t i t u t i o n a l .  D e s p i t e  

t hese w a r n i n g s  P r e s i d e n t  Sadat p r e s s e d  the p a r l i a m e n t  and 

it e n a c t e d  L a w  125.

A  n e w  C o u n c i l  w a s  a p p o i n t e d  b y  the M i n i s t e r  o f  J u s t i c e  

a nd it u n d e r t o o k  the t a s k  of d r a f t i n g  the n e w  l e g i s l a t i o n .  

Dr. G a m a l  el O t e i f i  w a s  a s k e d  to h e a d  this Co u n c i l .  W h e n  

the t ext o f  a n e w  la w  w a s  c o m p leted, the a p p o i n t e d  C o u n c i l  

r e s i g n e d  a nd a n o t h e r  C o u ncil w a s  a p p o i n t e d  to take its



place. That C o u n c i l  c o n t i n u e s  to sit, a l t h o u g h  it is no t  

active.

The text s u b m i t t e d  b y  Dr. Otei f i  wa s  s u b s e q u e n t l y  w i t h ­

d r a w n  b y  the l e a d e r s  of the P e o p l e ' s  A s s e m b l y ,  an d  the 

l e g i s l a t i v e  c o m m i t t e e  u n d e r t o o k  the d r a f t i n g  of a b r a n d  n e w  

text. N o  e x p l a n a t i o n  w a s  o f f e r e d  as to w h y  this occurred. 

The l e g i s l a t i v e  c o m m i t t e e  ha s  b e e n  w o r k i n g  on the text of 

the n e w  l a w  fo r  s e v e r a l  m o n t h s  a nd a p p a r e n t l y  m a n y  r e v i ­

s i o n s  h ave o c c u r r e d .  The text o f  the n e w  l a w  w a s  to b e  put 

b e f o r e  the P e o p l e ' s  A s s e m b l y  on 12 M a r c h  1983. This is the 

f i r s t  time the full a s s e m b l y  w ill h ave a n  o p p o r t u n i t y  to 

r e v i e w  the law.

R e p r e s e n t a t i v e s  of the P e o p l e ' s  A s s e m b l y  s t a t e d  that 

t here h a d  b e e n  w i d e s p r e a d  p a r t i c i p a t i o n  f r o m  i n d i v i d u a l  

l a w y e r s  an d  f r o m  local c h a p t e r s  of the Ba r  A s s o c i a t i o n  in 

t h e  d r a f t i n g  of the n e w  law. H owever, w h e n  p r e s s e d  as to 

the n u m b e r  o f  h e a r i n g s  h e l d  o n  the b ill a nd the n u m b e r  of 

c o m m u n i c a t i o n s  r e c e i v e d ,  t h e y  a d m i t t e d  that o n l y  two h e a r ­

ings w ere held, the s e c o n d  o f  w h i c h  lasted h a l f  an hour. 

D u r i n g  the fi r s t  h e a r i n g ,  14 p e o p l e  spoke. T h i r t e e n  o f  the 

14 w e r e  o p p o s e d  to the P e o p l e ' s  A s s e m b l y  d r a f t i n g  the law 

and e a c h  d e m a n d e d  the r e t u r n  o f  the d i s s o l v e d  Council.

One of the 13 wa s  A h m e d  A s s a n  Heikal, the p r e s e n t  Ba- 

t o n n i e r  (Chairman) of the a p p o i n t e d  Ba r  C ouncil. He s u b m i t ­

ted his o w n  dr a f t  f o r  c o n s i d e r a t i o n ,  bu t  it was i g n o r e d  by 

the c o m m i t t e e .

At the s e c o n d  h e aring, o n l y  one p e r s o n  spoke. A  d i s ­

p u t e  arose b e t w e e n  h i m  a n d  the c o m m i t t e e  an d  the m e e t i n g  

w a s  ad j o u r n e d .  The l a w y e r s  c l a i m  that the d i s p u t e  w a s  

s t a g e d  so t h a t  the m e e t i n g  c o u l d  be c a n c elled. The r e p r e ­

s e n t a t i v e s  f r o m  P a r l i a m e n t  d e n y  this a l l e gation.



The m e m b e r s  of the l e g i s l a t i v e  c o m m i t t e e  st a t e  that 

the c o m m i t t e e  ha s  c o n s i d e r e d  all the c o m m u n i c a t i o n s  

r e c e i v e d  f r o m  la w y e r s .  H owever, o n l y  25 l e t t e r s  w ere

r e c e i v e d ,  m o s t  o f  w h i c h  w e r e  o p p o s e d  to p a r l i a m e n t  d r a f t i n g  

a n e w  law.

S o o n  a f t e r  the e n a c t m e n t  of L a w  125 the l e a d e r s  o f  the 

d i s s o l v e d  Ba r  C o u n c i l  c o m m e n c e d  a l a w s u i t  c h a l l e n g i n g  its 

c o n s t i t u t i o n a l i t y .  It is a l l e g e d  that L a w  125 v i o l a t e s

s e c t i o n  66 of the E g y p t i a n  c o n s t i t u t i o n  w h i c h  p r o h i b i t s  

laws in the n a t u r e  o f  p e n a l t i e s .  P l a i n t i f f s  s e e k  a d e c l a ­

r a t i o n  t hat L a w  125 is u n c o n s t i t u t i o n a l  an d  a lso s e e k  m o n e ­

t a r y  d a m a g e s  fo r  the v i o l a t i o n  of t h e i r  c o n s t i t u t i o n a l  

rights. The l a w s u i t  wa s  c o m m e n c e d  in the a d m i n i s t r a t i v e  

court, a n d  a f t e r  s e v e r a l  h e a r i n g s  t hat c o u r t  d e c i d e d  that 

there w a s  a s u f f i c i e n t l y  s e r i o u s  c o n s t i t u t i o n a l  q u e s t i o n  to 

r e f e r  the c ase to the c o n s t i t u t i o n a l  court. W h e n  the case 

w a s  t r a n s f e r r e d  to the C o n s t i t u t i o n a l  Court, the C o m m l s s i o n -  

n a i r e  d ' E t a t  s u b m i t t e d  a b r i e f  s t a t i n g  that it w a s  the

o p i n i o n  o f  the C o n s e i l  d ' E t a t  that L a w  125 wa s  u n c o n s t i ­

t utio n a l .  A  h e a r i n g  w a s  h e l d  b e f o r e  the C o n s t i t u t i o n a l  

C o u r t  o n  M a r c h  5 d u r i n g  w h i c h  the g o v e r n m e n t  l a w y e r s  c h a l ­

l e n g e d  the s t a n d i n g  of some of the p l a i n t i f f s  a nd also r e ­

q u e s t e d  a n  a d j o u r n m e n t  in o r d e r  to s u b m i t  a r e s p o n s e  to the 

b r i e f  f i l e d  b y  the C o m m i s s i o n n a i r e  d'Etat. The c a s e  was

a d j o u r n e d  u n t i l  2 April.

The l a w y e r s  r e p r e s e n t i n g  the p l a i n t i f f s  s t r e n o u s l y  

o p p o s e d  b o t h  the c h a l l e n g e  to the p l a i n t i f f s '  s t a n d i n g  and 

the r e q u e s t  f or a n  a d j o u r n m e n t .  The l a w y e r s  b e l i e v e  that

the g o v e r n m e n t  is t r y i n g  to d e l a y  the l a w s u i t  to e n a b l e  the 

a s s e m b l y  to e n a c t  the n e w  law b e f o r e  the c o u r t  r e n d e r s  its 

d e c i s i o n .  If the c o u r t  w ere to d e c i d e  that L a w  125 is 

u n c o n s t i t u t i o n a l  t h e n  the g o v e r n m e n t  w o u l d  h a v e  to a l l o w  

the o l d  Ba r  C o u n c i l  to r e t u r n  to power. A  d e c l a r a t i o n  that

L a w  125 wa s  u n c o n s t i t u t i o n a l  w o u l d  n o t  n e c e s s a r i l y  p r e v e n t

the P e o p l e ' s  A s s e m b l y  f r o m  p a s s i n g  l e g i s l a t i o n  c o n c e r n i n g



the Ba r  A s s o c i a t i o n ,  since it ha s  the p o w e r  to do so u n d e r  

the E g y p t i a n  c o n s t i t u t i o n .  How e v e r ,  it is n o t  c l e a r  that 

the p a r l i a m e n t  w o u l d  p r e s s  a h e a d  w i t h  the l a w  if the court

i s s u e d  s u c h  a ruling, since t h a t  cou r s e  of a c t i o n  w o u l d  put

it in d i r e c t  c o n f l i c t  w i t h  the l e a d e r s  o f  the Bar, who

i n s i s t  t hat a n y  l a w  g o v e r n i n g  l a w y e r s  s h o u l d  tie d r a f t e d  and

a p p r o v e d  in the fi r s t  i n s t a n c e  b y  lawyers.

Some q u e s t i o n  h a s  a r i s e n  as to w h e t h e r  or n o t  the l a w ­

suit w i l l  c o n t i n u e  if the n e w  l a w  is a d o p t e d  b y  the 

P e o p l e ' s  A s s e m b l y  since one of the c l a u s e s  in the n e w  law 

r e p e a l s  L a w  125. A  f o r m e r  c h i e f  j u s tice o f  the h i g h  , court 

e x p r e s s e d  the o p i n i o n  that u n d e r  E g y p t i a n  j u r i s p r u d e n c e  the 

case m u s t  c o n t i n u e  since the p l a i n t i f f s  h a v e  r e q u e s t e d  

m o n e t a r y  damages.

B e f o r e  m o v i n g  on to a d e s c r i p t i o n  o f  the p r e s e n t  state 

of the c o n t r o v e r s y ,  i t  m u s t  be s a i d  that the E g y p t i a n  Bar

ha s  a h i s t o r y  of d e f e n d i n g  a nd p r o t e c t i n g  h u m a n  rights.

O v e r  the y e a r s  there h a v e  b e e n  r e p e a t e d  i n s t a n c e s  o f  m ass 

arrests, a n d  the Bar, o n  e a c h  o ccasion, f o r m e d  a d e f e n c e  

c o m m i t t e e  to e n s u r e  t hat all those a r r e s t e d  h a d  the s e r vice 

of a lawyer. In addit i o n ,  m e m b e r s  o f  the Bar: h a v e  b e e n  in 

the f o r e f r o n t  o f  m o v e m e n t s  p r e s s i n g  for e c o n o m i c  an d  soc i a l  

r e f o r m s  as w e l l  as p o l i t i c a l  a n d  civil reforms.

P r e s e n t  State of the C o n t r o v e r s y

M a n y  of the p e o p l e  the o b s e r v e r  spoke with, b o t h  

w i t h i n  a nd w i t h o u t  the g o v e r n m e n t ,  a g r e e d  t hat L a w  125 was 

a m i s t a k e  an d  t hat the p a r l i a m e n t  s h o u l d  n o t  h a v e  d i s s o l v e d  

the B a r  Council. The d i s p u t e  at p r e s e n t  c e n t r e s  o n  the best 

m e t h o d  of r e c t i f y i n g  the m i s t a k e  an d  e n s u r i n g  that the Ba r  

r e g a i n s  its i n d e p e n d e n t  status. T his issue s h a r p l y  d i v i d e s  

the m e m b e r s  o f  the d i s s o l v e d  B a r  C o u n c i l  a n d  the p a r l i a m e n t  

a n d  the gov e r n m e n t .



The m e m b e r s  of the d i s s o l v e d  B a r  C o u n c i l  have r e f u s e d  

to p a r t i c i p a t e  in the d r a f t i n g  of the n e w  law b e c a u s e  the 

d r a f t i n g  p r o c e s s  is b e i n g  c o n t r o l l e d  b y  the P e o p l e ' s  A s s e m ­

bly. T h e y  b e l i e v e  t h a t  p a r t i c i p a t i n g  in the d r a f t i n g  p r o ­

c e s s  w o u l d  be t a n t a m o u n t  to c o n c e d i n g  the g o v e r n m e n t ' s  

r i g h t  to d i s s o l v e  the C o u n c i l  an d  i n t e r f e r e  in the a c t i v i ­

t i e s  of the B a r  A s s o c i a t i o n .  T h e y  also b e l i e v e  t h a t  the 

g o v e r n m e n t 's a c t i o n s  a g a i n s t  t hem are a b a d  p r e c e d e n t  for 

its r e l a t i o n s h i p  w i t h  o t h e r  s y n d i c a t e s .  It is the f i r m  

b e l i e f  o f  these l a w y e r s  that the p r i n c i p l e  o f  n o n i n t e r ­

f e r e n c e  m u s t  b e  u p h e l d  a nd t hat the o n l y  w a y  to e n s u r e  the 

f u t u r e  i n d e p e n d e n c e  o f  the B a r  is to r e s t o r e  the o ld 

C o u n c i l  a n d  let it o v e r s e e  the d r a f t i n g  of the n e w  law.

F o r  t h e i r  part, the r e p r e s e n t a t i v e s  f r o m  P e o p l e ' s  

A s s e m b l y  i n s i s t  that u n d e r  the c o n s t i t u t i o n  t h e y  h a v e  the 

p o w e r  to d r a f t  laws g o v e r n i n g  s y n d i c a t e s  a n d  t h e r e f o r e  

t h e i r  h a n d l i n g  of the d r a f t i n g  p r o c e s s  d oes n o t  p ose a 

p r o b l e m .  This a r g u m e n t  i g n o r e s  the l a n g u a g e  o f  L a w  125 

w h i c h  s t a t e s  t hat a b a r  c o u n c i l  is to s u b m i t  a d r a f t  o f  a 

n e w  law.

The r e p r e s e n t a t i v e s  of the P e o p l e ' s  A s s e m b l y  also 

r e f u s e  to c o n c e d e  .that t h e y  s h o u l d  t ake c o g n i z a n c e  o f  the 

c o u r t  c a s e  a n d  the o p i n i o n  of the C o m m i s s i o n n a i r e  d'Etat. 

T h e y  d e c l i n e  to w a i t  fo r  the c o u r t ' s  d e c i s i o n  b e f o r e  m o v i n g  

a h e a d  w i t h  the n e w  law, d e s p i t e  the f act t h a t  m a n y  b e l i e v e  

the c o u r t  w i l l  f i n d  L a w  125 to be u n c o n s t i t u t i o n a l .

T h e y  a l s o  s t a t e  t hat t h e y  are n o t  b r e a k i n g  w i t h  t r a d i ­

t i o n  in d r a f t i n g  the n e w  law. T h e y  n o t e  t hat e a c h  of the 

p r e v i o u s  l a w s  wa s  p a s s e d  b y  the P e o p l e ' s  A s s e m b l y .  This 

s t a t e m e n t  is true, b u t  is s o m e w h a t  m i s l e a d i n g .  The 1968 law 

w a s  p a s s e d  a f t e r  two a n d  a h a l f  y e a r s  of d i s c u s s i o n  w i t h i n  

the B a r  A s s o c i a t i o n  an d  a f t e r  e x t e n s i v e  n e g o t i a t i o n s  

b e t w e e n  the P e o p l e ' s  A s s e m b l y  and the Bar A s s o c i a t i o n .  The 

r e p r e s e n t a t i v e s  o f  the P e o p l e ' s  A s s e m b l y  r e f u s e d  to admit



that there is a d i f f e r e n c e  b e t w e e n  the a s s e m b l y  p a s s i n g  a 

l a w  s u b m i t t e d  to it b y  the B a r  A s s o c i a t i o n  an d  p a s s i n g  its 

o w n  law.

The r e p r e s e n t a t i v e s  a lso argue that the l a w  is in n e e d  

of r evision, s i n c e  it w a s  a d o p t e d  in 1968 an d  f e w  c h a n g e s  

h a v e  b e e n  made. A c c o r d i n g  to some m e m b e r s  the a s s e m b l y ' s  

acts are w a r r a n t e d  b e c a u s e  the B a r  Council, p r i o r  to its 

d i s s o l u t i o n ,  i g n o r e d  r e p e a t e d  r e q u e s t s  to f o r m u l a t e  n e w  

r u l e s  r e g a r d i n g  p e n s i o n s  an d  the r i g h t s  o f  w i d o w s  an d  c h i l ­

dren. H o wever, no one s e r i o u s l y  s u g g e s t e d  that the n e e d  to 

e n a c t  r e f o r m s  in a f e w  p r o v i s i o n s  j u s t i f i e d  the d i s s o l u t i o n  

of the C o u n c i l  a n d  the total r e v a m p i n g  of the law.

B o t h  the g o v e r n m e n t  r e p r e s e n t a t i v e s  an d  the r e p r e s e n t a ­

t i v e s  f r o m  the P e o p l e ' s  A s s e m b l y  e x p l a i n e d  t h a t  in t h e i r  

v i e w  the l e a d e r s  o f  the B a r  C o u n c i l  h a d  b e c o m e  too i n v o l v e d  

in p o l i t i c s .  There w a s  a n  i n s i n u a t i o n  t hat some m e m b e r s  m a y  

h a v e  b r o k e n  the law, in p a r t i c u l a r ,  the p r o v i s i o n s  o f  the 

N a t i o n a l  S e c u r i t y  Law. T h e y  s t a t e d  t hat s o m e t h i n g  h a d  to be 

done to s top t his type of conduct. H owever, d u r i n g  the 

d i s c u s s i o n s  t h e r e  wa s  a  tacit a d m i s s i o n  t h a t  the p r o p e r  

co u r s e  o f  a c t i o n  w o u l d  h a v e  b e e n  to c o m m e n c e  c r i m i n a l  p r o ­

c e e d i n g s  a g a i n s t  those w h o  w e r e  s u s p e c t e d  o f  b r e a k i n g  the 

law. There a p p e a r e d  to be a g r e e m e n t  that p a r l i a m e n t  s h o u l d  

n o t  d i s s o l v e  an a s s o c i a t i o n  s i m p l y  b e c a u s e  it d i s a g r e e s  

w i t h  s t a t e m e n t s  b e i n g  m a d e  b y  some of its me m b e r s .  

Fu r t h e r m o r e ,  the l a w  g o v e r n i n g  the B a r  A s s o c i a t i o n  d i d  n ot 

p r e v e n t  its m e m b e r s  or l e a d e r s  b e c o m i n g  i n v o l v e d  in 

po l i t i c s .  In a d d i t i o n ,  the E g y p t i a n  c o n s t i t u t i o n  g u a r a n t e e s  

f r e e d o m  o f  o p i n i o n  an d  the ri g h t  o f  the i n d i v i d u a l  to 

e x p r e s s  his opi n i o n .

W h e n  c o n s i d e r i n g  the g o v e r n m e n t ' s  a r g u m e n t  t hat the 

l a w y e r s  h a d  b e c o m e  too i n v o l v e d  in poli t i c s ,  one m u s t  b e a r  

in m i n d  t h a t  at the time the C o u n c i l  w a s  d i s s o l v e d ,  o v e r  a 

t h o u s a n d  p e o p l e , i n c l u d i n g  m a n y  l a w y e r s  an d  s e v e r a l  Bar

_ Z 1 Q  _



A s s o c i a t i o n  leaders, w e r e  u n d e r  a r r e s t  an d  d e t a i n e d  in p o l i ­

ti c a l  pr i s o n s .  M o s t  o f  those a r r e s t e d  w e r e  d e t a i n e d  for 

s e v e r a l  m o n t h s ,  w i t h o u t  c h a r g e  or trial. No one, n o t  

lawyers, no t  e v e n  p r o s e c u t o r s  ha s  a c c e s s  to p e r s o n s  c o n ­

f i n e d  in p o l i t i c a l  p r i s o n s  u n l e s s  g r a n t e d  p e r m i s s i o n  b y  the 

s e c u r i t y  p o l i c e .

As n o t e d  a b o v e , the c o n s e n s u s  o f  o p i n i o n  is t hat the 

d i s s o l u t i o n  o f  the B a r  C o u n c i l  wa s  a m i s t a k e .  A l s o  a l m o s t  

e v e r y o n e  p r e d i c t s  t h a t  the same c o u n c i l  will be e l e c t e d  

w h e n  the n e w  e l e c t i o n s  are held. It a p p e a r s  that p o l i t i c a l  

c o n s i d e r a t i o n s  are the p r i m a r y  r e a s o n  fo r  the r e f u s a l  of 

the P e o p l e ' s  A s s e m b l y  to r e i n s t a t e  the o l d  C o uncil. This 

is the A s s e m b l y  that d i s s o l v e d  the C o u ncil an d  it w ill no t  

take a n y  a c t i o n  w h i c h  c a n  be i n t e r p r e t e d  as an a d m i s s i o n  

that it m a d e  a mis t a k e .

D u r i n g  the d i s c u s s i o n s  a c o m p r o m i s e  wa s  o f f e r e d  b y  the 

o b s e r v e r  since it w a s  q u i t e  c l e a r  that the A s s e m b l y  w o u l d  

n o t  agree to b r i n g  b a c k  the o l d  Council. The c o m p r o m i s e ,  

w h i c h  wa s  a c c e p t a b l e  to the l a w y e r s  b u t  n o t  to the g o v e r n ­

m e n t  or p a r l i a m e n t ,  w a s  fo r  i m m e d i a t e  e l e c t i o n s  to take 

p l a c e  u n d e r  the p r o v i s i o n s  of the o l d  l a w  a nd the n e w l y  

e l e c t e d  C o u n c i l  to be g i v e n  the d r a f t  o f  the n e w  l a w  to 

w o r k  on. It w o u l d  be g i v e n  six or e i g h t  m o n t h s  to r e t u r n  a 

f i n i s h e d  t e x t  to the P e o p l e ' s  Asse m b l y ,  and f o l l o w i n g  

p a s s a g e ,  n e w  e l e c t i o n s  w o u l d  take place.

The N e w  L a w

A t h o r o u g h  a n a l y s i s  of the p r o p o s e d  l a w  is no t  

p o s s i b l e  at t h i s  time since the text e x i s t s  o n l y  in a r a b i c . 

The r e p r e s e n t a t i v e s  f r o m  the A s s e m b l y  p r o m i s e d  to s u p p l y  a 

t r a n s l a t i o n  p r i o r  to the d e p a r t u r e  o f  the obser v e r ,  bu t  

f a i l e d  to do so. T h e y  h a d  s t a t e d  t h e i r  w i l l i n g n e s s  to 

c o n s i d e r  a n y  c o m m e n t s  the Cen t r e  m i g h t  w i s h  to m a k e  on the 

text. Ho w e v e r ,  some c o m m e n t s  ca n  be m ade in l i g h t  o f  the



e x t e n s i v e  d i s c u s s i o n s  h e l d  w i t h  the A s s e m b l y  r e p r e s e n t a ­

tives.

The C e n t r e  h a d  b e e n  c o n c e r n e d  ab o u t  p r o v i s i o n s  in the 

p r o p o s e d  l a w  w h i c h  w o u l d  h a v e  m a d e  it i m p o s s i b l e  fo r  the 

m e m b e r s  o f  the d i s s o l v e d  C o u n c i l  to h o l d  p o s i t i o n s  in the 

n e w  C o u n c i l  a n d  w h i c h  w o u l d  h a v e  p r e v e n t e d  t h o s e  w i t h  less 

t h a n  e i g h t  y e a r s  of p r a c t i c e  f r o m  p a r t i c i p a t i n g  in the e l e c ­

tions. The r e p r e s e n t a t i v e s  f r o m  the P e o p l e ' s  A s s e m b l y  

s t a t e d  that t h e s e  p r o v i s i o n s  h ave b e e n  r e m o v e d  f r o m  the 

text.

A  p r o b l e m  d oes e x i s t  w i t h  the p r o p o s e d  p r o v i s i o n s  

g o v e r n i n g  e l e c t i o n s .  U n d e r  the o l d  s y s t e m  the 20 m e m b e r s  

o f  the C o u n c i l  w e r e  e l e c t e d  b y  n a t i o n a l  b a llot, w i t h  e a c h  

of the e i g h t  a p p e l l a t e  d i s t r i c t s  b e i n g  e n t i t l e d  to at least 

one r e p r e s e n t a t i v e  b u t  n o  .more t han two r e p r e s e n t a t i v e s ,  

w i t h  the e x c e p t i o n  o f  Cairo. C a i r o  w as a l l o w e d  u p  to five 

r e p r e s e n t a t i v e s .  The d i s t r i c t  r e p r e s e n t a t i v e s  h e l d  12 of 

the seats on the B a r  C o uncil. Four seats w e r e  r e s e r v e d  for 

l a w y e r s  f r o m  the p u b l i c  sector, i n c l u d i n g  g o v e r n m e n t - r u n  

c o m p a n i e s .  The r e m a i n i n g  f o u r  seats w ere f i l l e d  b y  those 

w i t h  the h i g h e s t  n u m b e r  of v o t e s  wh o  di d  no t  b e c o m e  m e m b e r s  

o f  the C o u n c i l  u n d e r  the o t h e r  s e l e c t i o n  criteria.

U n d e r  the p r o p o s e d  l a w  e a c h  a p p e l l a t e  d i s t r i c t  w o u l d  

be e n t i t l e d  to one r e p r e s e n t a t i v e .  Si x  p o s i t i o n s  w o u l d  be 

r e s e r v e d  fo r  l a w y e r s  w i t h  15 y e a r s  o r  m o r e  o f  p r a c t i c e  who 

h a v e  b e e n  r e g i s t e r e d  b e f o r e  the appe a l  courts, w i t h  three 

o f  those p o s i t i o n s  r e s e r v e d  fo r  p u b l i c  s e c t o r  at t o r n e y s .  

The r e m a i n i n g  six p o s i t i o n s  w o u l d  be r e s e r v e d  fo r  those 

w i t h  less t h a n  15 y e a r s  o f  p r a c t i c e  bu t  w ho h ave b e e n  

r e g i s t e r e d  b e f o r e  the appe a l  court, ag a i n  w i t h  three p o s i ­

ti o n s  r e s e r v e d  f o r  g o v e r n m e n t  s e c t o r  lawyers. No t  o n l y  

h a v e  the n u m b e r  o f  r e p r e s e n t a t i v e s  f r o m  the g o v e r n m e n t  

s e c t o r  b e e n  i n c r e a s e d ,  b u t  the n e w  l a w  d i s c r i m i n a t e s  

a g a i n s t  l a w y e r s  in Cairo. A b o u t  60 %  or m ore o f  the l a w y e r s



in E g y p t  p r a c t i c e  in Cairo, ye t  it is g i v e n  the same 

r e p r e s e n t a t i o n  as e a c h  of the o t h e r  di s t r i c t s .  S e v eral 

m e m b e r s  o f  the l e g i s l a t i v e  c o m m i t t e e  e x p r e s s e d  t h e i r  d i s ­

s a t i s f a c t i o n  w i t h  t his p r o v i s i o n ,  s t a t i n g  t h e y  b e l i e v e d  it 

to be unfair.

It is n o t  c l e a r  w h y  the f i f t e e n  y e a r  c r i t e r i a  wa s  

selec t e d .  The s t a t e d  p u r p o s e  w a s  to e n s u r e  r e p r e s e n t a t i o n

b y  y o u n g e r  m e m b e r s  o f  the bar. H o wever, it m u s t  be n o t e d

t hat m o s t  o f  the m e m b e r s  of the d i s s o l v e d  Ba r  C o u n c i l  h ave

m o r e  t h a n  15 y e a r s  o f  e x p e r i e n c e .  A  q u e s t i o n  a r i s e s  as to

w h e t h e r  this p r o v i s i o n  wa s  i n s e r t e d  in o r d e r  to e n s u r e  that 

n ot all o f  the m e m b e r s  of the d i s s o l v e d  C o u n c i l  w e r e  

r e - e l e c t e d .

To be c o m m e n d e d  is the i n c l u s i o n  o f  the f o l l o w i n g

article:

The Ba r  is an i n d e p e n d e n t  p r o f e s s i o n  w h i c h  s h a r e s  r e s ­

p o n s i b i l i t y  w i t h  the j u d i c i a r y  in p r o m o t i n g  justice

a n d  in p r o m o t i n g  the s o v e r e i g n t y  of law, a n d  in p r o ­

v i d i n g  the c i t i z e n s  w i t h  d e f e n c e  o f  t h e i r  r i g h t s  an d  

l i b e r t i e s .  It is p r a c t i c e d  b y  l a w y e r s  alone an d  in 

c o m p l e t e  i n d e p e n d e n c e  an d  w i t h o u t  i n t e r f e r e n c e  w i t h  

a n y  o t h e r  power, e x c e p t  t h e i r  c o n s c i e n c e  a n d  the Rule 

of Law.

Of c o n c e r n  is the p a r t  of the o a t h  w h i c h  r e q u i r e s  l a w ­

y e r s  to s w e a r  t hat t h e y  w i l l  n ot in t h e i r  p r a c t i c e  s ay w h a t

w o u l d  be a g a i n s t  p u b l i c  m a n n e r s  or tradit i o n .  T his c l a u s e  

is too b r o a d  an d  c o u l d  b e  s u b j e c t  to i n t e r p r e t a t i o n s  that 

w o u l d  s e v e r e l y  l i m i t  a l a w y e r ' s  a b i l i t y  to d e f e n d  his 

cl i e n t s .  This p a r t  of the o a t h  w a s  a lso c r i t i c i z e d  b y  

se v e r a l  m e m b e r s  o f  the l e g i s l a t i v e  c o m m ittee.



C o n c l u s i o n

F or the m o s t  part, those w h o  h ave h a d  c o n t a c t  w i t h  

t his p r o b l e m  h a v e  r e a c h e d  the same con c l u s i o n :  the d i s s o l u ­

t i o n  of the B a r  C o u n c i l  w a s  an a t t a c k  on the i n d e p e n d e n c e  

o f  the le g a l  p r o f e s s i o n  a n d  s h o u l d  n o t  h a v e  occur r e d .  

A l t h o u g h  the g o v e r n m e n t  r e p r e s e n t a t i v e s  state that t hey 

adh e r e  to the p r i n c i p l e  t hat the legal p r o f e s s i o n  s h o u l d  be 

i n d e p e n d e n t ,  a nd a lso state that n o  s uch a c t i o n  w i l l  o c c u r  

in the future, t h e y  are u n w i l l i n g  to do a n y t h i n g  that c o u l d  

be s een as a p u b l i c  s t a t e m e n t  of error. The g o v e r n m e n t ' s  

i n t r a n s i g e n c e  in t his r e g a r d  u n d e r m i n e s  the p r i n c i p l e  of 

i n d e p e n d e n c e  set f o r t h  in the text of the p r o p o s e d  law.

The g o v e r n m e n t  a n d  p a r l i a m e n t a r y  r e p r e s e n t a t i v e s

r e m a i n e d  f i r m  in t h e i r  s t a n d  d e s p i t e  the fact t hat the d i s ­

s o l u t i o n  is s een b y  m a n y  as a b a d  p r e c e d e n t  b o t h  i n t e r n a l l y  

a n d  e x t e r n a l l y ,  i n t e r n a l l y  f or the o t h e r  s y n d i c a t e s  an d  

e x t e r n a l l y  fo r  the o t h e r  c o u n t r i e s  in the A r a b  w o r l d  to 

w h o m  E g y p t  ha s  a l w a y s  p r o v i d e d  an e x a m p l e  o f  democr a c y .

The r e p r e s e n t a t i v e s  r e f u s e d  to a c k n o w l e d g e  that the 

n e w  l a w  w a s  t a i n t e d  b y  the fact t hat it g r e w  out o f  the 

d i s s o l u t i o n  of the B a r  C o u n c i l  and that m a n y  p e o p l e  v i e w e d  

its e n a c t m e n t  as a m e r e  "cover". The f e e l i n g  is that 

h a v i n g  d i s s o l v e d  the c o u n c i l  the A s s e m b l y  h a d  to do s o m e ­

t h i n g  to r e c t i f y  the s i t u a t i o n  w i t h o u t  a d m i t t i n g  error.

W h e n  q u e s t i o n e d  a b o u t  w h a t  a s s u r a n c e s  t h e y  c o u l d  give

t hat s u c h  an act w o u l d  n o t  o c c u r  again, the g o v e r n m e n t  and

p a r l i a m e n t a r y  r e p r e s e n t a t i v e s  r e f e r r e d  to the case 

p r e s e n t l y  b e f o r e  the c o n s t i t u t i o n a l  court. T h e y  a r g u e d

that if the c o u r t  d e c l a r e d  L a w  125 u n c o n s t i t u t i o n a l ,  the 

g o v e r n m e n t  w o u l d  be s t o p p e d  f r o m  r e p e a t i n g  the act in the 

future. These same r e p r e s e n t a t i v e s  were u n w i l l i n g  to d e l a y  

p a s s a g e  o f  the n e w  l e g i s l a t i o n  u n t i l  a d e c i s i o n  h a d  b e e n  

r e n d e r e d  b y  the court.



The g o v e r n m e n t ' s  d i s s o l u t i o n  o f  the B a r  C o u n c i l  i n ­

f r i n g e d  the i n d e p e n d e n c e  of the b a r  a s s o c i a t i o n  a nd some

step m u s t  be t a k e n  b y  the g o v e r n m e n t  to d i s p l a y  its a c k n o w ­

l e d g e m e n t  o f  this fact. The e x p e c t e d  o u t c o m e  o f  a co u r t  

case c a n n o t  be c o n s i d e r e d  a s u f f i c i e n t  d e t e r r e n t  a g a i n s t  

s i m i l a r  acts in the future. Also, l a w y e r s  m u s t  have the

r i g h t  to p a r t i c i p a t e  f r e e l y  an d  o p e n l y  in the d r a f t i n g  of 

laws a f f e c t i n g  the o r g a n i s a t i o n  of the b a r  a s s o c i a t i o n .  

T his h a s  n o t  occur r e d .  The a n s w e r  that the l a w y e r s  can

p r o p o s e  a m e n d m e n t s  or r e v i s e  the l a w  once it h as b e e n  e n ­

a c t e d  is n o t  s u f f i c i e n t .  The o b j e c t  s h o u l d  be to a r r i v e  at 

a t ext all c a n  a g r e e  on.

E g y p t  r a t i f i e d  the C o v e n a n t  on Civil a nd P o l i t i c a l  

R i g h t s  in J a n u a r y  1982. A l t h o u g h  the d i s s o l u t i o n  o f  the 

Bar C o u n c i l  o c c u r r e d  b e f o r e  the r a t i f i c a t i o n ,  it w o u l d  be a 

r e c o g n i t i o n  o f  the g o v e r n m e n t ' s  a d h e r e n c e  to the p r i n c i p l e s  

c o n t a i n e d  in the C o v e n a n t  if it c o m p r o m i s e d  w i t h  the B a r  

A s s o c i a t i o n .  The C o v e n a n t  r e c o g n i s e s  the r i g h t  o f  e v e r y o n e  

to f r e e d o m  of o p i n i o n  a n d  f r e e d o m  of a s s o c i a t i o n .  Also, it 

h a s  b e e n  s t a t e d  t hat the p r o v i s i o n s  o f  the C o v e n a n t  

g u a r a n t e e i n g  the r i g h t  to a l a w y e r  in c r i m i n a l  c a s e s  c a n  be 

c o n s t r u e d  as c a l l i n g  f or an i n d e p e n d e n t  legal p r o f e s s i o n .

The Rule o f  L a w  a nd the p r e s e r v a t i o n  o f  the i n d e p e n d ­

ence o f  the legal p r o f e s s i o n  w o u l d  b e s t  be s e r v e d  b y  a l l o w ­

ing the m e m b e r s  o f  the d i s s o l v e d  Ba r  C o u n c i l  to r e t u r n  to 

office, b u t  at the l e a s t  a c o m p r o m i s e  s h o u l d  be r e a c h e d  

b e t w e e n  the g o v e r n m e n t ,  the p a r l i a m e n t  a n d  the b a r  a s s o c i a -



A P P E N D I X  B

INDEPENDENCE OF THE JUDICIARY IN THE LAWASIA REGION
—Principles and Conclusion

A Report o f a Seminar held in Tokyo on 17th—18th July 1982

On 17th-18th July, 1982, the LAWASIA Human Rights Standing 
Committee met in Tokyo, Japan for the purpose of discussing the 
application of the principle of the Independence of the Judiciary 
in the context of the history and culture of Asian countries. The 
meeting of the Standing Committee was held in private.

The Committee was honoured by the presence at its meeting 
of Chief Justice Chandrachud of India, Chief Justice Fernando of 
the Philippines, Chief Justice Samarakoon of Sri Lanka, and 
President Suchiva of the Supreme Court of Thailand. It was also 
honoured by the distinguished presence of the Former President 
of the Supreme Court of Japan, former Judge Ekizo Fujibayashi, 
former Supreme Court Judge, former Judge Sakamoto and former 
Judge Takeda, and the former Chief Justice of the Nagoya High 
Court, former Judge Yorihiro Natio. The meeting was . also 
attended by eminent Japanese lawyers and professors, including 
the former Dean of the Law Faculty of Tokyo University, Professor 
Mikazuki.

Having had the benefit of the experience and wisdom of these 
eminent jurists and the advantages of their insight into the 
functioning of different judicial systems and drawing upon the 
collective experience of members of LAWASIA in the region, the 
LAWASIA Human Rights Standing Committee at its subsequent 
meeting in Tokyo formulated the following principles and 
conclusions.

1. The judiciary is an institution which has, and is seen to be 
of the highest value in the societies in the countries of the LAW­
ASIA region;

2. The maintenance of the independence of the judiciary is 
essential to the attainment of its objectives and the proper per­
formance of its high function;

3. It is the duty of the judiciary to respect and observe the 
proper objectives and functions of the other institutions of govern­
ment; it is the duty of those institutions to respect and observe 
the proper objectives and functions of the judiciary.

4. The objectives and functions of the judiciary in these countries 
include the following:

(a) to ensure that all peoples are able to live securely under 
the rule of law;

(b) to promote, within the proper limits of the judicial func­
tion, the observance and the attainment of human rights 
within its own society;

(c ) to administer the law impartially between citizen and 
citizen and between citizen and state.

5. To enable the judiciary to achieve its objectives and perform 
its functions, it is essential that those appointed as judges be



chosen with due regard to their independence, competence and 
integrity.

6. It is fundamental to the preservation of the independence 
of the judiciary that it be freed from threats and pressures from 
any quarter.

7. It is also essential that the judges be provided with the 
facilities necessary to enable them to perform their functions.

8. It is the duty of the institutions of government to ensure 
that the judiciary occupies, and is seen to occupy, the position 
in its society which will enable it to maintain its proper dignity 
and standing in that society and to achieve its objectives and 
perform its functions.

9. It is equally the duty of each member of the judiciary to 
conduct himself/herself in all things in such a way as is consis­
tent with the dignity and standing of his/her office and as will 
promote the achievement of the objectives and the performance 
of the functions of the judiciary to which he/she belongs.

10. Appointment of Judges :
(a) There is no single mode of appointment of judges which 

is essential to their proper appointment. However, the mode 
adopted should be such as will best promote the appoint­
ment of proper persons to the office of a judge, will provide 
a safeguard against appointments being influenced by inap­
propriate factors, and will be seen to be directed to the 
appointment of judges of independence, capacity and 
integrity.

(b) The structure of the legal profession, and the source from 
which judges are taken within the legal profession, differ 
in different societies within the LAWASIA region. In some 
societies, the judiciary is a career service, in others, judges 
are chosen from the practising profession. Therefore, it is 
accepted that in different societies, different procedures and 
safeguards may be seen as of assistance in ensuring the'pro- 
per appointment of judges.

(c) The Committee has observed that, in some societies, the 
appointment of judges, by, with the consent of, or after 
consultation with a Judicial Services Commission has been 
seen as a means of ensuring that those chosen as judges are 
appropriate for the purpose.

(d) The Committee recommends that the appointment of a Judi­
cial Services Commission, or the adoption of a procedure of 
consultation with the organised associations of lawyers 
should be adopted as a means of safeguarding the proper 
appointment of judges.
Where a Judicial Services Commission is adopted for these 
purposes, it should be representative of the higher judiciary, 
and of all concerned in the administration of justice, to an 
extent that will ensure that its independence and integrity 
are safeguarded, and are seen to be safeguarded.



11. Tenure :
(a) The independence of the judiciary must be secured by secu­

rity of tenure.
(b) The Committee recognises that, in some countries, the ten­

ure of judges is subject to confirmation from time to time by 
an electorate or otherwise.

(c) However, the Committee recommends that all judges should 
be appointed for a period related to the attainment of a parti­
cular age and that that period should be applicable to all 
judges exercising the same jurisdiction.

(d) Judges should be subject to removal from office only for 
proved incapacity, serious criminal default; or serious mis­
conduct, such as, in each case, makes the judge unfit to be 
a judge.
(i) The Committee recognises that, by reasons of differ­

ences in history and culture, the procedures appropriate 
for the removal of judges may differ in different 
societies. It recognises, in particular, that removal by 
parliamentary procedures have traditionally been 
adopted in some countries. However, the Committee 
believes that in some areas of the LAWASIA region, 
that procedure is unsuitable: it is not appropriate for 
dealing ■with some grounds for removal; it is rarely if 
ever used; and the use of it other than for the most 
serious of reasons is apt to lead to its misuse, and to 
encourage its use where it should not be used. The 
Committee believes that there is, in some areas of the , 
LAWASIA region, a clear consensus within the legal 
profession that such procedures should be under the 
control of the senior judges of the particular society.

(ii) Where it is proposed to take steps to secure the removal 
of a judge, there should, in the first instance, be an 
examination of the reasons suggested for his/her 
removal, for the purpose of determining whether the 
formal proceedings for his/her removal should be 
commenced. Formal proceedings for that purpose 
should be commenced only if the preliminary examina­
tion indicates that there are adequate reasons for taking 
them. Such formal proceedings should not take place 
in public except with the agreement of the 'Chairman 
of the body conducting those procedures and of the 
judge in question.

(iii'i The abolition of the court of which a judge is a member 
should not be accepted as a reason or an occasion for 
the removal of a judge.

12. Relationship with the Executive :
(a) The Committee is aware of instances of threats and pressures 

made or applied to judges — for example :
(i> judges have been transferred from one court to another,



or suspended from office for wrong reasons;
(ii) the remuneration or facilities of a judge ■ have been 

affected because of decisions given by the judge ;
(iii) the value of judicial salaries has not been maintained.

(b) Powers which may affect judges in their office, their remune­
ration or their facilities, must not be used so as to threaten 
or bring pressure upon a particular judge or judges.

(c) Inducements or benefits should not be offered to or accepted 
by judges which affect or are apt to affect the performance 
of their judicial functions.
(i) The Committee has been made aware of instances of 

inducements or benefits offered to judges. Examples 
have been given where, during or after the tenure of 
office of the judge, appointments or emoluments have 
been offered in circumstances in which the judge may 
have been or may reasonably be thought to have been 
influenced by them.

(ii) The judiciary and the other institutions of government 
should be conscious of the fact that whether what ia 
done in fact induces a judge to act otherwise than he/ 
she should, it is essential that what is done be not such 
as to be seen to be an inducement or a benefit to a judge 
for such a purpose.

(d) It is at all times the duty of a judge to decide matters 
coming before him/her on his/her own view of the facts and 
in accordance with the law. It is the duty of the other institu­
tions of government to ensure that he/she is in a position so 
to do.

13. Remuneration and Facilities :
(a) The Committee is aware of instances, in the LAW ASIA 

region, where the facilities which are now provided to judges 
and to the court system are below what is the minimum ac­
ceptable level at which judges and courts can carry out their 
functions properly.

(b) The Committee recognises that there may be economic cir­
cumstances in which it is impossible for facilities to be pro­
vided to judges and to the court system at what would other­
wise be an appropriate level.

(c) However, a proper system of courts and the proper perfor­
mance of the judicial functions are each essential to the 
maintenance of proper values, the rule of law, and the at­
tainment of human rights within a society. The Committee 
therefore recommends that the provision of such facilities be 
seen as having a priority of the highest order in the ordering 
of each society.

It is the conclusion of thev Committee that these represent the
minimum standards necessary to be observed in order to main­
tain the independence of the judiciary and the functioning of an
effective judiciary in the LAWASIA region.



A P P E N D I X  C

MINIMUM STANDARDS 
OF JUDICIAL INDEPENDENCE

Adopted at the JBA's Nineteenth Biennial Conference held 
in New Delhi, October 1982

DELHI APPROVED STANDARDS

A. JUPGES AND THE EXECUTIVE
V. la ' in d iv idu a l judges shou ld  enjoy personal independence and substantive indepen­

dence.

(b) Personal independence means tha t the terms and conditions o f jud ic ia l service are
adequately secured so as to ensure that individual judges are not subject to executive contro l 

(cl Substantive independence means that >n the discharge o f his judicial function a
judge is subuic.t to nothing but the taw and the commands of his conscience.

2. The Judiciarv as a whole should enjoy autonomy and collective independence vis-a-vis the 
Executive.

3. (a j P artic ip ation  in ju d ic ia l appoin tm ents  and p ro m otions by the executive  o r  leg is la ­
ture  is not inconsis tent w ith  jud ic ia l independence provided tha t appoin tm ents  and 
p ro m otions of judqes are vested in a ju d ic ia l body in which members of ju d ic ia ry  and the 
legal pro fession form  a m a jority.

ib 1 A ppo in tm ents  and prom otions Py a n o n -iu d io a i body w ill not be considered
inconsis tent w ith  (uoicia l independence m coun tries where, by long h is to ric  and 
dem ocra tic trad ition , tud ic ia i appoin tm ents ana p rom otion  operate satisfactorily .



4. (a) The Executive may participate in the discipline of judges only in referring
complaints against judges, or in the initiation of disciplinary proceedings, but not the
adjudication of such matters. The power to discipline or remove a judge must be vested in 
an institution which is independent of the Executive.
(b) The power of removal of a judge should preferably be vested in a judicial tribunal.

(c) The Legislature may be vested with the powers o f removal of judges, preferably
upon a recommendation of a judicial commission

5. The Executive shall not have control over judicial functions.

6. Rules ot procedure and practice shall be made by legislation or by the Judiciary in 
co-operation with the legal profession subject to parliamentary approval.

7. The State shall have a duty to provide for the executive of judgements of the Court. The 
Judiciary shail exercise supervision over the execution process.

8. Judicial matters are exclusively within the responsibility of the Judiciary, both in central 
judicial administration and in court level judicial administration.

9. The central responsibility for judicial administration shall preferably be vested in the 
Judiciary or jointly in the Judiciary and the Executive.

10. It is the duty of the State to provide adequate financial resources to allow for the due 
administration of justice.

11. (a) Division of work among judges should ordinarily be done under a predetermined 
plan, which can be changed in certain clearly defined circumstances.

(b) In countries where the power of division o1 judicial work is vested in the Chief 
Justice, it is not considered inconsistent with judicial independence to accord to the Chief 
Justice the power to change the predetermined plan for sound reasons, preferably in 
consultation with the senior judges when practicable.

(c) Subject to (a), the exclusive responsibility for case assignment should be vested in 
a responsible judge, preferably the President of the Court.

12. The power to transfer a judge from one court to another shall be vested m a judicial 
authority and preferably shall be subject to the judge's consent, such consent not to be 
unreasonably withheld.*

13. Court services should be adequately financed by the relevant government.

14. Judicial salaries and pensions shall be adequate and should be regularly adjusted to 
account for price increases independent of Executive control.

15. (a) The position of the judges, their independence, their security, and their adequate 
remuneration shall be secured by law.

(b) Judicial salaries cannot De decreased during the judges’ services except as a 
coherent part of an overall public economic measure.

16 The ministers of tne government shall not exercise any form of pressure on judges, 
whether overt or covert, and shall not make statements which adversely affect the 
independence ot individual judges or of the Judiciary as a whole.

17. The power of pardon shall be exercised cautiously so as to avoid its use as interference 
with judicial decisions *



18. (a) The Executive shall refrain from any act or omission which pre-empts the judicial 
resolution of a dispute or frustrates the proper execution of a court judgement.

(b) The Executive shall not have the power to close down or suspend the operation of 
the court system at any level.

B. JUDGES AND THE LEGISLATURE
19. The Legislature shall not pass legislation which retroactively reverses specific court 

decisions.

20. (a) Legislation introducing changes in the terms and conditions of judicial services 
shall not bei applied to judges holding office at the time of passing the legislation unless 
the changes improve the terms of service.

(b) In case of legislation reorganising courts, judges serving in these courts shall not 
be affected, except for their transfer to another court of the same status.

2 1. A citizen shall have the right to be tried by the ordinary courts of law, and shall not be tried 
before ad hoc tribunals

C. TERMS AND NATURE OF JUDICIAL APPOINTMENTS
22. Judicial appointments should generally be for life, subject to  removal for cause and 

compulsory retirement at an age fixed by law at the date of appointment.

23. (a) Judges should not be appointed for probationary periods except for legal systems in 
which appointments of judges do not depend on having practical experience in the profession 
as a condition of the appointment.

(b) The institution of temporary judges should be avoided as far as possible except 
where there exists a long historic democratic tradition.

24. The number of the members of the highest court should be rigid and should not be subject to 
change, except by legislation

25. Part-time judges should be appointed only with proper safeguards.

26. Selection of judges shall be based on merit.

27. The proceedings for discipline and removal of judges should ensure fairness to the judge, 
and adequate opportunity for hearing.

28. The procedure for discipline should be held in camera. The judge may however request 
that the hearing be held in public, subject to final and reasoned disposition of this request 
by the disciplinary tribunal. Judgements in disciplinary proceedings, whether held in 
camera or in public, may be published.

29. (a) The grounds for removal of judges shall be fixed by law and shall be clearly defined, 

(bl All disciplinary actions shall be based upon standards of judicial conduct 
promulgated by law or m established rules of court.

30. A judge shall not be subject to removal unless, by reason of a criminal act or through gross 
or repeated neglect or physical or mental incapacity, he has shown himself manifestly 
unfit to hold the position of judge.

31. In systems where the power to discipline and remove judges is vested in an institution 
other than the Legislature, the tribunal tor discipline and removal of judges shall be 
permanent and be composed predominantly of members of the Judiciary.



32. The head of the court may legitimately have supervisory powers to control judges on 
administrative matters.

E. THE PRESS, THE JUDICIARY AND THE COURTS
33. it  should be recognized that judicial independence does not render the judges free from 

public accountability, however, the press and other institutions should be aware of the 
potential conflict between judicial independence and excessive pressure on judges.

34. The press should show restraint in publications on pending cases where such publication 
may influence the outcome of the case.

F. STANDARDS OF CONDUCT
35. Judges may not during their term of office serve in executive functions, such as ministers 

of the government, nor may they serve as members of the Legislature o r of municipal 
councils, unless by long historical traditions these functions are combined.

36. Judges may serve as chairmen of committees of inquiry in cases where the process 
requires skill of fact-finding and evidence-taking.

37. Judges shall not hold positions in political parties.

38. A judge, other than a temporary judge, may not practice (aw during his term of office.

39. A judge should refrain from business activities, except his personal investments, or 
ownership of property.

40. A judge should always behave in such a manner as to preserve the dignity o f his office and 
me impartiality and independence of the Judiciary.

41. Judges may be organized in associations designed for judges, for furthering their rights 
and interests as judges.

42. Judges may take collective action to protect their judicial independence and to uphold 
their position.

G. SECURING IMPARTIALITY AND INDEPENDENCE
43. A judge shall enjoy immunity from legal actions and th&obligation to testify concerning 

matters arising in the exercise of his official functions.

44. A judge shad not sit in a case where there is a reasonable suspicion of bias or potential
bias. * ' -

45. A judge shall avoid any course of conduct which might give rise to an appearance of 
partiality.

h . t h e  in t e r n a l  In d e p e n d e n c e  o f  t h e  j u d ic ia r y

46. In the decision-making process, a judge must be independent vis-a-vis his judicial 
colleagues and superiors.

T he above standards are su b je ct to  period ic  review by the  appropria te  com m ittee  or 
com m ittees o f the  In te rn a tio na l B ar A ssocia tio n  and am endm ent fro m  tim e  to  tim e  by the 
In te rn atio na l Bar A ssocia tion  in p lenary sessions as c ircum stances may w a rran t or 
require
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Rural Development and Human Rights in South East Asia
Report o f  a Sem inar in Penang, December 1981.

Published jo in t ly  b y  the I C J  and the Consum ers' Association o f Penang (C A P)
(IS B N  92  9037 017 3).

Available in english, Swiss Francs 10, plus postage.
Ways in which human rights of the rural poor can be adversely affected by pro­
cesses of maldevelopment are illustrated w ith a wealth of detail in this report. The 
12 working papers on such topics as land reform, participation in decision-making, 
the role and status of women and social and legal services are reproduced in fu ll 

along w ith  the im portant conclusions and recommendations of the seminar.

★ ★ ★

Human Rights in Islam
Report o f  a seminar in Kuw ait, Geneva, 1982, 95  pp.

Available in english (IS B N  9 2  9037  014 9) and french (IS B N  92  9037 015 7),
Swiss Francs 10, plus postage.

The purpose of this seminar was to  provide a forum  for distinguished moslem law­
yers and scholars from  Indonesia to  Senegal to  discuss subjects of critical im por­
tance to them. It was organised jo in tly  w ith  the University o f Kuwait and the Union 
of Arab Lawyers. The Conclusions and Recommendations cover such subjects as 
economic rights, the right to  w ork, trade union rights, education, rights o f m inori­
ties, freedom o f opinion, thought, expression and assembly, legal protection of 
human rights and women's rights and status. Also included are the opening ad­
dresses, a key-note speech by Mr. A .K . Brohi and a summary of the working papers.

★ ★ ★

Development, Human Rights and the Rule of Law
Report o f  a Conference held in The Hague, 2 7  A p r il—1 May 1981, convened b y  the IC J .  

Published b y  Pergamon Press, O xford  ( iS B N  008 028951 7), 244 pp.
Available in english. Swiss Francs 15 or U S$  7.50.

Increasing awareness that development policies which ignore the need fo r greater 
social justice w ill u ltim ately fail was the key-note of the discussions at this confer­
ence. I t  brought together economists, political scientists, and other development 
experts together w ith  members o f the International Commission of Jurists and its 
national sections. Included in the report are the opening address by Shridath 
Ramphal, Secretary-General of the Commonwealth and member of the Brandt 
Commission, a basic working paper by Philip Alston reviewing the whole field, 
shorter w orking papers by leading development experts, and a summary o f the dis­
cussions and conclusions, which focussed on the emerging concept o f the right to

development.

★ ★ ★

Civilian Administration in the Occupied West Bank
by Jonathan Kuttab and Raja Shehadeh. A n  analysis o f  Israeli M ilitary Government Order 

No. 947, 44  pp. Published b y  Law  in the Service o f  Man, West Bank affiliate o f the IC J. 
Swiss Francs 8, plus postage.

This study examines the implications of the establishment of a civilian administrator 
to  govern the affairs of the Palestinian population and Israeli settlers in the West 
Bank. Questions o f international law and the bearing of this action on the course of 

negotiations over the West Bank's future are discussed.

Publications available from: ICJ, P.O. Box 120, CH-1224 Geneva
or from: AAICJ, 777 UN Plaza, New York, N.Y. 10017


