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THE CENTRE FOR THE INDEPENDENCE
OF JUDGES AND LAWYERS (CIL)

The Centre for the Independence of Judges and Lawyers was created by the In-
ternational Commission of Jurists in 1978 to promote the independence of the
judiciary and the legal profession. It is supported by contributions from lawyers’
organisations and private foundations. The Danish, Netherlands, Norwegian and
Swedish bar associations, the Netherlands Association of Jurists and the Association
of Arab Jurists have all made contributions of $1,000 or more for the current year,
which is greatly appreciated. The work of the Centre during its first two years has
been supported by generous grants from the Rockefeller Brothers Fund, but its
future will be dependent upon increased funding from the legal profession. A grant
from the Ford Foundation has helped to meet the cost of publishing the Bulletin in
english, french and spanish.

There remains a substantial deficit to be met. We hope that bar associations and
other lawyers’ organisations concerned with the fate of their colleagues around the
world will decide to provide the financial support essential to the survival of the
Centre,

Affiliation

Inquiries have been received from associations wishing to affiliate with the
Centre. The affiliation of judges’, lawyers’ and jurists’ organisations will be welcom-
ed. Interested organisations are invited to write to the Secretary, CIJL, at the ad-
dress indicated below,

Individual Contributors

Individuals may support the work of the Centre by becoming Conttributors to
the CIJL and making a contribution of not less than SFr. 100.— per year. Contribu-
tors will receive all publications of the Centre and the International Commission of
Jurists.

Subscription to CIJL Bulletin

Subscriptions to the twice yearly Bulletin are SFr. 10.— per year surface mail, or
SFr. 15.— per year airmail. Payment may be made in Swiss Francs or in the equiva-
lent amount in other currencies either by direct cheque valid for external payment
or through a bank to Société de Banque Suisse, Geneva, account No. 142.548; Na-
tional Westminster Bank, 63 Piccadilly, London W1V OAJ, account No. 11762837;
or Swiss Bank Corporation, 4 World Trade Center, New York, N.Y. 10048, account
No. 0-452-709727-00. Pro-forma invoices will be supplied on request to persons in
countries with exchange control restrictions to assist in obtaining authorisation.

Inquiries and subscriptions should be sent to the
ClJL, P.O. Box 120, CH-1224 Chéne-Bougeries/Geneva, Switzerland



CASE REPORTS

ARGENTINA

Impeachment of a Judge, Legal Opposition to the State of Siege and

other Developments

The CIJL has recently received from a former Argentine judge
striking evidence of the extent to which guarantees of judicial
independence have deteriorated under the military government which
seized power in March 1976. The testimbny is that of Dr. Carlos
Santiago de Coulon, former member of the Tribunal Superior de
Justicia, the highest court of Santa Cruz Province. He was appointed
to -the court 'in October 1976 and considered himself a supporter of the
military government. Impeached in August 1979 and threatened with
criminal prosecution, he fled the country and now lives in Switzer—
land. . He does not deny committing the acts for which he was
impeached, using an official car for private purposes and making a

false declaration when taking the car across the border. - -

There were two impeachmenf proceedings against Dr. de Coulon.
The first concerned a provincial law providing for the removal frqin
office of any judge who three times delivered judgment beyond the
time limit imposed by law. - The law caused much concern ‘dmong the
heavily burdened judges. Studying the text Dr. de Coulon realised it
was identical to' a law previously held unconstitutional by the
"Camara Nacional- en lo Civil" of  Buenos Aires, and declared it
unconstitutional, The first complaint charged him with having "put
hims‘elf abov;a the governor" by declaring the unconstitutionality of

this law.

Under the law of Santa Clara Province impeachment proceedings
should ber brought in the legislature, with half of the legislature
acting as prosecutor and the other half acting as judge. There has
been no legislature since the coup of 1976, however, and this
function, like other legislative functions, has been assumed by the
provincial executive. When the first complaint was made against Dr.
de Coulon a prosecutor was named and three members of the Law

Faculty of the University of Buenos Aires were appointed by the



governor to constitute the '"Tribunal de Enjuciamento". The first

proceeding resulted in an acquittal.

A second complaint comprising 105 separate charges was filed by -
a prosecutor in the employ of the provincial government. All charges
were rejected by the tribunal except one; that in 1977 and 1978 he
used an official car to make a personal voyage during a holiday
weekend, and that ‘these voyages involved crossing the border where
the judge signed customs forms falsely stating that the voyage was

for official purposes.

Serious violations of the rights of the defence are alleged to
have occurred during these proceedings. ‘In Argentine practice, both
parties prepare in writing questions to be put to the witnesses. The
questions are given to the court in a sealed envelope, and the judge
opens the envélope during trial and poses the questions to the
witnesses. Dr. de Coulon states that the envelope containing his

questions was opened before trial and important questions removed.

The defence arguments were -that the offence was so minor that
it did not constitute sufficient grounds for impeachment, that peréonal
use of official cars was commonplace and that customs officials told
him that the declaration in question was only a formality. He states
that his case was seriously prejudiced by the exclusion of an
essential witness, a chauffeur who was prepared to testify that on
numerous occasions he made all the necessary arrangements for other
judges making similar trips, including filling out the incriminatory

forms.

Thirdly, Dr. de Coulon argues that no proper record of the

proceedings was made. The hearing was recorded on magnetic tape
rather than 1in writing. When he objected, he was told' that a
transcription would be made. When he examined the dossier to verify

the accuracy of the transcription, however, he found that none had
been made. He also noticed that the defence questions had not been
formally added to the record. When he objected to these irregulari-

ties and pointed out the risk of parts of the record being lost or
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altered, the clerk stated that express instructions had been given to
maintain the dossier in this manner. Approximately one month later
a decision was announced impeaching the judge and ordering the

matter transferred to the appropriate criminal jurisdiction.

Shortly thereafter Dr. de Coulon's wife reported that in his
absence a provincial judge came to their home looking for him. He
arrived at midnight, carrying a machinegun, in the company of
another man who waited in a car with the motor running. The same
judge later sent a summons ordering Dr. de Coulon to appear before
him '"for purposes which will be made known'. Fearful that he might
suffer the same fate of so many of his compatriots who disappeared
or were taken to clandestine places of imprisonment, Dr. de Coulon
remained in " hiding and attempted to procure a transfer of the
criminal prosecution to a federal court. The provincial judge did not
reply to the communiques of the federal court, and Dr. de Coulon left
the country. The Supreme Court refused to hear an appeal of the

impeachment tribunal on the ground that it is not an ordinary court.

Dr. de Coulon believes that his removal was motivated by his
independent stand in' three cases. The first was the case in which a
provincial law was ruled unconstitutional, a ruling which he says
was a great shock to the governor. The second involved proceedings
by the province to recover possession of land sold to a private
purchaser in 1963, in which he ruled that the government could not
use an administrative proceeding against a private individual. The
third involved the case of a pregnant criminal- defendant, the mother
of four children, whom he transferred to house arrest for humani-
tarian reasons. In these cases Dr. de Coulon says that he received
clear messages from various colleagues indicating that he should
'give the government what it wanted'. He also alleges that on three
separate occasions he was told that all charges against him would be
dropped if he resigned from office, and that various financial offers
were made in order to induce him to accept resignation. On the
final occasion he quotes the intermediary as saying "Everyone has

his price... What is yours?"
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These events underline the danger of eliminating structural
guarantees of judicial independence, and in particular of giving the
executive control over disciplinary proceedings. The misconduct for
which this judge was impeached was indeed minor, and the circum-
stances, such as the successive proceedings, the large number of
unproved charges, and the attempts to induce resignation, all indi-
cate that the decision to proceed against Dr. de Coulon was not
based on an impartial application of the law. One wonders whether
the parliament, faced with the same facts, would have decided that
such proceedings were required. The effect of these proceedings upon
other members of the judiciary can only be to create a feeling of "

insecurity and vulnerability.

Dr. de Coulon, appointed after the coup and the purge of the
judiciary which accompanied it, was not subjected to these proceed-
ings because of political disagreement with the government or because
of decisions touching major governmental interests. This case indi-
cates the extent to whcih increasing the powers of the executive at
the expense of the other two branches of government constitutes a
menace to the entire corps of the judiciary, and affects the quality

of justice in all branches of the judicial system.

Lawyers' Opposition to the State of Siege and other Measures

The activities of Argentine lawyers' associations on behalf of
return to constitutional government and respect for the fundamental
rights of citizens continue and assume new importance. A 1979
resolution of the Congress of lawyers of the Province of Buenos Aires,
setting forth certain conditions which must be respected if the
realisation of justice and practice of law is to be possible, was
reported in CIJL Bulletin No. 5. In May of this year, the president
and secretary of the Argentine Federation of Bar Associatiéns met the
Minister of Justice, General A. Harguindeguy, to express the associa-—
tion's concern about these issues. They presented the Minister with
a document containing ten demands, including repeal of the provisions

of the Law of Security restricting freedom of information, presentation
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of every person 'detained at the disposition of the national executive
power' before a“constitutional judge, elimination of delays in the
trials of persons charged under emergency decrees, answering all
inquiries concerning disappeared persons, freeing of all persons
subject to house arrest or release upon condition, full implementation
of due process, respect for the right of every .detained person to
adequate treatment and respect for 'the noble mission of the
lawyer'. The document, which was released to and reported by the
Argentine press, argues that the conditions necessary for full return
to the rule of law and institutional normalisation already exist, and

that progress towards these goals must be made without delay.

The "Asociacion de Abogados" of Buenos  Aires, one of the two
principal organisations of lawyers of that province, has issued a
statement calling for an end to the state of siege in effect since
1974. In this statement, published in Sera Justicia on 15 August
1980,_ the association eloquently summarises thereasons for the legal
community's opposition to the state of siege. It states:

"

+-. the National Constitution permits ... in cases of the utmost
gravity and necessity, the declaration of a state of siege of
limited duration and geographic scope ... But ‘the state of
siege in no way authorises setting aside everything -civilisation
- has ‘created for the defence of human- dignity and liberty and
the rule of law. Its purpose is to assure 'the functioning of
the National Constitution and the authorities created thereby',
not to oblige persons to give testimony against themselves, to
shackle or impede the rights of the defence in criminal trials,
to torture or to convert jails into onerous punishments for the
persons detained there. Nor does it authorise retroactive
application of criminal law or trial by special commission or by
tribunals not having jurisdiction over the crime at the time it

was committed ..."

The association concludes that the state of siege now in effect has
created a condition of juridical incertitude, is inconsistent with the

constitution and must be rescinded.
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The "Asociacion de Abogados" has also announced its opposition
to law 22-192 which transfers control over disciplinary proceedings
against lawyers from bar associations to the Supreme Court. The
association considers the creation of the "Tribunal de Etica Forense',
whose members are to be appointed by the Supreme Court, inconsistent
with the constitution and the lawyers' right to be judged by their
peers. The concern which this development has caused must be
viewed in light of the fact that the military junta replaced all
members of the Supreme Court in March 1976 and enjoys plenary power

over the appointment and discipline of its members.

BOLIVIA

Effects of the military coup on judges and lawyers

On 17 July 1980 the government of Ms Lidia Gueiler was removed
from power by a military coup. This interim government had been
installed in November 1979 replacing a 16-day military government
which abdicated in the face of widespread popular and international
pressure. The mandate of this government was to organise a national
election, which it did on 29 June 1980. The unwillingness of some
elements of the military to respect the outcome of the elections, which
gave a victory to the centre-left Popular Democratic Union, was the

immediate cause of the July coup.

The coup followed closely the Argentine and Chilean pattern,
with an estimated two thousand persons taken into custody and with
numerous incidents of torture and assassination being reported. 1In a
resolution dated 25 July, the Permanent Council of the Organisation of
American States deplored the '"indefinate suspension of the process of
democratic institutionalisation' and expressed '"deep concern with the
loss of human life and serious violations of the human rights of the

Bolivian people" which followed the coup.

During the presidency of Ms Gueiler and for the first time in

several years the Supreme Court was appointed by the House of
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Deputies, as the constitution provides. The government announced on
9 September that all members of the Supreme Court would be replaced
the following day. This was called by a government spokesman the
"first step of a total renovation of the judicial power at all levels".
Later reports indicated that the presidents of all district courts were
also dismissed. *) This grave interference in the independence of
the judiciary indicates the junta's lack of confidence in the legality

of the methods it has employed or intends to employ.

A judge was among those arrested in the wake of the coup.

Dr. José Decker Morales, president of the Supreme Court in Cocha-

bamba and professor of law at the University of San Simon, was

arrested on 25 July.

Lawyers involved with trade unions and human rights activities
were also among the first victims of the coup. Among the persons

arrested were:

Anibal Aguilar Peflarrieta,  legal advisor to the National Confedera-

tion- of Bolivian Workers (C.0.B.) and noted human rights lawyer.

He was arrested on the day of the coup. Prior to the coup he had
publicly denounced human rights violations by military leaders,
notably Colonel Luis Arce Gomez who after the coup became Minister

of: the Interior.

In particular Dr. Aguilar had been investigating the death of
Fr. Luis Espinal, with the intention of preparing, together with a
human rights organisation a formal complaint. Fr. Espinal, a human
rights activist ‘and friend of Dr. Aguilar, was killed on 22 March
1980. His body bore signs of torture. Having collected information
concerning the circumstances of Fr. Espinal's kidnapping and death,
Dr. Aguilar publicly accused Col. Arce and two other officers of
complicity in the death. He claimed to have received a copy of a
list of other intended victims, and to have located a large number of

persons who had also been tortured and would be willing to give

*) The same measures were taken by the Argentine junta immediate-
ly after the 1976 coup (see CIJL Bulletin No. 1).
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testimony. Col. Arce was said to be implicated also in some of these
other cases of torture. The list of persons to be assassinated was
said to be part of a strategy to destabilise the country, an analysis
which seems to be borne out by subsequent events. Dr. Aguilar
demanded that the government conduct a full investigation of these

matters.

Dr. Aguilar himself had been the target of two bomb attacks,
but in both cases he escaped injury. While attending a legal
conference abroad, his office was entered and documents relating to
the Espinal case were taken. After making the above-mentioned
charges he was arrested and charged with concealing evidence in the
Espinal case, but was released prior to the coup. He also criticised
the government for failing properly to investigate the attempts on his
life, saying that in the case of the bomb attack on his home he
could identify the authors of the attack if given photos of government

security agents.

Dr. Manuel Morales Davila was Controller General of the Republic,

faculty member of the Universidad Major de San Andrés and president
of the National Confederation of University Professionals. He was
also active in human rights and on behalf of the Confederation had
submitted to the United Nations several communications regarding
human rights violations. He was arrested on 24 July and was
reported to be detained in the '"Miraflores" military establishment in

La Paz.

Dr. José Trigo Andina, rector of the University of San Simon, is

another lawyer arrested after the coup. The government has not

officially admitted his arrest.



BRAZTIL

Terrorist Attacks Against the Legal Community

Among the targets of a series of terrorist attacks which began
in July 1980 are the bar association and some of its members. The
first victim was Dolmo Dallari, prominent attorney and former presi-
dent of the Justice and Peace Commission of the Catholic diocese of
Sao Paulo. On the eve of Pope John Paul Il's visit to Sao Paulo in
July, he was kidnapped and attacked by four men. He suffered

multiple knife wounds but survived.

A few days later the offices of lawyers Airton Soares and Luis
Eduardo Greenhalg were attacked. Both lawyers were known for their
defence of political prisoners and involvment with trade union activi-
ties including the important Sao Paul metal workers' strike which
took place earlier this year. Mr Soares is also a Deputy in the
National Assembly and a member of the Workers' Party, whose offices
have also been the subject of attacks. Other human rights lawyers
reported having received threats during July, including José Carlos

Dias, current president of the Justice and Peace Commission.

In September a letter bomb was delivered by post to the offices
of the bar association of Rio de Janeiro and resulted in the death of
the secretary of the association. Six other persons in the office were
injured by the explosion. The bar association had in recent years
issued pronouncements on human rights questions, but the precise
reasons for this attack, the first fatal bombing in Brazil in seven
years, remain unknown. The president of the bar association issued
a press statement criticising the government's failure to discover the
culpable parties and characterised police investigative activities as

"leaving much to be desired".

GUATEMALA

Campaign of Assassination and Intimidation Continues

For the third consecutive time the CIJL is forced to report the

assassination of judges and lawyers in Guatemala. The October 1979
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issue of the Bulletin reported the deaths of four lawyers and two
judges, while Bulletin No. 5 of April 1980 reported the death of 3

more.

Since then the Centre has learned of the deaths this year of an

additional seventeen lawyers. The available details are as follows:

Johnny Dahintin Castillo, member of the law faculty at San Carlos

University and member of the ‘'Bufete Popular', an office which
provides legal assistance to the poorer sectors of the population, was

assassinated on 9 April 1980.

Eduardo Arturo Beteta Mazariegos, an active practitioner of admini-

strative law, was assassinated in Guatemala City on 5 May.

Carlos René Recinos Sandoval was a forty-nine year old member of the

University of San Carlos law faculty, member of the University's
'Bufete Popular' and labour lawyer. As he left the 'Bufete' on 26
May for his office he was shot by men in one or more vehicles using
large calibre weapons. Several weeks earlier he had been the
subject of an attack in which men in a pick-up truck threw a

grenade at his residence.

Francisco Navarro Mejia another faculty member at the same univer-

sity was assassinated in Guatemala City on 28 May.

Carlos Humberto Figueroa Aguja, another member of the University of

San Carlos law faculty and the 'Bufete Popular', was machinegunned

as he drove to work in Guatemala City on 9 June 1980.

Carlos Humberto Martinez Perez, a member of the same law faculty

was killed the same day and in the same manner as Carlos Humberto

Figueroa Aguja, in a separate incident.

Octavio Neftaly Paredes Rodriguez, a member of the 'Bufete Popular',

was assassinated near his office in the centre of Guatemala City on
12 June. He was the fourth member of the office to be killed since the

killing of Mr Dahintin on 9 April.
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José Antonio Valle Estrada was shot in his car in Guatemala City in

a separate incident on 12 June.

Francisco Monroy Paredes, dean of the law faculty of the University

Centre of the West in Quezaltenango, was ambushed and machinegun-
ned by a group of men while driving his car. His wife who
accompanied him was also killed in the attack, which occurred in

Quezaltenango on 14 June.

The following day, an office shared by two lawyers in Quezalte-
nango suffered an incendiary attack which resulted in the loss of

valuable legal documents.

In the weeks following the assassination of Dr. Monroy, the
University Centre of the West was the site of two bomb explosions.
Several other lawyers connected with this campus of the national
university had received death threats and at least three of them,
including the director and former director, had 1left the country.

Large numbers of students were also reported to have left the

university centre.

Jesus Marroquin Castaneda, a thirty-seven year old faculty member at

the University of San Carlos and member of the 'Bufete Popular' was
assassinated on 18 July. He was well-known for his activities in
both labour law and criminal law, as well as for his defence of the
land rights of the members of the Santa Maria Xalapan rural
‘community. A communique published by the 'Secret Anti-Communist
Army' on the day of his death declared him gﬁilty of "having freed
in a fréudulent way the known guerilla Victor Manuel de Leon Chacar
... in this way making a joke of the laws of Guatemala ..." This
makes it crystal clear that he was assassinated by reason of his
professional activities. He was machinegunned by several men
moments after leaving his office at midday in Guatemala City. Mr.

Marrogquin had been injured in a previous assassination attempt in

1979.

Victor Guzman Morales, a member of the pro-government MLN, was

machinegunned from two passing automobiles on 18 July in Guatemala
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City. His bodyguard was also killed in the attack, and a companion

was seriously injured.

José Antonio Pimentel Martinez, a practicing lawyer and former Legal

Adviser and Chief of Personnel of Guatemala City, was assassinated
on 25 July. He was machinegunned by men in two cars while going

to his office at 8:45 in the morning in Guatemala City.

José Francisco Buenafe was shot while parking his car outside his

home in Guatemala City on 31 July.

Irma Yolanda Reyes y Reyes, a thirty-one year old lawyer employed

in a criminal court was assassinated on 4 August. While returning
home from work at 3:30 in the afternoon she was shot in the back
numerous times by a group of two or more men. She had recently

left her position as instructor at the University of San Carlos.

Victor Hugo Rodriguez Tello, a forty-six year old practitioner was

assassinated on 12 August in the city of Coban. He was shot by two
men as he left his office at 3:00 in the afternoon, receiving at least
ten bullets. He was one of the co-founders of the Socialist Party, but

was said to have given up political activities.

Rosalinda Cabrera Munoz de Cardona, a forty year old practicing

lawyer and instructor in the law department of the University Centre
of the West, was assassinated on 12 August in the municipality of San
Pedros Sacatepéguez. She was machinegunned by a group of men in
a pick-up truck as she left her home for work at 8:20 in the

morning. A bystander was also killed.

Héctor Ramos Alvarado, a practicing lawyer of sixty-two years of

age, was assassinated in Coban on 19 August. A group of men
entered his office at 11:35 in the morning and shot him numerous
times. His office was located in a busy section of the city only a
few doors from the office of Vicktor Hugo Rodriguez Tello, killed
several days earlier. Mr Ramos was a former deputy and member of
the Social Democratic Party, although it was reported that he had

been politically inactive for some time. It was also reported that
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numerous other members of the legal community in Coban, including
those who had never participated actively in political life, had also

received death threats.

Other facts brought to the attention of the CIJL include the
names of three additional lawyers reported killed during the first
part of 1980, one attempted assassination of a lawyer and one

kidnapping.

Francisco Javier Hernandez Santizo was reported shot in front of his

home in Quezeltenango on 5 February.

Axel Donaldo Coronado Santizo was kidnapped in March. His body

was found on 12 March, having multiple bullet wounds.

Julio Alfonso Figueroa, a ‘lawyer employed as Director of the Institute

of Social and Economic Research at the University of San Carlos, was
killed on 26 March. His wife was seriously injured in the same
attack.

Julio Rodolfo Lopez Lopez was reported kidnapped on 2 June.

Luis Felipe Samayoa, a well-known member of the law faculty of the

University Centre of the West, was the target of an assassination
attempt on or about 19 August. Three men fired upon his car as he
was returning home at 9:15 in the evening. Fortunately, the only
injuries suffered were from the automobile windows shattered by the
bullets., Mr Samayoa is one of the few remaining instructors in the

law faculty. He also writes a column in a local newspaper.

The CIJL has received a copy of a remarkable letter from the
office of the Vice-President of Guatemala responding to an inquiry
regarding violence against the legal profession. The letter notes
that, according to statistics compiled by the Vice-Presidency, 1200
persons had been killed, kidnapped or exiled from 1 January to 15
July 1980. It continues:

"The violence directed against the university community has

increased in frequency and has assumed new forms, in keeping
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with the situation 1in general. This increase includes the
assassination of 15 members of the legal profession; together
with the one lawyer kidnapped this brings to 16 the number of
victims thus far this year /i.e. to 15 July/. Likewise there
have been raids on 'bufetes populares', such as those in the
city of Escuintla, terrorist attacks against individual law

offices and assaults and raids against national courts.”

The 1letter concludes with the hope that this information will contri-
bute to a proper understanding of the problem and eventually the
creation of instruments capable of reducing or eliminating such
violence. The letter was dated 10 August; on 1 September the
Vice~President resigned his office citing differences with the president

over the government's human rights policies.

The number of lawyers reported killed in Guatemala this year is
now twenty-three. This represents a most serious threat to the
independence of the legal professions, as well as a grievous human
tragedy. Lawyers of all types have been victimised, but those
practicing labour law or serving the underprivileged sectors of
society in 'bufetes populares' have been particularly affected. In
some cases, the death notices issued clearly serve the purpose of
dissuading lawyers from engaging in certain types of legal practice.
In at least some areas the legal profession has already been affected
by a climate of fear, and the law faculties experience difficulty in
functioning. The similarity of many killings suggest a well co-
ordinated campaign of assassination. The government has proved
singularly ineffective in preventing the assassination of threatened

individuals or in bringing to justice the culpable parties.

On 18 June the CIJL issued a circular letter urging lawyers
associations to express their concern about these developments to the

Head of State, whose address is:

Exmo. General Fernando Romeo Lucas Garcia
Presidente de la Republica de Guatemala
Palacio Presidencial

Guatemala City, Guatemala
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The Centre also furnished information concerning these develop-
ments to the United Nations pursuant to Resolution 32 (XXXVI) of the

U.N. Commission on Human Rights which decided to keep the human

rights situation in Guatemala under review.

PAKISTAN

Struggle over the independence of the judiciary

The Secretary of the CIJL visited Quetta, capital of the province
of Baluchistan, in July 1980 to observe hearings in the lengthy trial
of former Attorney-General Yahya Bakhtiar (see CIJL Bulletin No. 5).
" This mission also gave the Secretary the opportunity to gather
information about some recent developments concerning the judiciary
in Pakistan. The picture which emerges from an examination of
Jjudgments and other documents and meetings with members of the
'provincial High Court, a member of the Supreme Court and various
‘members of the bar, i5 a disturbing one. It is a striking
illustration of the danger which prolonged states of exception,

expanding the power of the executive, hold for the independence of

the judiciary.

Executive Decrees Amending the Constitution

The present government came to power in July 1977. At that
time General Mohamed Zia assumed the post of Chief Martial Law
Administrator and placed the country under martial law. In Septem—
ber the following year he assumed the presidency as well. The
announced purpose of the coup was to prevent implementation of the
1977 general elections, widely regarded as having been marked by
election rigging, and to conduct fair elections as soon as feasible.
In November 1977 in a unanimous decision the Supreme Court gave its
approval to the new martial law regime calling it an "extra-constitu—
tional step necessitated by the complete breakdown and erosion of the

constitutional and moral authority of the Bhutto government ..."
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More recently the government has cited the need to reorganise the

nation according to Islamic precepts as its raison d'etre.

Two decrees purporting to amend the constitution have caused
major changes in the legal system. The first was Presidential Order
No. 21 of October 1979 amending Article 212 of the constitution. In
its original version this article permitted the establishment of admini-
strative tribunals, immune from judicial review, having exclusive
jurisdiction over narrowly defined areas such as the employment of
civil servants and claims in tort against the government. The

tribunals could be created by the national or provincial legislatures.

A new article 212-A expands this authority beyond recognition,
providing for the establishment of military tribunals for the trial of
offences under martial law "or any other law, including a special
law". Cases begun in the ordinary courts may be transferred to the
military tribunals, and no civilian court, including appellate courts,
may make any order regarding any matter brought in or transferred
to a military court. The power to create such military tribunals
rests not with the legislature but with the Chief Martial Law

Administrator.

The power to establish such courts has been exercised, and in
effect there are two systems of justice in the country. Defendants in
military tribunals are not entitled to legal representation, military
judges are not required to be members of the bar, and it is alleged
that violations of the basic rights of the defence occur. The CIJL
Secretary attempted to wvisit such a tribunal, which in principle is
open to the public, but permission to do so was denied by the

provincial Martial Law authorities.

The second decree was Presidential Order No. 21 of 1980
promulgated on 27 May, which purports to add three provisions to
Article 199 of the constitution. In its original form this article
grants the High Courts jurisdiction over writs of mandamus and
injunctions to national, provincial and local officials, over writs of

habeas corpus, over actions to enforce the fundamental rights set



- 17 -

forth in the constitution and actions challenging the vires of official

acts.

The first provision of the amendment bars High Courts from
entertaining any proceeding or making any order regarding the
validity or effect of any martial law order or regulation, any
sentence or judgment of a military court, any matter under considera-
tion by a military court or any '"thing done or action taken or
intended to be done or taken" pursuant to a martial law order or
regulation.‘ The provision further bars the High Courts from issuing

process against any person acting' under the authority of Martial Law

Administrators.

The second provision declares that this -denial of jurisdiction is
retroactive, abating cases pending in the High Courts and voiding
such orders, issues and process issued prior to promulgation of the
order. Having effectively eliminated all judicial authority over such
matters, the third provision simply declares the 1egaiity of the couﬁ
of July 1977 and all ensuing presidential orders, chief martial law

administrator orders and martial law orders and regulations.

The Legal Profession Responds

The legal profession, which had conducted campaigns against in-
fringements of the independence of the judiciary and other human rig-
hts violations of the ‘previous regime, responded by calling a
oné—day— strike on 1 June 1980. Published reports indicate that 5,000
lav}yers participated in all the major cities of Pakistan. The
protests continued as.two to three thousand lawyers, calling themsel-
\_/eé the All Pakistan Lawyers' Convention, met in Lahore on 19 June.
Resolutions were adopted condemning the two purported constitutional
amendments, and callivng for an end to martial law, release of
politicbal detainees and holding of elections._ The resolutions were
subsequently adopted by all four provincial bar organisations. A
street demonstration led by three women lawyers took place and
culminated in the arrest of eighty lawyers. They were later released

after another strike was threatened.
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A second convention attended by 1,000 lawyers took place in
Karachi in August. Another march led to a smaller number of arrests
and some injuries. The arrested lawyers are reportedly charged with
violation of a martial law ban on political activity, and face a
military trial and possible sentences of imprisonment and 15 lashes.
Lawyers in two provinces conducted a strike protesting against the
detention of these lawyers. A national action committee has been
organised to promote the lawyers' goals of a return to elections,
civilian rule and withdrawal of the two amendments. All lawyers
have been called upon to refuse governmental retainers, by which the

government is represented in a large number of legal proceedings.

Judicial Challenges to the Amendments

In several consolidated cases challenging convictions in military

courts (Suleman et al v. President, Special Military Court No. 3 et

al ~ and related cases, 12 July 1980}, the High Court of Baluchistan

rendered an important decision declaring the orders of no effect.

The court first ruled that it necessarily had the power to
decide the cases, not withstanding the retroactive and self-executing

tenor of the orders:

"We have no doubt in our mind that there is one jurisdiction
enjoyed by this court, which need not be specifically conferred
by the constitution and the law; such jurisdiction is inherent
in the judicial system, which flows from the judicial power;

and that is the jurisdiction to determine its own jurisdiction to
hear, or not to hear a cauée. . We would therefore hold that
this court has always the power to examine ‘the question
whether this court has lost jurisdiction after the promulgation
of Presidential Order No. 21 of 1979 and Presidential Order No.
1 of 1980, whereby Article 212-A and Clauses 3A, 3B and 3C in
Article 199, were added +to the Constitution, including the
validity of the instruments through which such amendments were

brought about."

This ruling rested in part on the case of Yusuf Ali v. West
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Pakistan Bar Council Tribunal (P.L.D. ‘1972 LAH 404), in particular

the following passage on -the independence of the judiciary in the

Islamic state:

"

... The (this) superior judiciary is clothed with this jurisdic-
tion as a delegate of the Sovereign who, in the Islamic
Republic of Pakistan, is God Almighty Himself exercising His
will and Sovereignty through the people of this country. It is
hardly possible to deny that the making of laws,‘ their implemen-
tation and their interpretation are three separate functions
performed by three independent delegates of the Sovereign in
respect of its own particular field. The Legislature exercises
that delegated sovereign power of the. Sovereign to make laws
and the VExecutive. exercises it to implement them; the
Judiciary does, in the same. manner, exercise the delegated
power of the Sovereign to interpret laws made -in pursuance of
the exercise of the Legislative part of. the powers of the
. Sovereign by the Legislature. The. right to interpret and
enunciate laws is an inalienable jurisdiction of the superior
Judiciary delegated to it by the Sovereign which can neither

be curbed nor can it be taken away."

The court then turned to the question whether the doctrine of
necessity, which the Supreme Court in 1977 found to validate martial
law, justified the two challenged decrees. It noted that the
installation of military rule had been just'ified by the loss of
constitutional and moral authority on the part of the governrhent, but
that the authority of the judiciary had not been found lacking.
Thus it concluded there was no recognised: nécessity to interfere with
its independent functioning. Secondly, the court recalled that the
concept of necessity inherently implies non-permanence. This princi-
ple 1is incompatible with pérmanent alterations of the constitution
made without fecoursc to the usual process of amendment. Lastly,
the court noted that the military seizure of power had been deemed
necessary to accomplish certain defined objectives, notably the organi-
sation of fair elections, and that the challenged decrees had no

relationship to such objectives.
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At least one provincial court has recognised the validity of the
two amendments. Unless they are withdrawn by the government, the
Supreme Court will presumably render the final decision on this

controversy.

Harassment of Judges

This case was heard by the full High Court of Baluchistan,
consisting of three judges. Ten days after the unanimous decision
was announceé_l, each judge received notice that alleged inequalities

in their income tax returns were being investigated.

There is general agreement in the legal community that these
and other equally unsubtle taétics are being employed to influence
the conduct of judges. Another well known case is that of Supreme
Court Justice Safdar Shah, one of the dissenting judges in the Bhutto
case, who was particularly outspoken in his criticism from the bench
of the trial proceedings. He was charged with falsifying the date of
his birth and obtaining fraudulent educational qualifications, and
was made to face an inquiry before the Supreme Judicial Council,
composed of high-ranking judges and presided by the Chief Justice of
the Supreme Court. He resigned in October 1980, stating that to
submit to  proceedings before the Council would result in '"irreparable
damage" to the Pakistan judiciary. He maintained his innocence,
however, and stated that the proceedings were unconstitutional,
having been brought at the behest of the executive rather than the
Council.  Mr Justice Saraf, Chief Justice of the Azad Kashmir High

Court, resigned in similar circumstances earlier this year.

Another - incident concerns one of the most controversial cases in
Pakistan since the Bhutto case, the case of Ret. Air Marshal Asghan
Khan. Air Marshal Khan, the head of an opposition political party,
filed a constitutional petition in Lahore High Court challenging the
ban on political activity, martial law and the constitutional amend-
ments. After argument had been completed and the decision was
expected, two of the judges in the case were transferred without

prior notice, one to a new federal Sharia Court, the other to become
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an acting Supreme Court justice. It is reported that both judges
were told they must take their oath within 24 hours, and that if they
failed to accept the transfers fhey would not be permitted to return
to their posts on the High Court. The following day Presidential
Order No. 21, removing High Court jurisdiction over constitutional
petitions, was enacted. The Eircumstances of the transfer have
created the impression, shared by many members of the bar, that the
transfers were intended to prevent delivery of a decision in the Asg-

han Khan case.

The Bakhtiar Case

It will be recalled that Mr.Bakhtiar, former Attorney-General
and Mr Bhutto's defence counsel, was one of sixteen persons being
investigated by the Elections Commission for election rigging during
the March 1977 elections. The constitution of Pakistan provides that
‘no election shall be called into question except by a petition to the
Election Tribunal in such manner as determined ‘by Parliament, aﬁd
the " relevant act of Parliament permits elections to be called into
question only by a candidate in that same election. ‘Mr Bakhtiar is,
however, " being prosecuted pursuant to Presidential Order No. 16 of
1977, promulgated in November 1977, in which the government assumes
the power to initiate prc;secutiohs by the appointment of a special
court and special pfosecutor, irrespective of jché limitations contained
in the consitution and existing law. Although the government
maintains that there was massive misconduct during the 1977 elec-
tions, Mr Bakhtiar is the only person being tried for such offences.
The initiation of this présecution was announced as Mr Bakhtiar was
engaged 1in preparation for‘ appeal of the conviction of the late

president Bhutto.

The trial, which began in June 1979, has been conducted
intermittently and in widely separated cities despite the financial
burden this imposes on the defendant and despite his heart condition
which makes such travel hazardous. In June 1980, when the
defendant, who has conducted his own defence, was unable to travel
because of this condition, the judge appointed a counsel to represent

him and continued the proceedings in his absence.
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Prior to the CIJL mission, Mr Bakhtiar filed and argued in
Baluchistan High Court a consitutional petition challenging the procee-
dings in the Special Court. Among the matters of which he complains
are that conducting the trial in various places has prevented him
from effectively defending the case, that he 1is being tried under a
law (Presidential Order No. 16 of 1977) not in effect when the crime
allegedly occurred, that prosecution under this law when investigation
by the Election Commission was underway subjects him to double
jeopardy and violates constitutional provisions on prosecution for
electoral offences, and that subjecting him alone to prosecution under
Presidential Order No. 16 of 1977 renders such prosecution discrimina-

tory and mala fide.

Since the return of the mission and during an adjournment of
the trial proper, the High Court rendered a decision on the constitu-
tional petition declaring the prosecution discriminatory, mala fide
and without lawful authority. The government filed a petition for
leave to appeal and application for interim relief in the Supreme
Court on 23 September. In an ex parte proceeding the same day,
Justice K.E. Chauhan granted interim relief, suspending the judgment
of the High Court and permitting the Special Court to proceed with
the trial and to pronounce judgment, but not to implement it. Mr
Bakhtiar has criticised these proceedings on two grounds. First,
important rights are at stake and there was no need to take the
extraordinary step of proceeding ex parte, thus denying him an
opportunity to be heard. Secondly, in similar cases, the Court would
normally permit the prosecution to proceed but would not authorise
the pronouncement of judgment, which raises the inference that
authorising pronouncement of judgment is motivated by political consi-

derations.



SOUTH AFRICA

Lawyers Detained

Five lawyers belonging to the Democratic Lawyers Association,
an affiliate of the International Commission of Jurists, were arrested
on 6 June 1980. The Association is a body of practicing lawyers,
rjiearly all Africans or Asians, dedicated to equality before the law,
independence of the judiciary, the rights of the defence, legal aid,
freedom from torture and ill-treatment and opposition to apartheid.
The> arrested lawyers were M.]. Naidoo, B. Pillay, R. Bugaween, C.
Sewpershad and S. Morgan. _They  were .initially held pursuant to
" Section 22 (1) of the General Law Amendment Act of 1966, which
provides for detention up to fourteen days for purposes of interroga-
tion. They were subsequently detained under Section 10 (1) (a) bis
of the Internal Security Act of 1950 pursuant to a determination by
the Minister of: Justice. that they "engaged in adctivities which en-—
dangered or .were calculated to endanger the maintenance of public

order".

_ The Minister's decision was reviewed and approved by a review
commiitee_ conéisting of three persons (in this case three jurists,
although it is. 'only required that one be a jurist). appointed by the
State President. This review process should not be confused with
review - by .an independent judicial -tribunal, however. There is no
right to appear before the committee, .either in person or By legal
representative. The detainee has no right to examine the evidence
against him or to call his own witnesses. Records of the committee's
proceedings are closed to all but government officials. No review or
judicial challenge to the committee's decision is permitted, and the
committee's decision is only advis'ory;b the fin'al decision is that of

the Minister of Justice.

. It is obvious that preventive ‘detention is warranted- 'in some
circumstances and that lawyers are not by reason of their profession
exempt from laws applicable to the general populdtion.” However,

laws authorising lengthy periods of detention with no meaningful
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statement of the reasons therefore, no meaningful opportunity to
contest the detention order and no access to judicial review are prone
to abuse. Detaining lawyers without stating the factual basis for the
decision, without permitting the legality of the decision to be
challenged has a chilling effect on the bar and thus an adverse
effect on the independence of lawyers. Therefore the CIJL in a letter
dated 17 June 1980 invited lawyers' organisations.to communicate their
concern about these detentions to the Minister of Justice. Among the
organisations to do so were the bar associations of Ghana, Nepal,
Norway and Sweden, the Union of Turkish Bar Associations, the Union
of Arab Jurists and the Lawyers' Committee for Civil Rights Under
Law (USA). All five lawyers were released after more than fifty

days of detention.

It has since been learned that these five lawyers were among
six members of the Natal Laﬁ Society detained at this time, and the
Society convened a special general meeting on 26 June to discuss
these detentions, which it called "a matter of grave concern to this
Society". A resolution of protest was passed and a memorandum on
this subject prepared. Representatives of the Society met the Minister
of Police on 8 August to present the memorandum and convey their

concern about the detentions.

The CIJL also received news of the arrest on 10 June 1980 of a
Cape Town attorney, Rachaad Khan. Like the others, he was
detained first under Section 22 of the General Law Amendment Act

and then under Section 10 of the Internal Security Act.

According to the . information received, Mr Khan was arrested the
day after he had agreed to represent seven school children charged
with participating in certain demonstrations. He affirms that he had
no record of involvement in political matters, and that he agreed to
undertake their defence because of the duty incumbent upon every
attorney to render legal services conscientiously and without partial-

ity to all who request them.

On 18 July 1980 a letter was sent to the Minister of Justice

expressing concern about the effect detention might have on Mr
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Khan's legal practice and on the willingness of lawyers to represent
all those who request their services, and requesting that unless Mr
Khan be charged that he be released forthwith. He was released on
or about 10 August 1980.

Criticism of Inroads into the Independence of the Judiciary

A confidential memorandum prepared by a South African judge
severely criticises efforts of the government to reduce the inde—
pendence and authority of the judiciary in that country. The
memorandum was written to oppose the suggestion' of the Hoexter
Commission that an intermediary appellate court be crbeated to lessen
the work load of the Supreme Court. In the memorandum; which was
reprinted in large part in the Natal Mercury of 14 October 1980, Mr
Justice Didcott of Natal refutes in detail the arguments put forward
by the Commission in favour of the creation of this new court. He
concludes: "It 1is the suspicion, .rife in the ranks of both the
Jjudiciary and the legal profession, that ... the establishment of
intermediate Courts is not envisaged as -an end iﬁ itsellf, that it is
intended to be but the means to en end and that the end is to cut

the Supreme Court down to the ‘size the planners want it to have."

As examples of other measures already taken in pursuit of this
goal, the judge cites the creation of mandatory sentences which
deprive the court of discretion to impose punishment fitting the crime,
the elimination of part 'of the jurisdiction of the Supreme Court by
the creation of special tribunals, immunizing various administrative
acts from judicial review, indemnities protecting officials who have
acted unlawfﬁlly and, most importantly, suspension of the writ of

habeus corpus for large categories of prisoners or detainees.

SYRTIA

The Damascus Bar Association in January 1980 called for a
one-day strike of its members in support of demands for dissolution

of the Court of State Security, termination of a state of emergency
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declared 1in 1963, liberation of all detainees held pursuant to the
state of emergency and transfer of all other detainees to prisons
under civilian control. The strike was set for 31 January. In
response to government indications that the demands would be con-
sidered . and assurances that trials before the Court of State Security
would be suspended while these demands were studied, the bar agreed

to postpone any action until 31 March.

However, it was reported that between 17 and 27 February
twenty- seven persons were tried in the Court of State Security under
the summary procedures in force there and that five other detainees
were transferred to a certain prison "for execution withoﬁt trial".
The details of these allegations were transmitted by the International
Commission of Jurists to the governmént of Syria, which neither

confirmed nor denied them.

The government's evident unwillingness to implement the return
to a normal legal order led the Damascus and Syrian Bar Associations
to proceed with its plans for a strike on 31 March. They were
supported by the associations of medical practitioners, engineers and’
architects. About the "same ‘time, certain trade unions called a
general strike in a number of cities, such as Aleppo, Hama Deirezan

and Thib. In some instances, these continued for several weeks.

In response to this situation, over one hundred members of the
participating professional organisations were arrested, and the coun-
cils of the organisations were dissolved by government decree for
allegedly 'exceeding their mandate'. Twenty-four leading members of
the bar are known to - have been detained. Their places of detention
were not made public, and they were not allowed visits by their

families or lawyers.

In areas where a general strike had been launched, the army
intervened to end the strike. In Djisr El Chougour three hundred
persons were reported killed, and in Hama the head of the local

medical practitioners' association was among the persons killed.
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The situation has continued to deteriorate. President Assad was
wounded in an assassination attempt and the lawyer chosen by the
government to replace the elected president of the Damascus Bar was
assassinated, it was said by members of the Moslim Brotherhood. The
government in turn adopted a law making membership in this
organisation punishable by death, and several reports haver been

received of extra-judicial execution of opponents.

The CIJL considers that it is part of the normal duty of
lawyers and bar associations to comment upon laws and practices
affecting the rights of citizens. The bar demanded a return to a
legal order which would permit lawyers to defend effectively the
rights of citizens. This was done in a responsible manner, and the
unprecedented response of the government appears unwarranted. If
there were grounds to suspect any of the detained lawyers of illegal
activities they should have been charged and given a trial consistent
with the obligations Syria has accepted by ratifying the Covenant on
Civil and Political Rights. Such extensive detention of lawyers and
interference in the internal affairs of the bar can only be intended
to intimidate and render subservient the bar, which by its vefy

nature owes its primary duty to the law, not to the government.

The CIJL sent two letters to lawyers' associations -on 12 May
and 18 June urging them to communicate to the Syrian authorities
their concern about this matter. The response of the international
legal community has been overwhelmingly in support of the Syrian
bar. The Council of the Union of Arab Lawyers, representing the
bars of all Arab states, refused during the 14th Congress of the
Union in Rabat to recognise the lawyers appointed by the government
as being the legitimate representatives of the Syrian Bar Association.
A resolution condemning the government's actions was adopted at the
Congress of the Inter-African Union of Lawyers in May in Dakar, and
the Joint Emergency Committee- of the Union Internationale des Avocats,
the International Bar Association and the Association Internationale
des Jeunes Avocats sent a telegram to the president of Syria, ur-
gently protesting against the government's actions. The CIJL and the

Union of Arab Lawyers both brought this matter to the attention of
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the U.N. Sub-Committee on Prevention of Discrimination and Protection
of Minorities which adopted a resolution affirming the role of bar
associations in the promotion of human rights and calling upon all
governments to respect the right of lawyers 'freely and without
interference (to) form and participate in professional organisations”

(see p.37).

In June 1980 it was reported that the president of the Syrian
Bar Association was released from detention, but there has been no
news regarding the remaining detained lawyers or re-instatement of

the elected bar council.

ACTIVITIES OF LAWYERS' ASSOCIATIONS

SUDAN BAR:- ASSOCIATION

Article. 62 of the Constitution of the Sudan states: '"Advocates
shall defend the Constitutional rights of the citizens and shall ‘adhere
to the ethics of the profession in accordance with law." This
provision as interpreted by the Sudan Bar Association not only
describes a duty incumbant upon the lawyer as an individual, but
imposes a duty upon the bar association actively to defend the rights
and liberties of the citizens as a whole. For this reason, the bar
has been petitioning the government since 1977 for the repeal of
certain laws restricting the constitutional rights of the Sudanese and
the independence of the judiciary. 1In 1977 and 1978 memoranda were
sent to the President of the Republic setting forth the position of the
bar, and in 1979 a similar memorandum was sent to the Attorney-
General encouraging him to use his constitutional authority to propose
to the People's Assembly a bill repealing the laws in question. The
president of the bar personally met the President of the Republic and
was assured that the bar's proposal would be given thorough

consideration. Its proposal was referred to a high ranking advisory
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commission, but no bill was submitted to the legislature. When in
1979 no action had been taken, the position of the bar was spelt out

in a pamphlet widely distributed in the Sudan.

The bar's principle objection is to The Permanent Constitution

of Sudan (Amendment) Act, 1975, adopted by the People's Assembly on

16 September 1975, several days after an abortive military coup.

Article 41 of the Constitution guaranteeing freedom of movement and
Article 66 prohibiting arrest without warrant and guaranteeing prompt
access to a court after arrest were amended by the addition of
clauses permitting the legislature to create a system of preventive
detention and to provide for assignment of residence. The legislature
is empowered to create special procedures for notifying a person
detained or assigned to residence of the reasons for such an order
and the manner in which he shall receive a hearing, but the act

_specifies that such procedure shall be followed only 'when possible'.

When the act was passed in 1975, a system of preventive
detention was already 1in operation under the State Security Act of
1973. This amendment was seen as designed to eliminate the
possibility that the -Supreme Court would declare unconstitutional

these provisions of the Act, which were already being challenged.

The Act is judged unacceptable on two other grounds. Articles
81 and 82 of the Constitution, defining the President's duties towards
the nation, were amended by the addition of a clause permitting him
to make decisions having the force of law. This 1is considered
inconsistent with Article 118 of the Constitution which gives the

legislative power to the legislature and the President jointly.

With respect to the judiciary, Part VIII, Chapter 2 of the
Constitution has been amended to permit the creation of one or more
courts of state security. Previously the only exception to the
judiciary's exclusive exercise of the judicial function was the exist-
ence of Courts Martial. In this regard, two other laws are also
mentioned. The Armed Forces (Amendment) Act, 1976, permits the

President, with the approval of the president of the Supreme Court,
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to order civilians to be tried jointly with military personnel in
Courts Martial. This is considered to be inconsistant with the rights
of every citizen to be tried in normal courts applying normal law
and normal procedure. The bar also seeks the repeal of Article 131
of the Code of Criminal Procedure which regulates the President's
power to create special courts for crimes against the security of the

state.

The power to detain and to prosecute before special courts was
widely employed in the wake of attempted coups of September 1975 and
of July 1976. Many persons were detained, some for very long
periods. At least 150 persons implicated in the coups were brought
before state security courts, and according to Amnesty International

approximately one hundred of them were executed.

These courts fell into disuse in mid-1977, and during 1977 and
1978 a thousand detainees were amnestied. However, in mid-1979, the
government began again to employ both the power to detain and the
courts of state security. In this instance these powers were employed
primarily against communists or trade unionists involved in agitation
over economic issues and . Baathists opposed to the government's
moderate position on the middle east question. This illustrates the
danger that exceptional powers properly adopted in emergency situa-
tions, if left in existence after the end of the original emergency,
may éventually be used for purposes different than those for which

they were adopted.

Another measure whose abolition is sought by the bar is The

Exercise of Political Rights Act, 1974, which is judged incompatible

with the constitution and the principle of the equality of citizens.
Paragraph 5 of the Act empowers the Sudanese Socialist Union, the
sole authorised political party, to deprive a person of his political
rights including the right to be a candidate, the right to belong to
constitutional organisations and the right to vote. The reasons for
which such deprivation may be imposed range from conviction of
certain crimes to formation of fractions within the S5U or to "luke-

warmness'" towards the interests of the state. Although candidacy for
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governmental posts is not restricted to party members, this provision
gives the party an effective power of veto over candidates. The fact
that the individual's constitutionally recognised rights can be with~

drawn with no right of judicial review is particularly disturbing.

The final measure. criticised by the bar is the State Security
Amendment Act, 1976 which permits the Attorney-General to attach all

property, movable or immovable, of persons charged with offences
under the Act. A 1979 amendment extends the power of attachment to
all officials charged with committing crimes in their official capaci-
ty. While provisional seizure of assets may well be justified in cases
where corruption or misapplication of public funds is suspected,
application of this measure to a large category of persons still

presumed innocent could cause serious hardship. and injustice.

Sudan's constitutional recognition of the right and duty of
lawyers to protect the fundamental rights of citizens is a landmark
in constitutional jurisprudence, and reflects a principle whiéh is only
recently being recognised at the international level (see recent
resolution of U.N. Sub-Committee, p.37). The government is to be
congratulated on the way it has respected this right and engaged in
a dialogue with the legal community. It is to be hoped that their
suggestions, based on respect for the constitution:of the Sudan and
the principles of equality of citizens and the independence of the

judiciary, will be acted upon by the government.

ASSOCIATION OF LATIN AMERICAN LAWYERS FOR THE DEFENCE OF
HUMAN RIGHTS (AALA)

This association, founded in Sao Paulo in November 1979, held
its biannual general assembly in Lima in April 1980. The Association
is composed of lawyers committed to the cause of human rights, and
has sections in Bolivia, Brazil, Colombia, Chile, Paraguay and Peru.
Its purposes are to encourage the legal profession to use its talents

in the defence of human rights, to aid in the defence of lawyers
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committed to the cause of human rights, to develop permanent
programmes to communicate and to make public human rights viola-

tions and to undertake pertinent studies, seminars and congresses.

The formation of an organisation of committed lawyers and its
concern with the defence of the lawyers reflect the difficult circum-
stances for the profession prevailing in much of the continent. The

final declaration adopted by the lawyers in Lima states:

"

... human rights in Latin America are constantly and systema-
tically abused by ruling governments, civil or military, in
ways ranging from the -maintenance of generally oppressive
conditions of 1life to the execution of criminal acts such as
kidnapping, 'disappearances', torture, and death. In an effort
to give legitimacy to the violation of these rights, the govern-
ments of this continent use the Doctrine of National Security,
which expresses itself fundamentally in the creation of states of
siege, the imposition of emergency measures, the promulgation of
laws of internal security and the submission of civil jurisdic-
tions to military jurisdictions. The application of such mea-
sures not only limits the action of lawyers in the defence of
political prisoners and the service of community and labour
organisations, but these lawyers are themselves often the vic-

tims of the repressive policies of their governments. ..."

The Declaration of Lima calls upon all Latin American govern-
ments to promulgate an unconditional amnesty for all political prison-
ers and defendants, and demands the abolition of all states of siege,
laws of internal security and all trials of civilians in military
courts. A special resolution on the death penalty called for its
abolition and for an end to extra—judicial executions. A resolution
addressed to the government of Colombia demanded an end to the
torture and arbitrary use of detention said to occur there. One
addressed to the government of Bolivia denounced the existence of
para-military terrorist groups and the attacks against Dr. Anibal
Aguilar (see p. 7 ) and called for the abolition of the code of

military justice, said to be used to limit the rights of civilians.
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LAWASIA HUMAN RIGHTS COMMITTEE BEGINS WORK

LAWASIA, an organisation of lawyers from eighteen nations of
Asia and the Western Pacific region, authorised at its September 1979
conference the creation of a Human Rights Standing Committee. At its
first meeting in Hong Kong in March 1980, the committee decided that
it would receive and investigate complaints of human rights violations
forwarded by lawyers, bar associations and "other responsible voices
of opinion" within the region. The committee will examine facts, seek
comments from the parties concerned and '‘present a report referring
to both comments, together with its own conclusions". The committee
also sent an observer to the trial in Taiwan of three lawyers charged

with sedition (see CIJL Bulletin No. 5).

It decided to request from all governments of the region policy
statements in respect ‘of the independence of judges and the freedom
of lawyers to act in human rights cases. It also decided to-write to
all governments of the region to encourage them to include suitable
human rights curricula at all levels of education and to encourage

them to ratify the U.N. covenants on human rights.

LAWASIA's interest in the creation of regional human rights
mechanisms was reflected in two decisions, one proposing a regional
human rights seminar to be sponsored jointly by the United Nations
and LAWASIA, the other resolving to work towards the eventual
establishment of a Human Rights Commission for Asia, as well as a
Human Rights Centre, the latter body to have primarily an educative
function. The committee also resolved to establish contacts with other
regional initiatives in human rights, including those conducted by
lawyers' groups and church groups, and to work towards coordinating
such initiatives at the 7th LAWASIA Conference to be held in
Bangkok in 1981.

An important statement of principles regarding the implementa-
tion of human rights in the LAWASIA region was also adopted.
Recognising the different 1levels of economic development existing

within the region as well as differences of culture, religion,
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account of the existence from time to time of emergencies threatening
the life of the nation, the committee established a 1list of rights
which all countries within the region should respect at the present
time. The list includes the right to life, the right of accused per-
sons to a fair and public trial and to counsel of his choice, equality
before the law, freedom from torture and degrading treatment, the
right of detainees to prompt review by an independent and impartial

tribunal, and the right of every person to legal assistance.

The co-chairmen of the committee, which meets annually, are Mr
F.S. Nariman, a former solicitor general of India, and Mr Patrick

Downey, Chief Human Rights Commissioner, New Zealand.

-MEETING OF THE COUNCIL OF THE UNION INTERNATIONALE

DES AVOCATS (UIA)

The Council of the UIA meeting in Oslo on 4 to 6 September 1980
heard a report by former UIA president Albert Zurfluh of Paris
recounting the growing importance of attacks on the independence of
lawyers throughout the world and the activities undertaken by the
UIA and other organisations on behalf of the independence of lawyers.
Considering it necessary to reinforce such efforts and to improve
cooperation between organisations concerned with the independence of

the legal profession, the Council adopted a resolution which states:

"Since the Brussels Manifesto /a UIA document of January 1971
concerning the independence of the legal profession/ the shame-
ful exactions of authoritarian regimes have not ceased: concen-—
tration camps, silenced oppositions and deliberate rejection of
human rights have multiplied. Everywhere these violations of
the U.N. Charter and crimes against humanity have as a
corollary the most perfidious attacks against lawyers. Bar
associations are deprived of their disciplinary powers, regularly
elected officials of the bar are deprived of their posts by the

government of the day, lawyers are imprisoned, administratively
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detained, assassinated or tortured. In suppressing them the
freedom of the defence is withdrawn and proud and free voices
are annihilated. Dictatorship, with its most abhorrent aspects,

ineluctably passes by the destruction of the defence.

For this reason, the Council of the Union Internationale des

Avocats, meeting in Oslo the 5 September 1980,

~ considers necessary a regrouping of efforts of all organisa-
tions world-wide struggling for the defence of human

rights;

- proposes the union of all for the defence of the independ-

ence and freedom of lawyers, and

- declares itself ready to cooperate with all national or
international organisations following the same goal, and

makes a solemn appeal to this effect."

The UIA has begun implementation of this resolution by propos-
ing a meeting of international lawyers, jurists and human rights

organisations to take place in Geneva at a date not yet determined.

ENGLISH BAR ADOPTS RESOLUTION ON PERSECUTION OF LAWYERS

Despite opposition from some quarters, the English Bar approved
by a large majority a resolution empowering the Bar Council to
intervene on behalf of persecuted judges or legal practitioners. On
29 July the adjourned Annual General Meeting of the Bar resolved
"that the Bar Council in its discretion take all appropriate steps, by
way of public protest or otherwise, to support the just cause of
judges and>1ega1 practitioners abroad where there 1is reason to
believe that they have been harassed or persecuted because of their

proper professional conduct in the administration of justice".
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ACTIVITIES OF THE AMERICAN BAR ASSOCIATION

The American Bar Association adopted 1in 1975 a resolution
authorising its president to intervene on behalf of lawyers arrested,
detained or prosecuted by reason of their professional activities.
Eight such interventions have been made, in cases involving Argen-
tina (twice), India, the Soviet Union, South Korea, Swaziland,
Uruguay and Yugoslavia. A 'Sub-Committee on the Independence of
Lawyers in Foreign Countries' evaluates reports of such persecution
and makes appropriate recommendations. The Sub-Committee has
recently created a 'Concerned Correspondents Network' to circulate
information concerning persecution of lawyers to individual lawyers
wishing to receive it. Those wishing to participate in this Network
should contact the Sub-Committees chairman, Mr. S. Klitzman, 2238

Decatar Place, N.W., Washington, D.C. 20008.

UNITED NATIONS AUTHORISES STUDY ON THE INDEPENDENCE OF
JUDGES AND LAWYERS

Growing awareness of problems concerning the independence of
judges and lawyers and recognition of the importance of an independ-
ent judiciary and legal profession in the protection of the funda-
mental rights and freedoms of all persons has led the United Nations
to authorise a report on this subject. The Special Rapporteur, Dr.
L.M. Singhvi of India, submitted a preliminary report to the United
Nations Sub-Commission on the Prevention of Discrimination and Protec-
tion of Minorities in August 1980. The importance of Mr Singhvi's
report has pursuaded us to publish it in its entirety in the appendix

which follows.

After consideration of the report, the Sub-Commission authorised
Mr Singhvi to collect relevant information including "comments, views
or materials, including constitutional, legislative or administrative
provisions and practice, and decisions of courts and tribunals", from

both governmental and non-governmental sources. Of particular
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interest are articles or treatises treating this topic on a national or
regional basis, pertinent legal texts or decisions and bibliographical
references. Lawyers' associations or individual lawyers having such
material are encouraged to send it to the CIJL which has agreed to

assist in collecting it.

The same resolution requests the U.N. Secretary-Gereral to
consider organising a seminar on this topic under the advisory
services' human rights programme. The Sixth U. N. Congress on the
Prevention of Crime and Treatment of Offenders held recently in
Caracas also adopted a resolution inviting the Secretary-General to
expand technical assistance programmes designed to reinforce the

impartiality and independence of the judiciary.

Discussion of the Singhvi report led the Sub-Commission to adopt
a resolution stating that "freedom of association is ... vested with
particular importance for these professions", and calling upon all
states "fully to respect and guarantee the right of all judges and
lawyers freely and' without interference to form or participate in

professional organisations of their own."
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FURTHER DEVELOPMENTS IN CASES PREVIOUSLY REPORTED

On 15 June 1980 the CIJL issued a circular letter concerning
the detention without charge in Swaziland of defence attorney
Musa Shongwe. A large number of lawyers' associations respond-
ed to this request for intervention on his behalf. On 1 July 1980
the CIJL learned of Mr Shongwe's release.

On three occasions the CIJL has sent circular letters
concerning Joseph Danisz, a Czechoslovak lawyer sentenced to a
term of imprisonment and five years disbarment as a result of
his representation of political dissidents. A large number of
lawyers' organisations also responded to these calls for interven-
tions. It has been learned that he was freed from prison as a
result of a May 1980 presidential amnesty. He remains disbar-
red, however, and in effect has been reduced to the status of an

unskilled labourer.

Bulletin No. 5 contained an article concerning the suspen-
sion of Me. Yann Chouq of France for 'délit d'audience'. On 14
May the third Correctional Chambre of the Court of Appeals of
Rennes overturned the decision of the trial court citing 'proce-
dural ambiguities"” which made it impossible to determine whether
the suspension should be considered as penal or administrative

in nature.

Letters have been received from both the Central Board of
the Bar Association of Poland and Dr. Lis-Olszewski, the attorney
whose involuntary retirement and pension problem were reported
in Bulletin No. 4. He writes that he was offered the additional
pension to which he claimed to be entitled, but refused to accept
it demanding instead to be allowed to resume legal practice.
The bar association states that this is not possible, because
once a lawyer over the age of 70 has been involuntarily retired
there 1is no procedure permitting re-admission. It also denies
that the decision to retire Dr. Lis-Olszewski was unreasonable or
mala fides, and points out that in 1976 and 1977 he did receive

one year postponements of retirement.




APPENDTIX

Study on the independence and J'.mpartialify of the
Jjudiciaxy, jurors and assessors and the independence

of lawyers

Preliminary report prepared by the Special Rapporteur,

.

Mr, L.M. Si
T

1, The present Special Rapporteur rcceived the intimation of Bconomic and.Sdcialr
Counecil decision 1980/24, of 2 May 1980, in the third week of May 1980, authorizing
the Sub-Commission on Prevention of Discrimination and Protection of Minorities to
entrust him with the preparation of a report on the independence and impartiality-
of judiciary, jurors and assessors and the independence of lawycrs, to the end that
there shall be no discrimination in the administration. of justice and that human
rights and fundamental freedoms may be maintained and safeguarded, in the 11ght of
the comments made in the Sub-Commission at its thirty-second session. Since. the
intervening period before the present session of the . Sub-Commigsion was extremely
short and the Special Rapporteur was awoy from New Delhi for a considerable length
of time owing to previous commitments, it was not possible for the Special Rapporteur
to have the benefit of consultations with the Division of Human Rights. A brief
intorim preliminary report is, however, submitted, outlining the background, the
issues and methodology, and eliciting the guidance of the Sub-Commission.

iT

2. It is widely recognised in the world today that the concept of independence and
impartiality of judiciary, Jjurors and asscssors and. the concept of the independence
of lawyers are composite and complcmentory.  These concepts are integrally and
inextricably interwoven with the contemporary-ethos and’ tulture of hunan rights and
are indispensable for preventing discrimination in the administration of justice.

3. The peremnial and tenacious quest of mankind for justice and human rights has
helped to evolve the- jurisprudence of rule of law and has given risc to a wide
varicty of remedial institutions and procedurcs in different countries of the world.
In most countries of the world, judges and Lawycrs have notably striven to give
content to the ideals of rule of law and to makc those remedial institutions and
procedures work in live situations. The credibility and the efficacy of the judicial
function lies in the integrity, impartiality, and the independence of the judge and {h
juror; equally, the advocacy and the articulation of human rights and fundamental
freedoms and the due discharge of judicial functions to maintain and safeguard those
rights and freedoms depend on the indcpendence and integrity of the legal profession.

4. These pramises and postulates hiave becomo the common heritage of mankind in the
arduous struggle for human rights in the history of civilization and are universally
acknowledged as a body of general prowositions and broad principles. They are
regarded, by and large, as the shect-enchor of rights, freedom and justice in modern
societies. Ancient and medieeval societics in the Bast as well as in the West
consistently proclaimed the saactity of the judicial furction end the need for
ensuring its impartiality and indevendence. ‘the proclamations of that principle
did not, however, always match the realily of perfommencc and thus the principlce

of independence came to be subverted, compromisecd and undermined on many occasionsg.
In the long perspective of history, the principle has survived those pressurcs and
onslanghts. Bven in modern times, when the principle has come to be regarded as
universal and axiometic and is enshrined in constitutional documents of different
States and in solemn international declaraticns, its violations arc many, varied




B/CH. 4/Sub.2/L.7.
nage 3

frequent and extensive. In effect, in the-age of its triumph, the principle of
"independence" finds itself periliously cmbattled in the field of actual perfomma
Horeover, theoretical, ideological and empirical marks of interrogation have also
been posed to question the very concept of "indenendence" as well as to demonstra
its limitations.

i1t

5. The pioneering Study of Equality in the Administration of Justice b)} my
distinguished predececgor, Mr. Mohammac Ahmed Abu Rannat, who was appointed the
Special Rapporteur in 1963, was published in 1972, y It sums up the historical
background and the contemporary rationalc of the principle of "independence"; it
also formulates issues and principles of fundamental importance at the national
and international levels.

6. Mr. Mohammad Ahmed Abu Rannat prepared a preliminary report (B/Cil.4/Sub.2/2?
and Corr.l), three progress reports (E/CH.4/Sub.2/246, E/CN.4/Sub.2/253 and
E/CN.4/Sub.2/266), and outline draft report (/CH.4/Sub.2/289) and a final repori
(E/CN.4/Sub.2/296S. In August-Soptamber, 1969, at its twonty-sccond session, the
Sub-Commission considered the final rcport and transmitted it to the Commission ¢
Human Rights for its "earliest practicable consideration". In the following
year - 1970 - at its twenty~third session, the Sub-Commission considcred, and rot
the draft principles contained in paragraph 596 of the Report of the Special
Rapporteur and adopted (as revised) the "Frinciples on Equaelity in the Administr:
of Justice" by resolution 3 (XXIIIS and transmitted them to the Commission on Ihw
Rights for examination with regard to the advisability of preparing a convention
a declaration, or both, on equality in the administration of justice, or several
instruments dealing with various aspects of the problem, and for decision as to
subsequent action. In its resolution 5B (ICC(I) of 1% September 1978, the
Sub-Commission decided to request the Secretary-General to prepare "a preliminar;
study with regard to such measurcs as have hitherto been taken and the condition:
regarded as essential to ensure and securc the independence and impartiality of
the judiciary, Jjurors and assessors and the independence of lawyers, to the cnd
that there shall bc no discrimination in the administration of Justice", for
submission to the Sub-Commission at its thirty-second session in 1979. Onc of 1
purposes$ of the Secretary-Generol!s precliminary report was to submit to the
Sub~-Commisgion proposals concerning the outline and the main orientations of a
comprehensive study of the problcms involved.

Iv

7. The preliminary report of thc Secrctary-General (EB/CH.4/Sub.2/428) provides :
fresh starting point, a framework of mcthodology and a contextual sctting for th
task entrusted fo the present Special Rapporitcur. As pointed out in paragraph 7
of the preliminary report of the Secretary-General, the substance and geographic:
scope of information available to the Secrotariat was so limitoed that it could n
constitute a sufficient basis for a tiuly comparative study of the subject. 2

closer analysis of the infomation contained in documents E/CN.4/Sub.2/430 and A
E/CN.4/6\1b.?/394, 408 and 431 shows that a fuller survey of relevant provisions

y United Nations publication, Salcs ilo. B.T7L.XIV.3
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in different legal systems and a comparative study of the subject would not only be
useful but essential. To make such a study truly meaningful, it would be necessary
to go beyond the mere compilation of the textual provisions; it would be necessary
to perceive those provisions and systems in action, to examine the texture of reality
and to evaluate the strength and cffectivencss of the existing safeguards. In
consonance with the general directions of the Sub-Commission on preparatlon of
stud:l.es, in resolution B, contained in percgraph 97 of document L C T4, 703
(B/c1.4/5ub.2/T..61, adopted on 15 Jonuary 1954 ), the Special Rapportour would like
to draw upon studies of publicists and scholars and to- apply the critical and
interdisciplinary apparatus of social sciences in preparing the study. The

Special Rapporteur would also utilize the reports of international conferences,
seminars and other meetings on the lincs mentioned in paragravh 5 oi the preliminary
report of the Secretary-General.

v

B. The Special Rapporteur proposes to consider the problem of dofining the concept
of "independence" as applicable to -the judiciary, jurors, assessors and the legal
profession and to identify the contextual concomitants of that concept viewed in its
broad spectrum. These concepts and concomitants would be dealt with in tcmms of
their rationale and justification as well as in temms of problems and solutions.
In this connexion, it is necessary to mention that philosSphers as well as empiricists
have occasionally questioned the very concept of independence. There is considerable
literature on the subject. Therc are some vho assert that the concept of independence
is a myth, there are others who point out, on the basis of hehaviouristic studies,
how the "polities of the judiciary" is conditioned. There is, however, a large
majority of opinion which holds the view that despite the conditioning constraints
of social and ideological affiliations and subjective and individuzal predilections,
it is possible to achieve a high degree of objeetivity,; ncutrality, impartiality,
access and indepcndence in the perfoimmance of the judicial i‘u.nct:.on, The same is
true.in greater or lesser measure of jurors and assessors. ’

9. The problem of "independence® in respect of the legal profession assumes a
different aspect. A lawyer represents his -lients and there is bound to be a strong
clement of partiality in that repicsentationel role. In the discharge of that
professional representationasl zole, indenendence is indispensable.  If a lawyer is
to represent his client faithfully, hc must be "independent” of all klnc‘ of
impediments in the fom of pressurc, du: thrcat, intiridetion, inducamnt ~nd
conflict of interest, whatever the souvcs or mode of such impediment. "’hc legal
profession must also be cccountable in temme of its profossional ethics, ctiquette
and discipline; it has also to be mtable in lorger social tomms 1n facilitating
the access of individuals and instituticns to the systom of Jjustice, The Epecinl
Rapporteur submits that in the context of current juristic controver 51os, it is
necessary to restate the case for "independence" and to fomulate a viable cquation
between Yindependence” and "accountebility". '

3

VI

10. The Sccretary-General had, in p ra;h 16 of his preliminary
out that the temm judiciary has o ros cd ns wrll as o
most systams, there arc bodics of public of

important rolc in the administrotlion of justi
protecting human rights. They mey not

ronort, peintod
generic connotation., In
sials (cr institations), whe pley an
in resolving dis»utes and in
1y helong te the cadees of the judiclary
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in the strict and conventional scnse of the word, The Secrctary-Genoral had sough
the guidance of the Sub-Commission as to whether and to whet cxtent, the various
officials and institutions exercising judicial functions and powers should be
included within the scope of the study. "he Special Rapporteur secks the same
guidance, particularly with regord to the institution of administrative o
quasi-judicial tribunals, e.g. Preluraturs, Parliamentary Comaissioncr or Cmbudsmar
Ministerio Publico, arbitrators and similar authoritics, who may not Lo formally
endowed with the status of judge. In a nerrower compass, it may nlso be clarificd
if persons other than lawycrs, i.e. other then those formally enrolled as lawycrs,
performing representational functions in specific disputes sheuld be included in
the study from the point of view of safegnarding the indcpendence of such persons.

ViE
11. The concept of the indcpendence of the judiciary and the legal profession has
many ingredients and multiplce faccts., The proposed study should spell cut those
ingredients and facets in conceptual and operational tems. It appears that, in tr
context, the conclusion of the International Congress of Jurists on the Role of Law
in a Frce Society, held in Mew Delhi in 1959, is apposite in a basic schse., It
states that the independence of the judiciary implies freedom from interference by
the Executive or Legislative with the cxercise of the judicial function, but assert
that that does not mean that. the judge is entitled to act in an arbitrary manner.
His duty is to interpret the lew ond the fundemental principles and assumptions th:
underly it. The role of . the judge and of judicial review however, is so complex ar
far-reaching that it has frequently been the souwcs of the most fierce constitution
controversies and political conflicts. The frontiers of judiciel revicw cannot he
casily or clearly defined and delimited “he struggles for balance of power in
different systems give rise to complex and sometimes intractable problams with
regard to the independence as well as the accountability of the judiciary and the
legal profession. The groundnorms of puch accountability as well as of independer
from subtle and not so subtle pulls and pressurcs, and well as from outrageously
crude and gross interference by the exccutive and the legislatnre, have to be defin
on a world-wide basis with a mcasuxce of floxibility so as to allow sufficient play
in the joints of different systeams ond yel not allow "l'intinmc conviction du juge"
to be smothered or the integrity of the judicial function to be atrophicd. The
question of safeguarding the indcpondence of the judiciary is thus not merely o
theoretical issue but an intensely practical problem. It involves, inter alia,
institutional safeguards, safeguards of cthos, tradition, culturc and conventions,
safeguards of international standerds and of national and internationsal public
opinion, safeguards of reporting, monitoring and objective appraisal by national
and internationzl agencies, safeguonds of professional and hicrarchical sciutiny
and safeguards of procedural natvrc. %Zhe Special Rapporteur would like to have the
benefit of the views of the Sub-Commission in the matter of the difforent kinds of
safeguards and the extent to which they may be accepted as common denominators.

VIII

12, As the preliminary report of the Secwetary-General d=monstrates, there are
wide-ranging differences in the world in the way judges arc scleocted, appointed and
trained, in the matter of tenurs, transfer, retircment an? removel of judges, in
the way the legal profession is orgenized and disciplined, in the way the cthics
of the legal profession is defined, in the neancr that jurors and asseszors arc
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chosen and the roles that are ascribed to tham, There are also radical differences
in the relations betweon thes Bench and the 3ar., Vaat is more, the nature of the
problems and the actual expericnces are diffcrent from country to country.
lotwithstending such differences, therc is o .almost universal common arca of
egreement on the trsic principles, bocausc these principles ere inherent in .the
very nature and purposc of a system of Jjustice, The Special Rapporteur proposes

to put together these common basic principles while teking full ncte of differences
and divergences of institutions and oxpericnces in order that a universally
accepteble and a reasonably flexible medel with different options appropriate to
each system may be put forword.

J—
Iix

13. Conditions necessary for the inpartiality and the independence of judges, jurors
and assessors and for the independence of lawyers have been discussed in the study
prepared by Mr. Rannat as well as in the proliminary report of the Scerctary-~General.
The Special Rapporteur proposes te survey, anolyse and evaluate different systems
and focal issues relating to the training of judges, selection and appointment of
judges, judicial oath of affirmation, tonare cf judges, transfer of judges,
selection and appcintment of judges, salarics, perquisites and pensions of judges,
provisions for retircment and post-rcetirencent benefits,. privileges and immunities

of judges, contempt of court, problems of judiclal review, non-judicial activities
of the judiciary and of judges, disqualification, impeachment end removal of Judges,
protection of judges against impropcr influcnces and pressures to which they may be
subjected, sanctions applicable to judges for failure to display independence and
impartiality in the perfommance of thoir functions, judicial ethies and code of
conduct, role of judicial service commissions or superior councils of the judiciary
and that of similar bodies, special couwrts and military tribunals especially undcr
regimes of emergency or exception, sclcction of jurors, jurors' oath of affimmation,
immunities of jurors, incompatibility of ccrtain activities with scrvice as jurors,
protection egainst improper influcnces te which jurors mey be subjected, sanctions
applicable to Jjurors falling to display indepcndence and impartiality and similar
questions relatlng to aSBESSOTS.

14. Similarly, the Specizl Ropportcur would alsc cxaiine differont systems and
centrel issues relating to troining for ond acesss to the legal profession, the
role of professional orgs ;nlzntlom, the relationship between lawyers and their
organizations, the relationship buetween tho Bench ~nd the Bar, the relationship
betwecn lawyers and the State including 101@[!11‘.: cngaged or appointed by the State,
the status and role of ministers of law ¢ stice, attorneys-general, advocates
ganeraly, prosccutors and other lewyoers ropros nting the State, conflicts of
interests, conventions, cthics, thc ctiquettc and code of conduct of the logal
profession, disciplinary proccedings, priviloges of lawyers, limitations on the
non-professional activities of laowycrs, T lawyers and lewycrs!
orgenizations in the peliticel-congtid el em, provisions for the

proteetion of confidenticlity in client-counscl = tions, immunity of lawyers
from prosccuticn and detention for Jdischs vrcfessicnal obligations, accoss
of lawyers to the judiciary, -nd srnetione smplicekl

ckle to lawyors for failure to
observe independonce. -
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15. Each one of* the above-mentioned facets of indcpendence raiscs further vital
questions of institutional and proccdural safeguards and the manner in which
conflicting points of view on qucstions of such safcguards may be accommodated ar
a proper, pragmatic and principled balance struck. In this vast arca of diversid
and complexity, the Special Rapportcur sccics the benefit of the views of the membe
of the Sub-Commission.

S

16. Of particular relevance to the pronoscd study is the mannér in which the
independcence of judges, jurors asscssors and lawyers is abridged, undemined,
attacked and invaded in our own day ond time. The platecau of perils to the
impartiality and independence of judges, jurors and asscssors and to the independ
of the legal profession should be mcpped carefully and elaborately to cnable us t
negotiate the terrain and overcomc its hazarts successfully by a combination of
written constitutional and legal provisions, institutional, cultural, procedural
other appropriate safeguards.

17. It is suggested that among several reported factors and occurrences affectin
the impartiality and independence of judges, the following may be notod and discu
and other factors and categorics of occurrences not noted below may be further
catalogued in the light of the discussions in thc Sub-Commission:-

(a) Dismissal, which sometimes involves removal or dismissal of an individu
judge for refusal to decidec a nmarticular case in a particular manncr, and
sometimes involves collective rcmovels and dismissals of judges or the
abolition of entire courts when they are perccived as obstructing thoe projec
ambitions or objectives of tho cxecutive powver. JAmendmont of laws affccting
the tenure of judges so as to pemmit their dismissal or rcmoval at the °
discretion of the executive is a related mcnace to the 1ndcpondence of judge

('b) Transfer is known to be used cither to punish a judge or remove him fro
a jurisdiction where his independence is considered a problem by the oxecuti
Examples of the latter include the towsfer from criminel to civil court of

Judge who displayed sympathy for accused belonging to a racial minority, or

transfer of a couragecous civil 11'b01t rion from a court of genersl jurisdict:
. to a tax court.

(c) Appointment of judges for a limited term or on an acting or officiating
basis, and confimmation of judges in pommancent posts and tenures on politice
considerations.

(d) In countries where promotion or confimation of judges proceecds by
established rules or conventions rather than by oxcrcise of executive.
digcretion, abrogation of rulcs oxr conventions for promotion may be
considered as a variant of the punitive usc of transfers.

(e) Assassination and "@isappcarancce" of judges, althouvgh less common
than assassination and "“diseppcarance" of lawyers, occurs with sufficient
frequency and must be considered as a nroblem affecting the independence of
the judiciary.
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(f) Bmergency moasures ocourring during states of cxception.which deprive
the judiciary of its powoer to consider cortein questions of constitutional
law, to enforce its decisions or to tuy cortain categories of casus end to
curb and curtail the judieciel functisn also impinge on the indcpendence of
judges. In gome cases these esvects of their jurisdiction simply ccase to
cxist, while in other cascs they awze trensferrcd to military ‘courts orn
other specially constituted courts whese partiality and whosc lack of
independence, juridical lnowledge and crmerience is alarming.

(g) Adverse publicity, ambarrossing accusations in public, end pepulist .
pressurcs to doflcet the judiciary from its:appointed rolc.

(h) Indircct and/or sclective c

tive pasronage.

18. The Special Rapporteur would like thoe Sub-Commission to comment on the factors
and categories of occurrences mcntioned above and to add to and amplify the list so
that cach kind of interference moy be matched by a corresponding scet of safcguards.

19, & similar excrcisce on a somcwhat limited scale should be attempted in respect
of intcrfercnce with the indcpendimnce end impartiality of jurors and assessors.

20. A catalogue similar to thot attemmtod and cnvisaged above for judges, jurors
and asscssors is in the contemplation of the Smecial Rapporteur in respect of the
whole range of interference with the i cndence of lawyers. The phenomenon of
such interfcrence -appears to have assimed larger proportions and wider incidence
in the rccent past. In any cvent, it is beoing documented and reported more
systematically and purposefully, perticularly after the establishment of the
Centre for the Indpcndonce of Judges ond Lewyers. The mapping of the problem
arcas of interference with thc indercndence of the legal profession is somowhat
more difficult as comparsd to a similar ciicrcisc in respect of judges, jurors and
assessors., Obviously, it is no less imwortant. ILqually pressing is the nced for
safcguarding the independence of the legal profession. from 11 formas of impediments
and interference. : :

21, It is suggested that amon;; sovera
the independence of lewycrs, the Lolls
factors and categories of occurrcncu below may be further catalogued in
the light of the discussicns in the Sub-Comissions:- : .

orted factors and occurroncces affecting
ey be noted end discusscd, and other

(O oToR

(a) Disciplinary procecdings, disbarmont, susponsion from practice or
prosecution of lowycrs for acts wiihin the wroper scope of their professional
dutics, such as filing complainte ebout nelicce mistrcatment of o client,
challenging the impartiality of o judge, challenging the legality of a law

d he legality of a clicnt's bchaviour

or administrative action, o dof
oxr stataments;

(b) Threats, intimidation, di
or breach of privilege proce
made in legal procecdings on
criticising individuals or r
of justice;

shamment, suvenension froem practice, contempt
Aings, T wution of lawycrs for statoments
he centext of a legal procoeding for
onosing changes in the administration
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(¢} Selective and motivated prosccution, including raids, searches, seizures
and other kinds of harrassment, application of administrative sanctions
against lawyers known for their defencc of civil liberties, political defendan
or social groups such as pcasants, trode unions, or racial or rcligious
minorities and for offences purportedly and ostensibly unrelated to these
activities;

(4) Detention without charge or trial. Although sccurity authorities normall;
do not offer reasons for such detcntion, it is often the case that a number of
lawyers are detained at the same timc and the lawyers selected are known for
their activitics as defence attorneys or advocates and advisers to opposition
groups or disadvantaged of the socicty. The effect, and prosumably the purpos
of such detention is to punish and intimidate lawycrs whe have dcmonstrated thce:
willingness to provide such sorvices, and to subduec and supvress the Dar as a
wholes

(e) Physical liquidation or "disappearance" of lawyers has been a scrious
problem in recent years in certain countries. In some cases the reasons for
assassination are not knovm, but in othcrs death threats or subsequent
communiqués confirm that logal activities on behalf of certain individuals or
groups was the reason. In some countrics this has led to the result that no
political defendant is able to find on independent and experienced criminal
lawyer willing to defend him. Systamatic assassination or "disappcarance" of
lawyers must therefore be corisidered not only a violation of the individual's
right to life and liberty, but alse a threat to the indepcndence of ‘the
profession and a threat to human rights and fundamental frecdoms;

(£) Lawyers are expressly barred from practice for political reasons in a
small mumber of countrics. Ior cuamplc, in one country, membership in certain
political or professional organizations is considered as proof that the
applicant does not support the "basic constitutional order", while in another
country lawyers may be barred from practicce despite commendable and notable
professional records because they have not demonstrated sufficient support
for-the current political leadexshin of the country;

(2) Political patronage and prefermont by the State and hostile discriminatior
by the State on political grounds.

XIT

The Special Rapporteur pronoscs to study conditions necessary for the

independence of the legal profession as wcll as those necessary for the indepnendencc
and impartiality of judges and jurors, intex alia, on the basis of the Remmat Study,
the preliminary report of the Secrotary-General, reports of Law Commission,

comparative studics and writings of scholars and publicists on the following lines:

(a) A system of appointment end training which is designed to provide judges
with the requisite qualitios of lcamming, humanity, integrity and moral courage
and which, as far as possible, cxcludes.political influcnce and proncness to
any form of pressure or inducament, and ensures that women and persons from
national and racial minoritics and wnder-privileged classcs are not unfairly
excluded from the judiciary; )
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(b) & system of remuneration, nerovisites, pensions and post~-retirement
benefits which permits judges to resist improper pressures on professional
independence;

(c) Cuarantecs of tenure and gueronices against any change in emoluments
and conditions of service advewse to scrving judges; '

(d) Tmmunity for acts done in Jjudicial capacity and special procedures in
respect of any: restraints on a judge:

(e) The right to form or particivate in national and international professional
organizations.,

(f) Public image and opinion of Judges, jurors, assessors and lawyers.

(g) Recognition of the right of litigants and lawyers to contest the partiality
of judges without fear of adverse conscequences.

() Moderation of laws relating %o the power to punish for contempt of court;

(i) An adequate ecducation in law, including the study of humén rights and legal
ethics, which is essential to thc development of the subjective component-of
"independence" for the purpcse cof maintaining human rights, promoting ’
fundamental freedoms ané preventing discrimination;

(j) A financial structure of thc profession which pemmits lawysrs to serve
conscientiously all sectors of thz society, including the indigent and the
disadvantaged, and which alsc pemits the lawyer to resist improper attempts
to influence his professicnal invegrity;

(k) BEffective safeguards to ensure that the legal profession is open to -all
and does not.become a closed preserve of privileged classes, Effective access
to the legal profession should be provided to women, national and racial
minorities and under-privileged classes; : - :

(1) The right to fomm and maintain profissional associations. free from
govermmental interference as an-essentvial element of professional independence.
Free exchange of information, ideas and assistance in the framework of local,
national and internetional orgenizations provides important reinforcement of

" the professicnal competence and morel integrity of lawyers, especially in areas
where practitioners are few in mumber cr function in difficult and onerous
conditions; . -

(m) In areas where the small size of the legal community renders lawyers
particularly susceptible to infommel. pressures, systems or agreements

pemitting lawyers from cther states to assume responsibility of cases .on.an
ad hoc basis would reduce the burden on tie local Bar and reinforce the
independence of the profession;

(n) Tegal aid, advice end assistence es an aid to'independsnce.



E/CH.4/Sub.2/L,751
page 11

(o) Regulation of relationship between the “tate and the legal profession,
including the law officers of the Utate;

(p) An international reporting and monitoring system, consultative status to
the national oxganizatiors of the Bar and the ITsncn in the United ations
system and a specific international complaints procedure or the establishment
of an international forum or tribunal for the purpose of looking into complain
of gross and persistent violation of the impartiality and the independence of
judges, Jjurors and assessors and that of the legal profession.

XIIT

23. The Special Rapporteur has mentiioned several points on areas of concern and
issues of importance which require further study. He proposes to update available
information, to analyse the infommation which has alrecady been collected, to make a
fuller comparative study of the constitutional and legel provisions in different
countries and to utilize available documentation and scholarly worlk., It is also
proposed to study the philosophical and empirical questions raised in respect of
the concept of independence and to restabe the case for independence. It is
proposed to study further the factors having an adverse impact on the indepandence
and impartiality of the judiciary, jurors and assessors and the independence of
lawyers, including their effect on the protection afforded by other rights set
forth in the Universal Declaration of Iluman Rights, the international covenants

on civil and political rights, and on cconomic, social and cultural rights, and
the draft body of principles for the protection of all persons under any form of
detention or imprisonment.

24, It is proposed to study and scrutinise the provisions and evaluate the methods
adopted in different systems fto prevent interference with the impartiality and
independence of judges, jurors and assessors and with the independence of lawyers.
The Special Rapporteur considers it important to exemine the significance of the
rights set forth in the Universal Declaration and the International Covenants and
to consider what judges and lawyers can do to strengthen the fabric of fundamental
freedoms and human rights and vhat can be done in this regard by means of an
international reporting and monitoring system on a voluntary non-governmental basis
as well as in the United Nations system. The question of a specific and effective
complaintprocedure would also be examined. It is also proposed that the role of th:
organized Bar, the image of the legal profession and the judiciary, the impact of
public opinion and awarcness in matters concerning the independence of the judiciar;
and the legal profession and the guestion of the accountability of the legal
profession and the judiciary should be examined. The Special Rapporteur proposes
to suggest methods and measures for the United Hations system as well as for nation
legal systems for optimising the indepcndence and impartiality of judges, jurors am
assessors and the independence of lawyers. Following the consideration of such ste:
and measures by the Sub-Commission the Special Rapporteur would like to propose
Draft Principles and submit the draft of an international declaration or covenant
to effectuate the concept of "independence."
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The West Bank and the Rule of Law

A study by members of Law in the Service of Man (LSM), a group of Palestinian lawyers
affiliated to the International Commission of Jurists (1CJ),
published jointly by the I1CJ and LSM, Geneva, October 1980, 128 pp. (ISBN 92 9037 005 X).
Available in english. Swiss Francs 10 or US$ 6, plus postage.

The study is the first survey and analysis to have been made of the charges in the
law and legal system introduced by Israeli military orders during the 13-year occu-
pation. it is a task which could only be undertaken by West Bank lawyers as the
military orders, which number over 850, are not available to the genera! public and
not to be found in libraries. The study is divided in three main parts: the judiciary
and the legal profession, restrictions on basic rights and Israeli alterations to Jorda-
nian law. The authors of the study argue that the military government has extended
its legislation and administration far beyond that authorised. under international law
for an occupying power, thus ensuring for the State of Israel many of the benefits
of an annexation of the territory.
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Geneva, September 1980, 86 pp.

Available in english or spanish. Swiss Francs 6 or US$ 4, plus postage.

The report describes the legal framework and major human rights violations under

Somoza’s regime and discusses the human rights situation under the present regime,

It comments favourably on the new government’s commitment to the rule of law

and the legal protection of human rights, but it urges the government to resolve the

problem of the 7,000 somocistas’’ still in detention by accelerated releases and im-
proved trial procedures.
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Association and John Woodhouse, Secretary, Centre for the Independence of
Judges and Lawyers, published by the International Commission of Jurists,
Geneva, November 1979, 68 pp. Swiss Francs 4 or US$ 2.50, plus postage.

This report describes the prosecution and punishment or harassment of nine lawyers
arising out of their defence of political prisoners. These cases indicate the harass-
ment accorded to ‘‘the small body of civil rights attorneys who have attempted to
carry out their obligation to be vigilant in the protestation of human rights.”” As a
background to these cases, the authors describe the general nature of the political
repression and the undermining of the independence of the judiciary in South Korea.
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