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Ukraine: Dismissal and criminal prosecution of judges undermine
independence of the judiciary

The International Commission of Jurists (ICJ) today called on the Ukrainian authorities
to discontinue criminal prosecutions and dismissals of Constitutional Court judges.

These measures, which came at a time of crisis in the country, were taken due to
disagreement with a ruling made by the judges in 2010. The measures interfere with
the independence of the judiciary, and are inconsistent with the principle of separation
of powers and respect for the rule of law.

Wilder Tayler, ICJ Secretary General underscored that “In times of crisis the stability
and continuity of the judiciary is essential. Judges should not be subject to arbitrary
removal, individually or collectively, by the executive, legislative or judicial branches”.

On 24 February 2014, the Verkhovna Rada, the Parliament of Ukraine, adopted a
resolution according to which twelve of the eighteen judges of the Constitutional Court
were to be dismissed by the institutions which appointed them. Five of the judges
were dismissed by the Rada itself. The Rada recommended that the Acting President
and the Congress of Judges consider dismissing the other seven judges. On 13 March,
the Parliament appointed four new judges of the Constitutional Court. The grounds for
dismissals were breaching the oath of a judge.

Moreover, in accordance with the resolution, the Prosecutor General was assigned by
the Parliament to initiate criminal proceedings against those judges who were “guilty
of adopting the decision of the Constitutional Court of Ukraine of 30 September 2010
No 20-rp/2010”, which overturned the adoption of the Constitution of 2004.

The Parliament’s resolution against the justices of the Constitutional Court followed
the Ukrainian political crisis, which reached its peak on 22 February 2014 after three
months of protests and violent clashes, and resulted in a change of government.

“The ICJ is deeply concerned at the dismissal and criminal prosecution of Ukrainian
Constitutional Court judges on grounds of their interpretation of the law in judicial
decisions” said Wilder Tayler. ™ These measures are inconsistent with respect for the
independence of the judiciary and the rule of law. It is precisely at moments of
transition or crisis, such as Ukraine is nhow experiencing, that upholding the rule of law
and the separation of powers is most critical. Any disciplinary action against judges
must respect the independence of the judiciary, be based on established standards of
judicial conduct and be taken only following a fair procedure in which the rights of the
judge concerned, including to a defence, are respected.”



The ICJ stressed that action taken against the judges of the Constitutional Court is
inconsistent with the duties of all branches of the government of Ukraine to respect
and protect the independence of the judiciary. This duty, a fundamental pillar of the
rule of law and a fundamental aspect of the principle of separation of powers of the
three branches of government, is enshrined in both the European Convention on
Human Rights and the International Covenant on Civil and Political Rights,
international human rights treaties to which the State is a party. Furthermore, Article
1 of the UN Basic Principles on the Independence of the Judiciary clarifies that all
governmental and other institutions must respect and observe the independence of
the judiciary. This requires that judges have jurisdiction over issues of a judicial
nature and that judicial decisions by courts must not be subject to revision (Principle
4). Judges must have guaranteed tenure until a mandatory retirement age or the
expiry of their term of office (Principle 12) and can be subject to suspension or
removal only following fair procedures (Principle 17) and only for reasons of incapacity
or behaviour that renders them unfit to discharge their duties (Principle 18). The
European Court of Human Rights found, in the recent case of Volkov v Ukraine, that
dismissal of a judge of the Ukraine Supreme Court through a parliamentary procedure
violated the right to a fair hearing under Article 6.1 of the European Convention on
Human Rights, since there had been insufficient examination of the merits of the case,
and it had not been heard by a tribunal established by law.
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