
 

 
 
 
 
 
 
 
 

UNITED NATIONS HUMAN RIGHTS COUNCIL 

21st Session of the Working Group on Universal Periodic Review 
January/February 2015 

 
 

INTERNATIONAL COMMISSION OF JURISTS’ SUBMISSION TO THE UNIVERSAL 
PERIODIC REVIEW OF LAO PEOPLE’S DEMOCRATIC REPUBLIC 

 
Submitted in June 2014 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Composed of 60 eminent judges and lawyers from all regions of the world, the 
International Commission of Jurists promotes and protects human rights 
through the Rule of Law, by using its unique legal expertise to develop and 
strengthen national and international justice systems. Established in 1952, in 
consultative status with the Economic and Social Council since 1957, and 
active on the five continents, the ICJ aims to ensure the progressive 
development and effective implementation of international human rights and 
international humanitarian law; secure the realization of civil, cultural, 
economic, political and social rights; safeguard the separation of powers; and 
guarantee the independence of the judiciary and legal profession. 

 
 
 
 
 
 
 
 
 

P.O. Box, 91, Rue des Bains, 33, 1211 Geneva 8, Switzerland 
Tel: +41(0) 22 979 3800 – Fax: +41(0) 22 979 3801 – Website: http://www.icj.org - E-mail: 

info@icj.org  



ICJ’s submission to the Universal Periodic Review of Lao People’s Democratic Republic 
  

 

 1	  

ICJ’S SUBMISSION TO THE UNIVERSAL PERIODIC REVIEW OF LAO PEOPLE’S 
DEMOCRATIC REPUBLIC 

 

Introduction 

1. The International Commission of Jurists (ICJ) welcomes this opportunity to contribute 
to the Human Rights Council’s (HRC) Universal Periodic Review (UPR) of Lao People’s 
Democratic Republic (Lao PDR). 

 
2. In this submission, the ICJ wishes to draw the attention of the Human Rights Council’s 

Working Group on the UPR (Working Group) and to the Human Rights Council 
(Council) issues concerning (1) Lao PDR’s failure to implement its obligations under 
international law in cases of enforced disappearances; and (2) Lao PDR’s engagement 
with international human rights instruments and mechanisms. 

 

Failure to implement obligations under international law in cases of enforced 
disappearances 

3. On 15 December 2012, Sombath Somphone, a prominent community organizer and 
proponent of sustainable development, in Lao PDR, went missing. Closed circuit 
television captured traffic police stopping him at a checkpoint in Vientiane and being 
taken away by unidentified men. Some have speculated1 that his abduction was due to 
his role as co-chair of the Lao National Organizing Committee for the Asia-Europe 
People’s Forum (AEPF), an event that took place from 16 to 19 October 2012 in Lao 
PDR for the first time which allowed civil society groups from all over the country to 
critically discuss issues regarding development and human rights.2  

4. On the occasion of the first anniversary of Sombath Somphone’s “disappearance”, the 
ICJ released a legal memorandum, highlighting, among others issues, Lao PDR’s 
obligations under international law in enforced disappearance cases and calling upon 
the Government of Lao PDR to undertake a prompt, thorough and impartial 
investigation, and to resolve the alleged enforced disappearance. In the legal 
memorandum, the ICJ stated its belief that circumstantial evidence in the case was 
sufficient to strongly suggest an incident of enforced disappearance, as it fell within 
the definition of enforced disappearance under article 2 of the International 
Convention for the Protection of All Persons from Enforced Disappearance (ICPPED), a 
treaty that Lao PDR has signed but not ratified.3  

5. To date, the Lao Ministry of Public Security has issued only three “progress reports” on 
the investigations, in which they have effectively denied any knowledge of Sombath 
Somphone’s whereabouts. Ng Shui Meng, the wife of Sombath Somphone, has not 
been given copies of the relevant investigation documents. The public prosecutor has 
also yet to open a prosecution case on the allegations. Notwithstanding the lack of 
meaningful progress, the Government of Lao PDR has declined to accept assistance 
from foreign experts to help analyze the closed circuit television video for further 
leads.4  

6. On 4 September 2013, Ng Shui Meng filed a petition under article 6 of the Laotian 
Constitution with the Office of the Supreme People’s Prosecutor, seeking relief from 
acts of “bureaucratism and harassment” by law enforcement authorities who have 
refused to provide her with a copy of the results of the investigation. During a follow-
up on the status of the application in January 2014, she was informed that it had been 
misplaced. The current status of the application is unknown.5 

7. In light of the above, Lao PDR has failed to comply with the following international law 
and standards: 
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(i) Duty to criminalize all acts of enforced disappearance, torture and ill-treatment, 
summary, extrajudicial killing, and arbitrary detention 

8. Article 2 of the International Covenant on Civil and Political Rights (ICCPR) and articles 
4 to 7 of the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment (CAT), core treaties to which Lao PDR is a party, provide 
that a State Party must criminalize acts constituting serious crimes. In particular, the 
UN Human Rights Committee, under General Comment 31, has affirmed that domestic 
law must recognize the offences of “torture, cruel, inhuman and degrading treatment, 
summary and arbitrary killing and enforced disappearance.”6 Similarly, the Committee 
against Torture has underscored the obligation of State Parties to the CAT to 
criminalize and prosecute acts of torture or other ill-treatment.7 Other international 
instruments that focus solely on enforced disappearances, including the ICPPED and 
the UN Declaration on the Protection of All Persons from Enforced Disappearance 
(DPPED), also provide for States to ensure that all acts of enforced disappearances are 
criminal offences under the Laotian domestic law.8  

9. As recognized in article 4 of the DPPED, as well as the ICPPED, Lao PDR is required to 
have a separate criminal offence for the act of enforced disappearance.9 It is not 
sufficient for States to make reference to criminal offences such as deprivation of 
liberty, torture, intimidation or excessive violence.10 Similarly, under article 4 of the 
CAT, Lao PDR must incorporate torture, as defined in article 1 of the Convention, in its 
domestic laws and ensure that it is a punishable offence.   

10. According to the Working Group on Enforced or Involuntary Disappearances, the 
nature of an enforced disappearance is one of a continuous violation, which means 
that the act should not be fragmented even where certain aspects of the violation are 
complete.11 Due to this continuous character, the principle of retroactivity is typically 
not engaged in cases of enforced disappearance.12  

11. While Lao PDR has not yet ratified the ICPPED, as a signatory of the Convention, it is 
obliged to act in good faith and refrain from acts that would defeat its object and 
purpose.13 Even before the ICPPED’s formal ratification, the signature of this Treaty 
represents an intention on the part of Lao PDR that all its agencies, including the 
General Police Department, will adhere to the ICPPED. As for the DPPED, although it is 
a declaratory instrument, and not a treaty, the General Assembly and the Human 
Rights Council have called on all UN member states, at minimum, to prevent and 
suppress the practice of enforced disappearances.14 

12. Despite Lao PDR’s commitment, during the 2010 UPR, to “concentrate its efforts on 
the effective and successful implementation of the ICCPR”,15 as well as to “harmonize 
national legislation with the international obligations under the respective 
conventions”,16 the ICJ notes that Lao PDR has failed to fully incorporate or amend its 
2005 Penal Law and 2012 Criminal Procedure Code in accordance with the 
abovementioned obligations. The only offence under the Penal Law that touches upon 
elements contained in the definition of an enforced disappearance is that of unlawful 
arrest and detention, under article 99 of the Penal Law. Further, Lao PDR has also 
failed to make torture a specific offence under its domestic law or to introduce a 
definition that complies with article 1 of the CAT. 

(ii) Duty to investigate 

13. As a State Party to the ICCPR and CAT, the Government of Lao PDR has the duty to 
conduct effective investigations in cases of human rights violations, including 
instances of torture and other ill-treatment, summary, arbitrary and extrajudicial 
executions, and arbitrary detention. 17  This means that Lao PDR has a "general 
obligation to investigate allegations of violations promptly, thoroughly and effectively 
through independent and impartial bodies.”18 To be more precise, both the ICPPED19 
and the DPPED,20 as well as the ICCPR and CAT, provide that States must conduct 
prompt and impartial investigations for all alleged cases of enforced disappearances,21 
and that they should not take any measures to impede the investigation.22 The failure 
or undue delay of a State to investigate in a prompt, effective and impartial manner 
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amounts to the denial of a victim’s right to obtain redress, including compensation and 
other forms of reparation.23 

14. In addition, the Committee against Torture has clarified that investigations should not 
be limited to persons whose direct conduct is at issue. Rather, “the responsibility of 
any superior officials, whether for direct instigation or encouragement of torture or ill-
treatment or for consent or acquiescence therein, be fully investigated through 
competent, independent and impartial prosecutorial and judicial authorities”.24 Under 
the ICPPED, States must ensure that necessary measures are taken to hold superior 
officials criminally responsible.25 No order from any public authority may be used to 
justify the offence of enforced disappearance.26 

15. All investigations must continue for as long as the fate of the victim of the alleged 
enforced disappearance remains “unclarified”. 27  In the event where ongoing 
investigations are insufficient, states should establish an independent commission of 
inquiry, consisting of impartial, competent and independent individuals, tasked to take 
over the investigations. 28  Investigations should result in a written report that is 
available for the public.29  

16. Since Sombath Somphone’s “disappearance”, the police have spoken to Ng Shui Meng 
approximately three times. On each occasion, the interrogating officer merely asked 
about matters such as details of Sombath Somphone’s education, his family 
background, the marriage and whether or not they have children. Nothing pertaining 
to the circumstances of the “disappearance” was discussed.  

17. As mentioned above, the progress of the investigation thus far has been slow, and Lao 
PDR has only issued three formal statements30 and three police reports,31 none of 
which contained any substantial findings or leads related to the case. 

18. Further, Lao PDR has also publicly refused to accept the assistance of foreign experts 
to technically enhance the CCTV footage taken during the time Sombath Somphone 
"disappeared",32 despite the fact that it had earlier admitted that it did not possess the 
technical capacity to enhance the footage so that certain persons and vehicles visible 
in the footage may be properly identified.33 Such a refusal arguably amounts to an 
impediment to the investigation, in contravention of its obligations under the ICCPR, 
the CAT and the standards of the ICPPED and DPPED.  

(iii) Duty to prosecute and try perpetrators 

19. The duty to prosecute and try perpetrators in a competent, independent and impartial 
tribunal are crucial elements required for the criminalization and punishment of 
enforced disappearances, integral to both the ICCPR34 and CAT35. 

20. When suspects are identified, the Government should ensure that they are brought 
before competent civil authorities for the purpose of prosecution and trial before a 
competent, impartial and independent tribunal applying full fair trial guarantees.36 
These suspects should only be tried by competent ordinary courts and not by any 
other special tribunal, in particular military courts.37  If found guilty, those responsible 
should be duly punished.38  

21. The UN Guidelines on the Role of Prosecutors provide that "[p]rosecutors shall give 
due attention to the prosecution of crimes committed by public officials, 
particularly...grave violations of human rights and other crimes recognized by 
international law..."39 The Istanbul Protocol has additionally specified that  prosecutors 
should investigate and prosecute crimes involving torture committed by public 
officials.40  

22. In fact, under article 5 of the Laotian Criminal Procedure Code, the public prosecutor 
has the power to open an investigation if he or she finds probable cause to do so. 

23. The ICJ is deeply concerned that, to date, no suspects have been identified and no 
formal investigation or criminal proceedings have been initiated by the prosecutor 
against any person allegedly responsible for the enforced disappearance of Sombath 
Somphone.  
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(iv) Duty to keep family members of the victim informed 

24. Under article 24(1) of the ICPPED, Ng Shui-Meng, as the wife of a victim of an 
enforced disappearance, is herself a victim of an enforced disappearance. As such, 
according to article 18(1) of the ICPPED, she has a right to information, particularly 
relating to the identity of the authority or authorities responsible for ordering and 
supervising his deprivation of liberty or abduction and the whereabouts of Mr. 
Sombath Somphone. 

25. In addition, pursuant to a number of international standards, particularly under the 
ICCPR41 and CAT,42 family members of a victim of enforced disappearance should also 
be entitled to regular updates on the progress of the investigation.43 This right to be 
informed is also connected to the family’s right to an effective remedy and reparation, 
as provided under article 2 of the ICCPR, articles 13 and 14 of the CAT, as well as 
articles 3, 12 and 24 of the ICPPED.44 

26. The ICJ has received credible information that Ng Shui Meng, on several occasions, 
has requested the police to provide her with copies of the investigation reports. All of 
her requests have thus far been refused. Moreover, the fact that Ng Shui Meng’s 
application to the Office of the Supreme People’s Prosecutor has been misplaced tends 
to suggest that Lao PDR has failed to carry out its international obligations, as set out 
above.  

 
International Human Rights Instruments and Mechanisms 

27. Lao PDR is a party to many of the core human right treaties. However, it has yet to 
become party to the first Optional Protocol to ICCPR, the second Optional Protocol to 
ICCPR, the third Optional Protocol to the Convention on the Rights of the Child (CRC), 
the Optional Protocol to International Covenant on Economic, Social and Cultural 
Rights (ICESCR), the Optional Protocol to CAT, the International Convention on the 
Protection of the Rights of All Migrant Workers and Members of Their Families 
(ICRMW), Optional Protocol to the Convention on the Rights of Persons with 
Disabilities (CRPD) and the Convention on the Prevention and Punishment of the 
Crime of Genocide (CPPCG). 

28. Despite Lao PDR’s commitment to “enhance the level of cooperation with treaty bodies 
and special procedures mandate holders” during its first UPR in 201045, Lao PDR has 
not adhered to periodic reporting deadlines to the treaty bodies, namely: the initial 
reports under CAT (due October 2013), ICCPR (due 25 March 2011), ICESCR (30 June 
2009), and CRPD (due 25 October 2011); as well as the follow-up reports under the 
Convention on the Elimination of All Forms of Discrimination against Women (due 13 
September 2014), the International Convention on the Elimination of All Forms of 
Racial Discrimination (24 March 2015), and the Convention on the Rights of the Child 
(due 6 December 2016).46 

29. In addition, Lao PDR has three pending requests for visits from three Special 
Procedures, namely the Special Rapporteur on summary executions (request made in 
2006), the Special Rapporteur on adequate housing (request made in July 2009) and 
the Special Rapporteur on the rights to freedom of peaceful assembly and of 
association (requests made in 2011 and October 2013).47 

 

Recommendations 

30. The ICJ therefore calls upon the Working Group and the Council to recommend the 
Government of Lao PDR to: 

Concerning enforced disappearances 

a) Implement the commitments made during the 2010 UPR, including by becoming a 
party to the ICPPED and incorporating all provisions of the various international 
human rights treaties to which Lao PDR is a party; 
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b) Amend its Penal Law to provide for criminal liability for all acts of enforced 
disappearances and corresponding penalties accounting for the extreme seriousness of 
these acts; 

c) Amend both its Penal Law and Criminal Procedure Code to include a definition of 
torture in line with the CAT and to incorporate specific offences of torture and other ill-
treatment; 

d) Amend domestic law to include specific provisions on effective remedy and reparation 
in line with ICCPR, CAT and ICPPED; 

e) Request foreign experts to assist in examining evidence, including the closed circuit 
television video taken on the evening Sombath Somphone “disappeared”; 

f) Request the public prosecutor to open an investigation on the case, in accordance with 
international standards and article 5 of the Lao PDR Criminal Procedure Code. Should 
the public prosecutor be unable to do so, establish an independent and credible 
authority to undertake a prompt, thorough and impartial investigation, consistent with 
international standards, into the alleged enforced disappearance; 

g) Allow Ng Shui Meng to have access to files and findings of the investigation and other 
information to which she is entitled; 

h) If alleged perpetrators have been identified, promptly bring them before competent 
civil authorities for the purpose of prosecution and a fair trial under international 
standards; and 

i) Provide Ng Shui Meng with access to an effective remedy and reparation for the 
enforced disappearance of her husband and other serious human rights violations. 

Concerning international human rights instruments and mechanisms 

j) Become party to: the ICRMW, the first Optional Protocol and second Optional Protocol 
to the ICCPR, the Optional Protocol to the ICESCR, the third Optional Protocol to the 
CRC, the Optional Protocol to CAT, the Optional Protocol to the CRPD, and the CPPCG; 

k) Accept the requests of the Special Rapporteur on summary executions, the Special 
Rapporteur on adequate housing and the Special Rapporteur on the rights to freedom 
of peaceful assembly and of association, and extend to them all reasonable 
cooperation and assistance to facilitate timely and effective country missions; 

l) Provide without delay periodic reports under CAT, ICCPR, ICESCR and CRPD.  
m) Present to the Council, as soon as possible after the adoption of the outcome 

document for the UPR of Lao PDR, a national plan of action for the implementation of 
accepted recommendations and voluntary pledges and commitments; and 

n) Present to the Council, two years after adoption of the outcome document, a mid-term 
progress report on the status of implementation of recommendations and voluntary 
pledges and commitments. 
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