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ICJ’S SUBMISSION TO THE UNIVERSAL PERIODIC REVIEW OF NEPAL 
 
 
Introduction 

 
1. The International Commission of Jurists (ICJ) welcomes this opportunity to 

contribute to the Human Rights Council’s (HRC) Universal Periodic Review (UPR) 
of Nepal. 
 

2. In this submission, the ICJ draws the attention of the HRC’s Working Group on 
the UPR and that of the HRC itself to the Government of Nepal’s (GoN) ongoing 
failure to implement the recommendations made during the 2011 UPR. In 
particular, the ICJ is concerned about the failure to implement recommendations 
concerning: 

i) the establishment of credible transitional justice mechanisms;1  
ii) the need to reform Nepali criminal law to ensure that certain serious 

crimes under international law are fully criminalized domestically;2 
iii) the ongoing need to address the countless incidents of sexual violence 

committed during the armed conflict;3  
iv) the need to take steps to end impunity;4 and 
v) the right to an effective remedy.5  

 
3. The submission concludes with some recommendations addressing the above-

mentioned concerns, as well as recommendations concerning international human 
rights instruments and mechanisms.  

 
Transitional justice  
 
4. On 10 February 2015 the GoN established two separate Commissions, the 

Commission on Investigation of Disappeared Persons (CoID) and the Truth and 
Reconciliation Commission (TRC). However, these commissions lack credibility 
and independence, as their membership was not selected through a transparent 
and independent process.6 Victims’ groups7 and civil society organizations8 have 
expressed serious concerns about the membership selection process of both 
Commissions and seem reluctant to engage with these mechanisms. The ICJ, 
together with international and domestic human rights and victims’ groups, had 
urged the GoN and the TRC Recommendation Committee (RC) to adopt a 
transparent and consultative appointment process. 9 However, the RC 
recommended appointments exclusively on the basis of political consensus, 
rather than on the grounds of the concerned individuals’ competence, experience, 
independence and impartiality.  

 
5. On 26 February 2015, right after the establishment of the two Commissions, the 

Nepalese Supreme Court (SC) gave judgment in a case arising from a writ 
petition filed by a group of 234 conflict victims from across Nepal.10 In the ruling 
the SC rejected, for the second time, the amnesty provision featured in the 
‘Commission on Investigation of Disappeared Persons, Truth and Reconciliation 
Act, 2014’ (TRC Act).11 The TRC Act was a slightly modified version of the 2013 
TRC Ordinance,12 which was struck down by the SC on 2 January 2014.13 Once 
again, the SC rejected the possibility of amnesties for perpetrators of serious 
human rights abuses during the country’s civil war. 

 
6. As the TRC Act lacks clarity on a number of issues, the SC further held that the 

Commissions should use the SC’s previous rulings concerning these issues as 
guiding principles while interpreting their respective mandates.14 

 
7. Notwithstanding the powerfulness and authority of this judgment, the ICJ is 

concerned that the GoN and the Commissions will not respect the ruling. The 
organization’s concern is based on the GoN’s previous record of consistently 
failing to implement the orders issued by the SC. Indeed, the repeated non-



	   2	  

implementation of the rulings of the SC has been one of the main obstacles to the 
promotion and protection of human rights in Nepal. In this regard, the SC has 
observed that: 

 
"This Court has issued various orders in the name of the State to bring those 
found guilty of serious violations of human rights to justice in order to provide a 
sense of justice to the victims and to end impunity. However, the continuing 
attitude and culture on the part of the responsible State organs to continually 
disregard and violate such orders not only undermines the rule of law but also 
makes a mockery of people's democracy".15  

 
8. The same lack of political will on the part of the GoN is also responsible for the 

country’s failure to implement the recommendations that arose in the context of 
the first cycle of the UPR. Despite Nepal’s commitment during the 2011 UPR to 
establish the Truth and Reconciliation Commission and the Commission of Inquiry 
on Disappearances as stipulated in the 2006 Comprehensive Peace Agreement in 
accordance with international standards 16  as well as the recent relevant 
recommendations of the UN Human Rights Committee,17 the ICJ notes that, to 
date, Nepal has failed to establish credible transitional justice mechanisms. This 
failure has been compounded by the enactment of legislation inconsistent with 
international laws and standards and previous jurisprudence of the SC.  

 
Domestic criminalization of certain serious crimes under international law  
 
9. Many serious crimes under international law are not crimes under Nepali criminal 

law. The SC has, in several instances, directed the GoN to reform domestic 
criminal law in order to ensure that enforced disappearance, torture, war crimes, 
crimes against humanity and other serious crimes under international law be fully 
criminalized domestically.18  

 
10. On 2 November 2014, the GoN tabled a bill with a view to reforming several legal 

provisions featured in the General Code (Muluki Ain) -- among other things, if 
enacted, those provisions would make torture and other cruel, inhuman or 
degrading treatment criminal offences under Nepali domestic law. Additionally, a 
separate bill on torture has also been tabled in Parliament. While these are 
significant steps on the part of the GoN to fulfill its obligations under international 
law, in their current form, both bills fall short of applicable international standards 
in a number of respects.  

 
11. Despite the recommendation of the 2011 UPR to “implement the 2007 SC 

decision to criminalize enforced disappearance and ratify the International 
Convention for the Protection of All Persons from Enforced Disappearance 
(ICED),”19 and Nepal’s commitment to “enact specific legislation in domestic law 
to criminalize the offence of torture which is fully compliant with the requirements 
of the CAT”,20 the long-standing recommendations of a range of bodies, including 
the Human Rights Committee,21 the Committee Against Torture,22 Working Group 
on Enforced and Involuntary Disappearances23 and the SC, the GoN has so far 
failed to criminalize in domestic law enforced disappearance, torture and other 
serious crimes under international law.  

 
12. The failure to ensure that the above-mentioned crimes under international law 

are fully criminalized domestically constitutes a major obstacle for victims and 
their families in their legitimate quest for justice. 

 
Sexual violence committed during the armed conflict 

 
13. Most instances of sexual violence are not specifically criminalized and the crime 

of rape is too narrowly defined in Nepali domestic law, with acts that for all 
intents and purposes constitute rape falling outwith the definition provided in 
domestic legislation.24 Moreover, the fact that rape complaints can only be filed 
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within 35 days from the offence taking place makes it very difficult, in most cases, 
to bring perpetrators to justice.25 On two occasions, the SC has ordered the GoN 
to revise the 35-day limitation period for filing rape complaints, considering it 
“unreasonable” and “unrealistic.”26 The GoN has so far failed to comply with the 
SC’s order.  
 

14. In addition, the GoN’s failure to implement the 2011 UPR recommendation to 
“[a]dopt effective measures to guarantee the protection of victims of gender 
violence, duly investigate allegations and ensure that those responsible be 
prosecuted and sanctioned”,27 as well as the recommendation of the Human 
Rights Committee to “… ensure that cases of violence against women are 
thoroughly investigated …”28 remains a significant hurdle in obtaining justice and 
redress for victims of sexual violence.  
 

15. Additionally, victims of sexual violence and other forms of gender-based violence, 
as well as torture survivors, are excluded from the definition of “conflict victim”.29 
Therefore, victims of sexual violence, other forms of gender-based violence, as 
well as torture, have been denied interim relief as part of the programme 
launched by the GoN.30  
 

Impunity for human rights violations 
 
16. Impunity is widespread and growing due to a number of policies adopted by the 

GoN. The State Cases Act of Nepal obliges Nepali Police to register a First 
Information Report (FIR) immediately in case of any infringement of the penal 
law.31 Despite repeated orders from various courts, including the SC, in relation 
to the duty of the police to register FIRs,32 as well as the concern expressed by 
the Human Rights Committee about the lack of investigation and prosecution of 
perpetrators, the GoN has not taken any effective steps to investigate incidents 
of human rights violations.33  

 
17. The authorities often justified the refusal to register FIRs by stating that these 

cases would fall under the jurisdiction of the TRC. The SC in the recent TRC 
decision distinguished between the jurisdiction of the courts and the criminal 
justice system, and the mandate of the non-judicial reconciliation and truth-
seeking mechanisms established under the TRC Act. In the judgment, the SC 
stated:  

 
To determine whether or not an act is criminal is purely a judicial function, based 
on the examination of evidence. A quasi-judicial body like a Commission cannot 
make such determination. To allow for a subject that must be determined purely 
in a judicial manner to instead be determined by a quasi-judicial body and for the 
Court to submit to it and surrender its jurisdiction with regards to such provisions 
is not consistent with constitutional law and the accepted principles of justice. 
The cases within the jurisdiction of the court cannot be transferred and no other 
body than the courts can decide on such cases.34 

 
18. Despite the GoN’s commitment during the 2011 UPR to “tackle impunity by 

investigating and prosecuting human rights violations and abuses committed by 
State and non-State actors during and since the conflict, implementing court 
orders including on the Nepal Army, and ending political interference”,35 and the 
strong recommendation of the Human Rights Committee to investigate and 
prosecute conflict-related serious human rights violations,36 the GoN’s failure to 
instigate independent and thorough investigations into conflict-related cases of 
human rights violations and abuses has not only increased the pervasive culture 
of impunity but has also undermined the rule of law.   
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Failure to ensure an effective remedy to victims of the armed conflict  
 
19. Most of the approximately 300,000 people37 displaced during the decade long 

armed conflict have not yet returned to their homes. In 2007 the SC ruled that 
the Government had a responsibility to ensure a remedy for rights violations, 
including the unlawful seizure of property by non-state actors during the armed 
conflict. 38  However, since then, the GoN has failed to take any steps to 
implement this SC decision. 

 
20. Notwithstanding the GoN’s commitment during the 2011 UPR “to ensuring the 

return, registering, readaptation and reinsertion of internally displaced peoples, in 
all security and dignity”, 39  and the recommendation of the Human Rights 
Committee to “ensure that all victims are provided with an effective remedy, 
including appropriate compensation, restitution and rehabilitation….”40 and the 
Committee on Economic, Social and Cultural Rights’ recommendation to “provide 
displaced families and groups with fair and adequate compensation”,41 the GoN 
has failed to take any measurable steps to ensure the right to a full and effective 
remedy to those internally displaced as a result of the armed conflict.  

 
21. In addition to the loss of homes and property from displacement, many wives of 

those who were forcibly disappeared during the conflict42 are currently facing 
hurdles in obtaining legal titles to their husbands’ property.  According to Nepali 
law on inheritance, a widow and her children are entitled to claim all of the 
deceased’s property upon the death of a husband/father.43 In the case of the 
wives and children of those who were victims of enforced disappearances, their 
husband’s or father’s property cannot be officially transferred without official 
proof of their husband’s or father’s death. The exception to this is the so-called 
12-year rule, whereby someone who has been continuously missing for 12 years 
can be presumed dead. 44  Yet, this provision is problematic as the very 
presumption of death is unacceptable to many of the wives and the children of 
those who were forcibly disappeared during the armed conflict until the fate and 
whereabouts of their loved ones has been determined.  

 
22. Despite the GoN’s commitment during the 2011 UPR to “design and implement 

programs to ensure the respect for and protection of the rights of women and 
children, in particular the rehabilitation of women, children and families affected 
by conflict,”45 and despite the recommendation of Committee on Economic, Social 
and Cultural Rights to ”provide adequate and immediate assistance, in particular 
through special temporary measures, to alleviate the adverse impact of the 
conflict on women, including poverty and loss of income, social stigma, and 
insecurity of tenure resulting from unclear property rights due to the unknown 
fate of the missing spouses”,46 the GoN has not taken any measures to address 
the problems faced by the wives and children of the disappeared in obtaining 
transfer of their husbands’ or fathers’ property. 
  
Recommendations 

 
23. In light of the above-mentioned concerns, the ICJ calls upon the Working Group 

on the UPR and the Human Rights Council to make the following 
recommendations to the GoN to:  

 
  Transitional justice  
 

a) Ensure that the SC rulings on TRC and in relation to transitional justice, 
including in the Rajendra Dhakal vs. the Government of Nepal case, the 
Liladhar Bhandari vs. the Government of Nepal case, the Madhab Basnet vs. 
the Government of Nepal case, and the recent decision on the TRC Act are 
fully implemented; 
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b) Ensure that the newly formed TRC and CoID duly comply with international 
law and standards and the jurisprudence established by the Nepalese SC while 
discharging their mandate;  

 
c) Ensure that the victims of the armed conflict and human rights activists 

working in the field of transitional justice will be consulted in the transitional 
justice process; 
 

d) Address the concerns raised by the armed conflict victims on the membership 
selection process of the TRC and CoID; 
 

e) Take necessary legal and institutional measures to ensure the establishment, 
adequate resourcing and maintenance of effective victim and witness 
protection mechanisms;   

 
f) Take necessary legal, administrative, institutional, or other arrangements for 

an effective reparation program for the victims of the armed conflict and their 
families; and 
 

g) Ensure that victims of torture and of sexual and other forms of gender-based 
violence are included among the beneficiaries of the ongoing relief and 
reparation programs.  

 
Domestic criminalization of certain serious crimes under international law 
 

h) Ensure that all gross violations of international human rights law, including 
torture and enforced disappearances, as well as other serious crimes under 
international law, such as war crimes and crimes against humanity, are 
explicitly prohibited as criminal offences under domestic law and that their 
definition in domestic legislation is in conformity with international law.  

 
Sexual violence committed during the armed conflict 
 

i) Amend the law on rape and ensure that the offence of rape is codified in a 
manner consistent with international law;  
 

j) Introduce legislation to criminalize other sexual violence offences;  
 

k) Remove the 35-days statute of limitation for filing complaints of rape; and 
 

l) Ensure that the perpetrators of crimes of sexual violence during and after the 
conflict be brought to justice.  
 
Impunity for Human Rights violations 
 

m) Take immediate and all necessary measures to implement the court rulings on 
the right to effective remedy, including to ensure the instigation of prompt, 
thorough and independent criminal investigations into cases of human rights 
violations that occurred during and after the armed conflict; and 
 

n) End all forms of interference in the criminal justice system and undertake 
prompt, independent and thorough investigations into all cases of human 
rights violations.  

 
Failure to ensure an effective remedy to victims of the armed conflict 

 
o) Ensure the right to full and effective reparation to the internally displaced 

peoples; 
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p) Take immediate measures to address the problems faced by the wives and 
children of those who were forcibly disappeared when transferring their 
husbands’ or fathers’ property due to the so called “12-years rule”. 

 
International human rights instruments and mechanisms 
 

q) Become a party to 
  

- the Optional Protocol to the Convention against Torture and other 
Cruel, Inhuman or Degrading Treatment or Punishment,  

- the International Convention for the Protection of All Persons from 
Enforced Disappearance,  

- the Optional Protocol to the International Covenant on Economic, 
Social and Cultural Rights,  

- the 1951 Convention relating to the Status of Refugees and its 1967 
Protocol,  

- the International Convention on the Protection of the Rights of All 
Migrant Workers and Members of their Families,  

- the Optional Protocol to the Convention on the Rights of the Child on a 
communications procedure, and  

- the Rome Statute of the International Criminal Court;47 and 
 

r) Issue standing invitations to all thematic special procedures of the HRC,48 
including the Working Group on Enforced and Involuntary Disappearances, the 
Special Rapporteur on Torture, Special Rapporteur on extrajudicial, summary 
or arbitrary executions and the Special Rapporteur on the promotion of truth, 
justice, reparation and guarantees of non-recurrence. 
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