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I. Introduction
In these submissions, the ICJ addresses (1) the scope of application of article
6.1 ECHR in cases relating to judicial appointments, the judicial career, and
security of tenure including removal from office, in light of the Convention
jurisprudence and of principles of the rule of law and of the role and
independence of the judiciary (2) international standards on security of
judicial tenure, freedom of expression of judges, and the role of judges in
contributing to debate on questions of judicial independence, which are
relevant to protection of article 10 ECHR rights of judges.
It will be argued that: The special and fundamental role of the judiciary as an
independent branch of State power, in accordance with principles of the
separation of powers and the rule of law, is recognized within the ECHR, both
explicitly and implicitly. This special role must accordingly be given significant
weight in assessing any restrictions imposed by the executive (and
legislative) branches on Convention rights applicable to judges. The two
specific manifestations of this argument that are relevant to the present case
are, first, that in order to preserve the special role of the judiciary the ECHR
should be interpreted in a manner that limits the scope for the executive- or
legislative branch to justify the imposition of restrictions on article 6.1 ECHR
rights of judges in employment disputes on grounds of legitimate interest.
Second, for the same reasons, the ECHR should be interpreted to preclude
restrictions of freedom of expression applicable to judges and civil servants
that would impair the right and the duty of the judiciary to speak out in
protection of judicial independence.

II. Application of article 6.1 to employment disputes involving
judges

1. Exclusion of article 6.1 protection in employment disputes: objective
justification
In Eskelinen and Others v. Finland,1 the Grand Chamber established criteria
for the application of the civil aspect of article 6.1 ECHR to employment
disputes concerning employees of the State or public officers. It held that, in
order for the protection of article 6.1 to be excluded in such cases, not only
must national law have expressly excluded access to a court for the position
or category of staff concerned but such exclusion must also be justified on
objective grounds in the State’s interest.2
Under this doctrine, there is a presumption that article 6.1 applies to
employment disputes involving public sector workers, in the absence of
convincing reasons put forward by the State. Legitimate reasons for such
restrictions may relate to the “effective functioning of the State” or “other
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public necessity … which might require the removal of Convention protection
against unfair or lengthy proceedings.”3
It is primarily for the national authorities to identify “those areas of public
service involving the exercise of the discretionary powers intrinsic to State
sovereignty where the interests of the individual must give way”.4 However,
the mere fact that the applicant’s duties involve the exercise of power
conferred by public law is not in itself decisive of the applicability of article
6.1.5 Applying the Eskelinen criteria, this Court has, in a number of cases,
found article 6.1 to be applicable to questions of the judicial career and
removal of judges from office.6
The application of these criteria to employment disputes concerning judges
raises particular issues. An independent judiciary, operating within a system
that respects the separation of powers, is an essential element of the rule of
law and a necessary condition for the effective protection of human rights.7
The power exercised by a judge, therefore, although quintessentially of a
public nature, is both structurally and inherently distinct from that of public
servants of the executive or legislature. In light of this, the Inter-American
Court of Human Rights has ruled that “judges, unlike other public officials,
enjoy specific guarantees due to the independence required of the judiciary,
which the Court has understood as ‘essential for the exercise of the
judiciary’”.8
It is the interveners’ submission that the crucial importance of maintaining
judicial independence limits the scope for the executive to seek to justify the
imposition of restrictions on article 6 ECHR rights of judges in employment
disputes, under the second criterion set out in Eskelinen. These
considerations mean that it will rarely, if ever, be objectively justifiable in the
public interest for the executive or legislative branches to impose measures
excluding the application of article 6.1 to employment disputes involving
judges, particularly in those cases that affect judicial independence, and,
therefore, the separation of powers and the rule of law. This will include cases
relating to security of tenure and removal of judges.

2. International standards on the security of tenure of judges
International standards affirm that a necessary condition of an independent
judiciary is that judges enjoy security of tenure and are not subject to
3
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arbitrary removal from office. The UN Basic Principles on the Independence of
the Judiciary state, in principle 12, that “judges, whether appointed or
elected, shall have guaranteed tenure until a mandatory retirement age or
the expiry of their term of office, where such exists.” The Draft Universal
Declaration on the Independence of Justice (Singhvi Declaration) stresses
that the “term of office of the judges, their independence, security, adequate
remuneration and conditions of service shall be secured by law and shall not
be altered to their disadvantage.” 9 At a Council of Europe level, the
Committee of Ministers Recommendation 2010/12 states that “security of
tenure and irremovability are key elements of the independence of judges.
Accordingly, judges should have guaranteed tenure until a mandatory
retirement age, where such exists.”10 Standards developed in other regions
also affirm these principles; for example, the Beijing Statement of Principles
of Independence of the Judiciary in the LAWASIA Region states that a
“judge’s tenure must not be altered to the disadvantage of the judge during
his or her term of office.”11
Consistent with these standards, the importance of security of tenure of
judges, as an element of the right to a fair trial by an independent and
impartial tribunal, has been affirmed by this Court12 as well as by the UN
Human Rights Committee,13 the UN Human Rights Council14 and the InterAmerican Court of Human Rights.15
9
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The principle of irremovability of judges entails that a judge must not be
subject to removal or transfer without his or her consent and that the terms
of office must be prescribed by law.16 The principle is qualified only in narrow
and exceptional circumstances, including where there has been serious
misconduct on the part of the judge, where a serious disciplinary or criminal
offence has been committed or in cases of the incapacity of the judge to
discharge his or her professional duties.17
The principle of irremovability applies not only in cases of overt dismissal, but
also where there is de facto termination of office. The Singhvi Declaration
stresses that “[i]n the event a court is abolished, judges serving on that court,
except those who are elected for a specified term, shall not be affected, but
they may be transferred to another court of the same status.”18 Similarly, the
International Bar Association’s Minimum Standards of Judicial Independence
state that “[l]egislation introducing changes in the terms and conditions of
judicial services shall not be applied to judges holding office at the time of
passing the legislation unless the changes improve the terms of service [and]
[i]n case of legislation reorganising courts, judges serving in these courts shall
not be affected, except for their transfer to another court of the same
status.”19
In this regard and drawing from the historical experience of Latin American
countries, the Inter-American Commission on Human Rights has observed
how “formally valid” decisions are sometimes used to accomplish “unstated
ends” and amount in fact to a sanction imposed for purposes other than those
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prescribed by law. 20 The Commission concluded that in cases where
“separation from service” may in fact be a disguised attempt to impose a
sanction, the true reason for the removal from office “must be examined to
determine whether it constituted a misuse of power calculated to punish” a
judge for a decision, and that, in this regard, the affected judge must have
the right to a review. 21 The Inter-American Commission mentioned in
particular the abuse of the practice of impeachment by parliamentary
assemblies to influence or attack the independence of the judiciary.22 Indeed,
the Declaration of Delhi of 1959 of the International Commission of Jurists
affirmed that, although the legislature has “responsibility for fixing the
general framework and laying down the principles of organization of judicial
business … the exercise of such responsibility … should not be employed as
an indirect method of violating the independence of the judiciary in the
exercise of its judicial functions.”23

3. Strict adherence to procedural and institutional safeguards in cases of
removal of judges is necessary to uphold security of tenure
International standards on the independence of the judiciary affirm the right
to a fair hearing in proceedings for the removal of a judge.24 Any decision to
discipline, suspend or remove a judge should be subject to an independent
review of a judicial character. 25 The procedure adopted must provide the
judge with the basic rights for a fair trial: full information on the charges,
legal representation at the hearing, the possibility to present a full defence
and to be judged by an independent and impartial tribunal.26
20
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para. 30; Gabriela Knaul, Report on mission to Mexico (2011), UN Doc. A/HRC/17/30/Add.3, para. 14;
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The 1959 Declaration of Delhi of the International Commission of Jurists
affirms that the “reconciliation of the principle of irremovability of the judiciary
with the possibility of removal in exceptional circumstances necessitates that
the grounds for removal should be before a body of judicial character assuring
at least the same safeguards of the judge as would be accorded to an accused
person in a criminal trial.”27 The European Charter on the Statute for Judges
states that, “[i]n respect of every decision affecting the selection, recruitment,
appointment, career progress or termination of office of a judge, the statute
envisages the intervention of an authority independent of the executive and
legislative powers within which at least one half of those who sit are judges
elected by their peers following methods guaranteeing the widest
representation of the judiciary”.28 Any sanction against a judge is to be “open
to an appeal to a higher judicial authority”.29 The UN Special Rapporteur on
the Independence of Judges and Lawyers also affirms that bodies for judicial
accountability “should preferably be composed entirely of judges, retired or
sitting, although some representation of the legal profession or academia
could be advisable. No political representation should be permitted.” 30 The
Special Rapporteur also concludes that “the right to have disciplinary decisions
reviewed by a higher judicial tribunal should be guaranteed for judges”.31
The UN Human Rights Committee has found summary removals of judges to
be incompatible with the ICCPR,32 and has affirmed that “judges should be
removed only in accordance with an objective, independent procedure
prescribed by law”33 that respects equality of arms.34 In its General Comment
No. 32 on the right to a fair trial, the Committee stressed that “the dismissal
of judges by the executive, e.g. before the expiry of the term for which they
have been appointed, without any specific reasons given to them and without
effective judicial protection being available to contest the dismissal is
incompatible with the independence of the judiciary.”35 The Inter-American
Court has held that, in order to preserve the independence of the judiciary,
“the authority responsible for the process of removing a judge must act
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of the Constitutional Court v. Peru.
35
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independently and impartially in the procedure established for that purpose
and must allow for the exercise of the right to defense.”36

4. Conclusion
In light of the above principles, it is the submission of the ICJ that, in cases
concerning the employment of judges and their security of tenure, there must
be a particularly strong presumption that article 6.1 ECHR applies. In such
cases, when assessing the second Eskelinen criterion, concerning the
objective justification of a restriction on access to court in the interests of the
State, particular consideration must be given to the nature of the judicial
function as an independent branch of state power. The security of tenure and
conditions of service of individual judges are necessary elements of the
maintenance of judicial independence. Effective access to justice and fair
procedures in resolving disputes on the tenure, removal or conditions of
service of judges are important safeguards for judicial independence, and,
therefore, for the separation of powers and the rule of law.
When assessing any justification advanced by the State for excluding judges’
access to court in regard to their career and security of tenure, therefore,
consideration must be given to the strong public interest of upholding the
role, independence and integrity of the judiciary in a democratic society under
the rule of law. The interveners submit that it can never be in the legitimate
interests of the State to deprive judges of access to court or of due process
protection in disputes that affect their independence, including in cases that
concern their security of tenure or conditions of service. Although the
individual judge may be the immediate beneficiary of the full protection of his
or her article 6.1 rights, the protection ultimately benefits all persons entitled
under article 6.1 to the “independent and impartial tribunal” of which the
individual judge is part.
Finally, the interveners recall that the burden of advancing a justification for
restrictions on civil servants’ article 6.1 rights lies with the State. If
restrictions on the article 6.1 rights of individual judges were, contrary to the
interveners’ submissions, permitted, the interpretive rule in article 17 might
become relevant, in so far as restrictions imposed on judges’ article 6.1 rights
that adversely affect the independence of the judiciary as an institution,
would clearly impact on the article 6.1 rights of other persons, i.e. everyone
entitled to the “independent and impartial tribunal” of which the affected
judge or judges are part. Allowing the ECHR to be read as leaving scope for
such restrictions could be seen as allowing an interpretation of the ECHR that,
contrary to article 17, implies for the State a right to engage in an activity or
perform an act "aimed at the destruction of any of the rights and freedoms

36

Case of the Supreme Court of Justice (Quintana Coello et al.) v. Ecuador, op cit, para. 145. See
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set forth herein or at their limitation to a greater extent than is provided for
in the Convention”.

III. Freedom of expression of judges and the role of judges in
contributing to debates on questions of judicial independence

1. Limitations of the right to freedom of expression of judges
Judges, like all human beings, have a right to freedom of expression.37 This
right is recognised in international standards on the judiciary including for
38
39
example the UN Basic Principles, the Bangalore Principles, the Singhvi
40

Declaration, the Burgh House Principles,
the International Criminal Code.42

41

and the Code of Judicial Ethics for

This Court has held that the protection of freedom of expression under article
10 ECHR extends to civil servants, 43 as well as specifically to judges, 44
including judges at senior levels, such as presidents of supreme courts45 and
presidents of administrative courts.46
In the case of Vogt, this Court has held that, in assessing whether the
interference with a civil servant’s right to freedom of expression was
proportionate, the “legitimate interest of a democratic State in ensuring that
its civil service properly furthers the purposes enumerated in Article 10
para.2” has to be taken into account.47 In this context, the Court attributed a
“special significance” to the “duties and responsibilities” of civil servants
under article 10.2 ECHR.48 It held that it is legitimate for a State to impose on
civil servants, on account of their status, a duty of discretion,49 of loyalty and
reserve,50 of “moderation and propriety”.51 Whilst judges are not “part of the
ordinary civil service”, the Court has found the principles established in Vogt
to apply equally to members of the judiciary due to “the prominent place
among State organs which is occupied by the judiciary in a democratic society

37

ECHR, article 10; ICCPR, article 19. See also, Human Rights Committee, General Comment no. 34,
paras. 34-36 and 38.
38
UN Basic Principles, principle 8, reads that “…members of the judiciary are like other citizens
entitled to freedom of expression, belief, association and assembly; provided, however, that in
exercising such rights, judges shall always conduct themselves in such a manner as to preserve the
dignity of their office and the impartiality and independence of the judiciary.”
39
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40
Singhvi Declaration, principle 8.
41
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42
Code of Judicial Ethics of the International Criminal Court, ICC-BD/02-01-05, Article 9.
43
Vogt v. Germany [GC], Application no. 17851/91, Judgment of 26 September 1995, para. 53;
Poyraz v. Turkey, Application no. 15966/06, Judgment of 7 December 2010, para. 56.
44
Kudeshkina v. Russia, Application no. 29492/05, Judgment of 26 February 2009, para. 85; Albayak
v. Turkey, Application no. 38406/97, Judgment of 31 January 2008, paras. 39-42.
45
Harabin v. Slovakia, Application no. 58688/11, Judgment of 20 November 2012, para. 149.
46
Wille v. Liechtenstein [GC], Application no. 28396/95, Judgment of 28 October 1999, para. 42.
47
Vogt para. 53 (emphasis added).
48
Vogt para. 53.
49
Vogt para. 53.
50
Kudeshkina para. 85.
51
Kudeshkina para. 93 referring to Wille, paras 64 and 67. See also, IACHR, Guarantees for the
independence of justice operators, op cit, paras. 172-173.
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… particularly in the case of restriction of freedom of expression of a judge in
connection with the performance of his functions”.52
This Court has found that issues concerning the functioning of the justice
system constitute questions of public interest, the debate of which enjoys the
protection of article 10 ECHR.53 Although it has been held that any exercise of
the freedom of expression of judges “should show restraint … in all cases
where the authority and impartiality of the judiciary are likely to be called into
question,”54 the fact that an issue under debate has political implications does
not provide sufficient ground for preventing a judge from making a statement
on the matter.55

2. Judges have a right and a duty to speak out in defence of the rule of law
Any assessment of the necessity and proportionality of restrictions on the
right to freedom of expression of judges must be seen in light of the role of
the judiciary in a democratic state under the principle of separation of
powers, and the judiciary’s “mission to guarantee the very existence of the
Rule of Law”. 56 International standards recognize that each judge is –
alongside the State – “responsible for promoting and protecting judicial
independence.”57
The Act of Athens of the International Commission of Jurists of 1955 affirms
that judges “should be guided by the Rule of Law, protect and enforce without
fear or favour and resist any encroachment by governments political parties
on their independence as judges.”58 The International Commission of Jurists’
Geneva Declaration on Upholding the Rule of Law and the Role of Judges and
Lawyers in Times of Crisis of 2008 reaffirmed that “[m]embers of the legal
profession, including members of the judiciary …, have a legal and ethical
responsibility to uphold and promote the Rule of Law and human rights … .
Judges in time of crisis are under a special duty to resist actions which would
undermine their independence and the Rule of Law.”59
Referring to the freedom of expression of judges, the UN Special Rapporteur
on the independence of judges and lawyers has pointed out the importance of
ensuring participation of judges “in debates concerning their functions and
status as well as general legal debates”.60
As the Court has acknowledged,61 in certain contexts, judges may therefore
have a responsibility as well as a right to exercise their freedom of association
52

Pitkevich v. Russia, Application no. 47936/99, decision of 8 February 2001; Albayrak para. 42.
See Kudeshkina para. 86.
54
Kudeshkina para. 86, referring to Wille para. 64 (emphasis added).
55
Wille para. 67 and Kudeshkina para. 95; In Kudeshkina, the Court found that the applicant’s
statements were not entirely devoid of any factual grounds and therefore not regarded as personal
attacks but as fair comments on a matter of great public importance.
56
Magna Carta of Judges, para. 1.
57
Magna Carta of Judges, para. 3. Universal Charter of the Judge, article 1.
58
ICJ, Act of Athens, 18 June 1955, article 3.
59
ICJ, Geneva Declaration on Upholding the Rule of Law and the Role of Judges and Lawyers in Times
of Crisis of 2008, article 13.
60
Leandro Despouy, op cit, para. 45.
61
Baka v. Hungary, para. 100.
53
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and expression. This arises in particular when the public debate concerns
matters affecting the judiciary, such as issues related directly to the operation
of the courts, the independence of the judiciary including salaries and
benefits, fundamental aspects of the administration of justice or on matters
relating to the personal integrity of the judge.62
As the maintenance of the impartiality and independence of the judiciary may
on occasion demand a judge’s exercise of their right to freedom of expression
or association, the possibility to effectively exercise this right in the light of a
correlating duty must be guaranteed. If judges fear they will face sanctions
for speaking in defence of judicial impartiality and independence, the threat
of sanction would inevitably have a “chilling effect” that would stand in direct
contradiction to the duties and responsibilities of judges to uphold the
independence of the judiciary. 63 In any assessment of whether an
interference with a judge’s freedom of expression is necessary in a
democratic society and proportionate to a legitimate aim, therefore, the
responsibility of the judge to uphold and defend judicial independence should
be a significant consideration.

3. Conclusions
The ICJ submits that the possible scope for limitations to the right of freedom
of expression of civil servants, as established in Vogt, must, when applied to
judges, be interpreted in light of the specific role of the judiciary as an
independent branch of State power, in accordance with the principles of the
separation of powers and the rule of law. Any restriction on the right to
freedom of expression must not impair the right and the duty of the judge to
“protect and enforce without fear or favour and resist any encroachment … on
their independence as judges.”64 Provided that the dignity of judicial office is
upheld and the essence and appearance of independence and impartiality of
the judiciary not undermined, the State must therefore respect and protect
the right and duty of judges to express their opinions, particularly in matters
concerning the administration of justice and the respect and protection of
judicial independence and of the rule of law.
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Judicial Integrity Group, Commentary on the Bangalore Principles, paras. 134 and 138. Principle 9
of the UN Basic Principles further affirms that, “Judges shall be free to form and join associations of
judges or other organizations to represent their interests … and to protect their judicial
independence”; judges and their associations would not be able to fulfil these roles unless judges’
freedom of expression on such matters is fully protected, in line with Principle 8 of the UN Basic
Principles. See similarly Magna Carta of Judges, para. 12 and Universal Charter of the Judge, para 12.
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Wille para. 50 and Kudeshkina paras. 98-100.
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