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1 This Guide is intended to focus on conduct by judges that involves an exercise or failure to ex-
ercise their judicial authority - as such, the Guide does not directly address the commission by
judges of ordinary crimes or civil wrongs in an entirely private capacity, or other purely private
conduct that could be perceived as compromising the dignity of their office.

2 Joseph Plescia, "Judicial Accountability and Immunity in Roman Law" (2001), 45 Am. J. Legal
Hist. 51. See also Judicial Integrity Group, Commentary on the Bangalore Principles of Judicial
Conduct (UN Office on Drugs and Crime, 2007), Annex on "Cultural and Religious Traditions".

3 Parliamentary Assembly of the Council of Europe, Resolution 1703 (2010), "Judicial corruption",
and Resolution 2098 (2016), "Judicial corruption: urgent need to implement the Assembly’s
proposals".
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4 Human Rights Council, resolution 29/6 (2015) on Independence and impartiality of the judicia-
ry, jurors and assessors, and the independence of lawyers, Preamble. See also resolution 19/36
(2012) on Human rights, democracy and the rule of law.
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5 E.g. African Charter on Human and Peoples' Rights (1986), article 26, and African Commission
on Human and Peoples' Rights, Principles and Guidelines on the Right to a Fair Trial and Legal
Assistance in Africa ("African Fair Trial Principles") (2005); American Convention on Human
Rights (1969), article 8, and American Declaration of the Rights and Duties of Man (OAS Gen-
eral Assembly, 1948), article XXVI; European Convention for the Protection of Human Rights
and Fundamental Freedoms, article 6; Arab Charter on Human Rights (2004), articles 12 and
13; Beijing Statement of Principles of the Independence of the Judiciary in the LAWASIA Region
("Beijing Statement"), article 2.

6 Common article 3(1)(d) to the 1949 Geneva Conventions; article 75 of the 1977 Protocol I to
the Geneva Conventions; article 6(2) of the 1977 Protocol II to the Geneva Conventions.

7 UN Basic Principles on the Independence of the Judiciary ("UNBP Judiciary"), adopted by the
Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offend-
ers (1985), and endorsed by General Assembly resolutions 40/32 and 40/146 (1985), articles
17-20; Bangalore Principles of Judicial Conduct ("Bangalore Principles"), ECOSOC resolution
2006/23 (2006), Annex; UN Special Rapporteur on the independence of judges & lawyers
("UNSRIIL"), Report on Judicial Accountability, UN Doc A/HRC/26/32 (2014).
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8 E.g. UDHR, article 8; ICCPR, article 2(3); UN Basic Principles and Guidelines on the Right to
a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law
and Serious Violations of International Humanitarian Law ("UNBP Remedy"), General Assembly
resolution 60/147 (2005); and regional instruments.

9 See e.g. Human Rights Committee, Anthony Fernando v. Sri Lanka, UN Doc CCPR/
C/83/D/1189/2003 (2005), para. 9.2; Dissanayake v. Sri Lanka, UN Doc CCPR/C/93/D/1373/2005
(2008), para. 8.2.

10  UNBP Judiciary; Bangalore Principles; UN Office on Drugs and Crime (UNODC), Resource Guide
on Strengthening Judicial Integrity and Capacity (2011).
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11 UNODC, The United Nations Convention against Corruption: Implementation Guide and Evalu-
ative Framework for Article 11 (2015) ("UNODC Guide").

12 Articles on Responsibility of States for Internationally Wrongful Acts, UN General Assembly
resolution 56/83 (2001), articles 4 and 7; Human Rights Committee, General Comment No. 31,
Nature of the General Legal Obligation on States Parties to the Covenant ("GC 31"), UN Doc
CCPR/C/21/Rev.1/Add.13 (2004), para. 4; UNSRIIL, Report on judicial accountability, supra
note 7, paras 97-105, 130.

13 See e.g. Human Rights Committee, Dissanayake v. Sri Lanka, UN Doc CCPR/C/93/D/1373/2005
(2008), para. 8.2.

14  Articles on Responsibility of States for Internationally Wrongful Acts, articles 1-3; Vienna Con-
vention on the Law of Treaties, 1155 UNTS 331, article 27.
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15  See e.g. Study Concerning the Right to Restitution, Compensation and Rehabilitation for Vic-
tims of Gross Violations of Human Rights and Fundamental Freedoms, Final Report Submitted
by Mr Theo van Boven, Special Rapporteur, UN Doc E/CN.4/Sub.2/1993/8 (2 July 1993), paras
8-13; Vienna Declaration and Programme of Action, adopted by the World Conference on Hu-
man Rights in Vienna on 25 June 1993, para. 30; Geneva Academy of International Humanitar-
ian Law and Human Rights, What amounts to ‘a serious violation of international human rights
law"? (August 2014).

16  See for example UNBP Remedy, article 4 ("In cases of gross violations of international human
rights law and serious violations of international humanitarian law constituting crimes under in-
ternational law, States have the duty to investigate and, if there is sufficient evidence, the duty
to submit to prosecution the person allegedly responsible for the violations and, if found guilty,
the duty to punish her or him..."), and articles 11-23; Human Rights Committee, GC 31, supra
note 12, para. 18. To be clear, the right of victims of human rights violations to an effective
remedy and reparation is not limited to "gross" violations (see for example, ICCPR article 2(3);
GC 31 paras 15-16).

17  See for example Rome Statute of the International Criminal Court, 2187 UNTS 3, articles 5 to 8.
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18 See for example 1949 Geneva Convention (III) relative to the Treatment of Prisoners of War,
article 130; 1949 Geneva Convention (IV) relative to the Protection of Civilian Persons in Time
of War, article 147; 1977 Protocol (I) Additional to the Geneva Conventions of 12 August 1949,
and relating to the Protection of Victims of International Armed Conflicts, article 85(4)(e); Rome
Statute of the International Criminal Court, article 8(2)(a)(vi).

19 UNSRIIL, Report on judicial corruption and combatting corruption through the judicial system,
UN Doc A/67/305 (13 August 2012), para. 109.
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20  Ibid para. 16.

21 UN Convention against Corruption ("UNCAC"), 2349 UNTS 41, article 15(2); see also article 16.
22 UNCAC, article 17.

23 23 UNCAC, article 19.
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24 CIL Policy Framework for Preventing and Eliminating Corruption and Ensuring the Impartiality
of the Judicial System, in CIJL Yearbook vol. IX, Strengthening judicial independence, eliminat-
ing judicial corruption, 2000. See also International Bar Association Judicial Integrity Initiative,
Judicial systems and corruption (May 2016).

25  See e.g. Judicial Integrity Group, Measures for the Effective Implementation of the Bangalore
Principles of Judicial Conduct ("Bangalore Implementation Measures") (2010) (excerpts repro-
duced in Annex 1c of this Guide), para. 9.1.
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26  ECOSOC resolution 2006/23 (27 July 2006) on Strengthening Basic Principles of Judicial Con-
duct. See also e.g. resolutions of the Human Rights Council: resolution 29/6 (2015) on Indepen-
dence and impartiality of the judiciary, jurors and assessors, and the independence of lawyers,
Preamble; resolution 30/7 (2015) on Human rights in the administration of justice, including
juvenile justice, Preamble; resolution 31/2 (2016) on Integrity of the judicial system, Preamble.

27  Consultative Council of European Judges ("CCJE"), Opinion No. 18, Position of the judiciary and
its relation with the other powers of state in a modern democracy (2015), CCJE(2015)4, para.
21.
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30 CCJE, Opinion No. 18, supra note 27, paras 20-38; Human Rights Committee, Concluding Ob-
servations on Democratic Peoples' Republic of Korea, UN Doc CCPR/CO/72/PRK, para. 8.

31  Universal Declaration of Human Rights, article 8; ICCPR, article 2(3); Convention against Tor-
ture and other Forms of Cruel, Inhuman or Degrading Treatment or Punishment, articles 13 and
14; International Convention on the Elimination of All Forms of Racial Discrimination, article 6;
Convention on the Rights of the Child, article 39; American Convention on Human Rights, arti-
cles 25 and 63(1); African Charter on Human and Peoples’ Rights, article 7(1)(a); Arab Charter
on Human Rights, articles 12 and 13; European Convention on Human Rights, articles 5 (5), 13
and 41; Charter of Fundamental Rights of the European Union, article 47; Vienna Declaration
and Program of Action, article 27; UNBP Remedy.

32 UNSRIIL, Report on judicial accountability, supra note 7, paras 97-105, 130.
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33 UNCAC, articles 32(5), 34, 35.

34 UNODC Guide, supra note 11, para. 78.

35 UNBP Judiciary, article 17; Bangalore Implementation Measures, article 15.2; African Fair Tri-
al Principles, article A.4(r); Consultative Council of European Judges, Opinion No. 3, on the
Principles and rules governing judges' professional conduct, in particular ethics, incompatible
behaviour and impartiality (2002), para. 67; European Charter for the Statute of Judges, article
5.3; Conference of Chief Justices and Senior Justices of the Asian Region, Istanbul Declaration
on Transparency in the Judicial Process ("Istanbul Declaration") (2013), Principle 14; Campeche
Declaration of Minimum Principles on the Independence of Judiciaries and Judges in Latin
America ("Campeche Declaration"), article 10(c); UNSRIJL, Report on judicial corruption, supra
note 19, para. 113(t); UNODC Guide, supra note 11, para. 70.

36 UNBP Remedy, articles 3, 11, 12, and 18. Human Rights Committee, GC 31, supra note 12,
paras 15 and 18.
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37  UNBP Remedy, articles 18-23; Human Rights Committee, GC 31, supra note 12, para. 16.
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38 UNBP Remedy, article 4; Human Rights Committee, GC 31, supra note 12, para. 18.
39 Articles on Responsibility of States for Internationally Wrongful Acts, UN General Assembly

resolution 56/83 (2001), articles 1-4 and 7; Human Rights Committee, GC 31, supra note 12,
para. 4; Vienna Convention on the Law of Treaties, article 27.
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40 E.g. UNBP Judiciary article 16; Bangalore Implementation Measures, paras 9.2 and 9.4; Euro-
pean Charter on the Statute for Judges, article 5.2; CCJE, Opinion No. 3, supra note 35, paras
55-57, 76; Council of Europe (Committee of Ministers), Recommendation CM/Rec(2010)12 on
Judges: Independence, efficiency and responsibilities, articles 66-71; African Fair Trial Princi-
ples, article A.4(n); Beijing Statement, para. 32; UNODC Guide, supra note 11, paras 78 and
80. See also article 11(a) of the Campeche Declaration ("como regla general que los jueces no
responderan civilmente de manera personal por sus decisiones, con la Unica excepcion de los
casos de dolo.")

41  Article 27 of the Vienna Convention on the Law of Treaties, in a provision that also reflects
customary international law, provides in part that, "A party may not invoke the provisions of its
internal law as justification for its failure to perform a treaty." See also the UN Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power, General Assembly resolution 40/34
(29 November 1985), article 11: "Where public officials or other agents acting in an official or
quasi-official capacity have violated national criminal laws, the victims should receive restitution
from the State whose officials or agents were responsible for the harm inflicted. In cases where
the Government under whose authority the victimizing act or omission occurred is no longer in
existence, the State or Government successor in title should provide restitution to the victims."

42 See e.g.: Council of Europe CM/Rec(2010)12, supra note 40, para. 67 (State may seek to
establish the civil liability of a judge through court action in the event that it has had to award
compensation); European Charter for the Statute of Judges, article 5.2 (only with permission
of the independent judicial authority); Bangalore Implementation Measures, para. 9.4 (no re-
course by State against the individual judge); CCJE Opinion No. 3, supra note 35, para. 57 and
Magna Carta of Judges article 22 (no liability to reimburse, except in case of wilful default).
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43 UNBP Remedy, article 4; Human Rights Committee, GC 31, supra note 12 para. 18.
44  UNBP Judiciary, articles 17-20; African Fair Trial Principles, articles A.4(p)(q) and (r); Beijing
Statement, articles 22-28; Bangalore Implementation Measures, articles 15 and 16.
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46

47
48
49

UNBP Judiciary, article 12; UNSRIJL, Report on guarantees of judicial independence, UN Doc
A/HRC/11/41 (2009), paras 57, 98; Bangalore Implementation Measures, article 13.2; Human
Rights Committee, General Comment No. 32, Article 14: Right to equality before courts and
tribunals and to a fair trial ("GC 32"), UN Doc CCPR/C/GC/32 (2007), para. 19; Human Rights
Council, resolution 29/6 (2015), para. 3; Council of Europe, CM/Rec(2010)12, supra note 40,
para. 49; African Fair Trial Principles, article A.4(l); Beijing Statement, article 18; Common-
wealth (Latimer House) Principles on the Three Branches of Government (2003), article IV(b);
Statute of the Ibero-American Judge (Ibero-American Summit of Presidents of Supreme Courts
and Tribunals of Justice, 2001), article 14; Campeche Declaration, articles 2, 7(b)(b.1) and
(b.2); Inter-American Court of Human Rights ("IAmCtHR"), Reverdn Trujillo v. Venezuela, Series
C No. 197 (30 June 2009), para. 67; UNODC Guide, supra note 11, para. 60.

UNBP Judiciary, article 18; Commonwealth (Latimer House) Principles on the Three Branches
of Government (2003), article IV.

Human Rights Committee, GC 32, supra note 45, para. 20.

African Fair Trial Principles, article A.4(p).

Commonwealth (Latimer House) Guidelines on Parliamentary Supremacy and Judicial Indepen-
dence (1998), article VI(1)(a).

Beijing Statement, article 22.
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51 Bangalore Implementation Measures, article 16.1.

52 Regarding corruption, see UNODC Guide, supra note 11, para. 75.

53 UNSRIIL, Report on Judicial Accountability supra note 7, paras 84, 87; Council of Europe, CM/
Rec(2010)12, supra note 40, para. 66; IAmCtHR, Constitutional Tribunal (Camba Campos et
al) v. Ecuador, Series C No. 268 (28 August 2013), para. 206; Campeche Declaration, article
7(b)(b.3); Inter- American Commission on Human Rights, Guarantees for the independence of
justice operators (2013), para. 249 recommendation 22; Jan van Zyl Smit, The Appointment,
Tenure and Removal of Judges under Commonwealth Principles: A Compendium and Analysis of
Best Practice (Report of Research undertaken by Bingham Centre for the Rule of Law) ("Com-
monwealth Study") (Commonwealth Secretariat, 2015), p. 83

54 Human Rights Committee, GC 32, supra note 45, para. 19.
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55  See similarly, Bangalore Implementation Measures, article 15.5; Beijing Statement, article 27.

56 E.g. Bangalore Implementation Measures, paragraphs 1.1-2.2, 15.1-15.8; UNSRIJL, Report
on judicial corruption, supra note 19, paras 76-82, 113(r); UNSRIJL, Report on judicial acco
untability, supra note 7, paras 72, 78, 120; Human Rights Council, resolution 29/6 (2015), para.
3; CCJE Magna Carta of Judges, paras 18 and 19; Commonwealth (Latimer House) Guidelines
on Parliamentary Supremacy and Judicial Independence (1998), article V(1); Campeche Decla-
ration, article 10; IAmCtHR, Lopez Lone and others v. Honduras, Series C No. 302 (5 October
2015), paras 257-276; Inter-American Commission on Human Rights, Guarantees for the inde-
pendence of justice operators (2013), para. 249 recommendation 22; UNODC Guide, supra note
11, paras 23-27, 69; UNODC, Resource Guide on Strengthening Judicial Integrity and Capacity
(2011), pp. 127-131, 134. See also more qualified position in CCJE Opinion No. 3, supra note
35, paras 41-50, 60-65, 77.

57  E.g. CCJE, Opinion No. 3, supra note 35, paras 49, 60-62; CCJE Magna Carta of Judges, para.
18. See also Bangalore Implementation Measures, paragraph 2.2 and footnote 3 and paragraph
15.1 footnote 9.
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58 UN SRIIL, Report on guarantees of judicial independence, supra note 45, paras 58, 98; Ban-
galore Implementation Measures, article 15.8; Council of Europe, CM/Rec(2010)12, supra note
40, para. 69; CCIE Opinion No. 3, supra note 35, paras 73-74, 77; Istanbul Declaration, Prin-
ciple 14; ECtHR, Kudeshkina v. Russia, App. No. 29492/05 (26 February 2009), paras 98-100;
IAmCtHR, Lépez Lone and others v. Honduras, Series C No. 302 (5 October 2015), paras 257-
276; Inter-American Commission on Human Rights, Guarantees for the independence of justice
operators (2013), para. 249 recommendation 24; UNODC Guide, supra note 11, para. 73.

59  See UNBP Judiciary, article 13; African Fair Trial Principles article A.4(0).

60 The IC] frequently receives reports or observes transfers highly suggestive of punishment for
judgments that have displeased executive authorities. See also, for example, UN Special Rap-
porteur on the promotion of truth, justice, reparation and guarantees of non-recurrence, Report
on Mission to Uruguay, UN Doc A/HRC/27/56/Add.2 (28 August 2014), para. 24; and Lau-
ra-Stella Eposi Enonchong, "Judicial Independence and Accountability in Cameroon: Balancing
a Tenuous Relationship" 5 African Journal of Legal Studies 313 (2012), p. 322.
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61 Bangalore Implementation Measures, article 13.5; Draft Universal Declaration on the Indepen-
dence of Justice ("Singhvi Declaration”), referenced by the UN Commission on Human Rights,
resolution 1989/32, article 15; Beijing Statement, article 30 (referring to transfers of judges "by
the Executive"); Statute of the Ibero-American Judge, article 16; UNSRIJL, Report on Mission
to Indonesia, UN Doc E/CN.4/2003/65/Add.2, para. 84; Venice Commission, Report on the
Independence of the Judicial System - Part One The Independence of Judges (2010), CDL-
AD(2010)004, para. 43.

62  UNSRIIL, Report on guarantees of judicial independence, supra note 45, paras 66, 98; UN-
SRIIL, Report on judicial accountability, supra note 7, paras 52, 84, 87; Human Rights Com-
mittee, Concluding Observations on Democratic Peoples' Republic of Korea, UN Doc CCPR/
CO/72/PRK (2001), para. 8 (Criminal Code provision subjecting judges to criminal liability for
"unjust judgements" seriously endangering the impartiality and independence of the judiciary);
Bangalore Implementation Measures, article 9.3 (by implication excluding other remedies for
such errors); African Fair Trial Principles, article A.4(n)(1); Council of Europe, CM/Rec(2010)12,
supra note 40, para. 68 (excepting cases of malice); CCJE, Magna Carta of Judges, article 20;
CCJE Opinion No. 3, supra note 35, para. 75(ii); CCJE Opinion No. 18, supra note 27, para. 37.
See also ICJ, Legal Commentary to the ICJ Geneva Declaration (Geneva, 2011), p. 213: "Judg-
es should enjoy 'limited functional immunity' which should cover arrest, detention and 'other
criminal proceedings that interfere with the workings of the court'. A wider immunity, however,
would not be justifiable."




ooep:daCaqpadtepomoddy | Je

c0pb:® 383d  eqgopeaongodagpis:  3acadongglie  omagudes
0pda0pdebseBig 93ewpod Jqodonteadusd olgpdd cepdatesieontd
333 godrodeomn  FNaMPEFondlel gE[godaepas 33a8dlo0pSn®
(QgE 2005a3Eep[gdgad 00deodeuieampuesl ooep:opdel cpdgdsaeal
32630l poess: 30%:qC:5¢ cpSoopdebiadigr 038:038:q0650Eq epagy
a300pad sa[gpiee0aEgodgodypoopd §EEmom cpanglaneesadeppocsogt
o€ 2005605g03gP:ad 3[gpdmeo 305806daS clgbesscdsabalaodi)

spaocdelopsang eqpop[gie 0god[Géigtaudgtaangnd [gliqedgp:ad
20eaqeamn3203E:300mGpisE pdodinpdsnbiadEepsaomsangudeogagps
$Cap8 Bsgpreomn cpmagmneqp§reeadaqps ooepidqleqadep 22003
3o 0deproodegp cpom:§rgoSondadadimed oyjpagSeomepaocdy
qpsS 8EE0nom puesoyElggpsioneom SafgpieaNepPEOodEYP:E: CEp:
8qeapmqoyprgs[gta 9Bewrod oyEngSepogEdolglizncgad 200560500
20&3loopdi

poezigE ICCPR 326 :282q@a6pqpoopd sacniofec:oopd gpdopts
a3o0pad 8EEm0mPues3q EPRocdema|gba00deodeamgemadagp:” s

oeep§don  8EeqprmaaslsE “sofepingod§biqomglyps woalanonpbion
§eoon poessaq cgodBBiglypiss 3a0m3a0300gp: 200Bece00EoFH4l
[g6ed 200393 oqpepSopgpiaan: ¢8|cbeeeaqomosfae mEingodal waeuzq
elopa” ©pdoopd  ooeproeponiony FaddlgEew0dggpizaogad 008§
elogpCs g0§deEo0aPYPI8: puGSFE 00005ee CgodGigCaeuiqs acjoypts
3268 6[g08EeloEs” cpmganeqreandeodan 83dloopbics

63  See e.g. Bangalore Implementation Measures, article 9.1; Council of Europe, CM/Rec(2010)12,
supra note 40, paras 68, 71; CCJE Opinion No. 3, supra note 35, paras 52-53, 75(i); CCJE,
Magna Carta of Judges, article 20. See also Campeche Declaration, articles 11(d) ("Tanto la
accién civil dirigida contra un juez, cuando sea admitida, como la accién penal, y en su caso la
detencidn, deberan ser ejercidas en condiciones que no puedan tener como objetivo ninguna
influencia sobre su actividad jurisdiccional") and 12 ("No habrd inmunidades judiciales que
puedan significar privilegio de los jueces, pero estos tendran un régimen especial dirigido a
resguardar que la tramitacion de acciones judiciales en su contra no puedan ser utilizadas para
tornarlos funcionalmente dependientes de cualquier otro Poder del Estado o de la sociedad y a
impedir las represalias arbitrarias o el bloqueo del ejercicio de sus funciones. De esta manera
los jueces dispondran de un fuero propio y de limitaciones a su detencion o prisién anticipada,
salvo por flagrante delito, con nmediata presentacion ante el Tribunal competente".)

64  UNSRIIL, Report on judicial accountability, supra note 7, para. 52. See also CCJE Opinion No. 3,
supra note 35, para. 54, 75(i), and Campeche Declaration, articles 11(d) and 12.

65 Human Rights Committee, GC 31, supra note 12, para. 18. See also paras 22 and 27(c) of the
Updated Set of principles for the protection and promotion of human rights through action to
combat impunity ("UN Impunity Principles"), UN Doc E/CN.4/2005/102/Add.1 (2005). The Prin-
ciples are referenced in, for example, Human Rights Council resolution 9/11 (2008) and General
Assembly resolution 68/165 (2013), on the right to truth.
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66  UNSRIIL, Report on judicial corruption, supra note 19, para. 91; UNSRIJL, Report on judicial
accountability, supra note 7, para. 52. See similarly CCJE Opinion no. 3, supra note 35, para. 52,
and UNODC Guide, supra note 11, para. 79. On procedural aspects of the lifting of immunities,
see pp. 76-79 below.

67  See e.g. UNBP Judiciary, articles 1, 2 and 4; African Fair Trial Principles, article A.4(n).
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68  See for instance, United States of America v. Alstétter et al  ("The Nuremberg Justice Case"),
3 T.W.C. 1 (1948) and commentary in Matthew Lippman, "The White Rose: Judges and Justice
in the Third Reich" 15 Connecticut Journal of Int'l Law 95 (2000), pp. 165-181, 186-193, 205-
206; Erhard Blankenburg, "The Purge of Lawyers after the Breakdown of the East German
Communist Regime" 20 Law & Soc. Inquiry 223 (1995), pp. 228-232; Buenos Aires Herald,
"Mendoza: 'Trial of the judges' begins today" (17 February 2014), http://www.buenosairesher-
ald.com/article/152297/mendoza- 'trial-of-the-judges'-begins-today.

69 See for example: ECtHR (Grand Chamber), El-Masri v. the former Yugoslav Republic of Mace-
donia, App. No. 39630/09 (13 December 2012), paras 191- 194; IAmCtHR, Gomes Lund et al.
("Guerrilha do Araguaia") v. Brazil, Series C No. 219 (24 November 2010), para. 200; Human

Rights Council, resolutions on the right to truth, 9/11 (2008), 12/12 (2009), and 21/7 (2012);
and the General Assembly, resolution 68/165 (2013) on the right to truth.



J | 03 2%:0006800E pEPE3a0305 CLBARECVOSG 300D - 0p

B80dsds0oagpiss GEBel Soompgpsacslgé GE:Bmeeda00d Gepadedd
Gon §peecdaqpel efgmecsyp:iad Bgteondropdicomnts =addlq
G@0gqPE 3257005038 006d[gbYgEie 0m2eBie0i0000 Sreepdlean sa0m
3230032[gd Jejoqd[g§ean apeadodmosimes(yt GE:a0dEelopEiad vod
000:038gE @005 c0pSie0m8E: dodloopdi™

2[g6§qiod5¢ [gdacieusfgte onliagod(gEsadeppgpiogt 0880dsdsooy
Q320305 oest [gScopbopongbidgauigs eoodcopdicomE ayprgSon
qP230: 00050960q$6a0500p5eomME: pueseloypCiaaq eqEuRayP: [gapd
§pS g5 0d: Begpodefean ooep:dalegesadon 36aonn532000: gpaglge:
20p5 BY0dsdsoasC paeaodenofiel eSooep:adglam: 30833005
[gfsEsei olgbecsceadeom 52805323E{gbclaopdi 0o6§§opdinul ooep:
8qCeqpaadel :p0Si0nansm: ooep:daesg ad8epoupadoond codesiopgpiyt
052 (4058058 E A0S (036005 saom:adgoq i) powEaE "pmaesa[gdod
oReopdd  ogboomgéoregiecs  qodecdloibiogoboogh epaocdgqpio}
[PAeogdaeops cgsacBoleaniqpionpd sapfonepiod sa00pSfafeé o0den
2G00D0DI002EEPOIGIDGOD 00R050:e8:q S 303601 33833l §EeE0dgqp:
$C 20056386000 22600005932000: TYODIPVAOYPIIGHGS 2eSooeP: God
c00degEemdeqli adeupcd malgpipodieqiendegondy GooSiellys a0
eopes §8Eloopdi”!

32052 0 5¢ 2008 ¢ 0g€esdlgoosonpd 3aqpigpSopadtep 3600055008

:2g0dz00056peg[gE:nd [gbedlcocam 0200§8¢a8Eep qpdesiodypiaaiads
205 320500ep:03ggCam: 200330005(g[gEsma0p05  3203E:300m00b93A8

32600005207 [gdeoclaopdn sopssc|pEimaegmesqpiopt 30§ooep: 6od
aoodegpadepeandoglyp: dopbioyEadigtiam: 3208 § 0p Bifepiecdlgoon:

Claogb

70 UN Impunity Principles, supra note 65, Principles 2-4.
71 UN Impunity Principles, Principle 5.
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72 Bangalore Principles, Preamble; Bangalore Implementation Measures; Human Rights Commit-
tee, Concluding Observations on Vietnam, UN Doc CCPR/CO/75/VNM (2002), para. 10; UNSRI-
JL, Report on judicial accountability, supra note 7, paras 54-55, 90-93, 123, 125; Council of
Europe, CM/Rec(2010)12, supra note 40, para. 69; Commonwealth (Latimer House) Guidelines
on Parliamentary Supremacy and Judicial Independence (1998), article VI(1); CCJE, Magna
Carta of Judges, (2010), article 6; IAmCtHR, Constitutional Court v. Peru, Series C No. 71 (31
January 2001), para. 74, Chocrén Chocrdn v. Venezuela, Series C No. 227 (1 July 2011), para.
99, and Supreme Court of Justice (Quintana Coello et al) v. Ecuador, Series C No. 266 (23 Au-
gust 2013), para. 145; UNODC Guide, supra note 11, paras 29-32.
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73 Commonwealth Study, supra note 53, p. 88; Human Rights Committee, GC 32, supra note 45,
para. 20; IBA Minimum Standards of Judicial Independence, article 4(a). The UNODC Guide
(supra note 11) recommends States consider vesting the power to remove a judge from office
in an independent body, but notes that if the Head of State or legislature has power to remove
judges, "good practice has indicated that such power should be exercised only after a recom-
mendation to that effect of the independent body vested with power to discipline judges" (para.

76).

74  Bangalore Implementation Measures, para. 9.3; CCJE Opinion No. 18, supra note 27, paras 23
and 37; CCJE, Magna Carta of Judges, article 21.

75 For example, in addition to the general provision for effective remedies under article 2 of the
ICCPR, article 9(5) specifically provides, "Anyone who has been the victim of unlawful arrest
or detention shall have an enforceable right to compensation"”, and article 14(6) specifically
provides for compensation in cases of miscarriage of justice.
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76  See similarly Human Rights Committee, Concluding Observations on Republic of the Congo,
UN Doc CCPR/C/79/Add.118 (2000), para. 14; on Tajikistan, CCPR/CO/84/TJK (2005), para.
17; on Armenia, UN Doc CCPR/C/ARM/CO/2 (2012), para. 21; IAmCtHR, Chocrén Chocron v.
Venezuela, Series C No. 227 (1 July 2011), para. 163; UNODC Guide, supra note 11, para. 71.

77  UNSRIIL, Report on judicial corruption, supra note 19, paras 88, 113(k); Report on judicial
accountability, supra note 7, paras 93, 126; Report on Guarantees of Judicial Independence,
supra note 45, paras 60, 98; Report on Mission to the Democratic Republic of the Congo, UN
Doc A/HRC/8/4/Add.2 (2008), para. 75.
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78  Bangalore Implementation Measures, para. 15.4; CCJE Opinion No. 3, supra note 35, paras 71
and 77; CCJE, Opinion No. 10, on the Council for the Judiciary at the service of society (2007),
paras 15-24, 63; Council of Europe CM/Rec(2010)12, supra note 40, para. 27; European Char-
ter for the Statute of Judges, article 5.1; CCJE, Magna Carta of Judges, (2010), article 13;
Campeche Declaration, article 5(b); Venice Commission, Report on the Independence of the
Judicial System - Part One The Independence of Judges, supra note 61, paras 32, 43, 82(4)
and (6); OSCE Kyiv Recommendations on Judicial Independence in Eastern Europe, South Cau-
casus and Central Asia (2010), paras 7, 9, 26; Inter-American Commission on Human Rights,
Guarantees for the independence of justice operators (2013), paras 241, 244- 246, 249 (rec-
ommendation 26); IBA, Minimum Standards of Judicial Independence, article 31 (although the
IBA standards also contemplate involvement of the Legislature in disciplinary decisions as an
alternative); ICJ, CIJL Policy Framework for Preventing and Eliminating Corruption and Ensuring
Impartiality of the Judicial System, supra note 24, Annex, p. 133. See also the more qualified
positions set out in the International Association of Judges, Universal Charter of the Judge,
article 11; in the African Fair Trial Principles, article A.4(u); and in the Beijing Statement, article
25.

79  European Court of Human Rights (ECtHR), Oleksandr Volvov v. Ukraine, App. No. 21722/11 (9
January 2013), para. 109, citing Le Compte, Van Leuven and De Meyere v. Belgium, Series A
No. 43 (Plenary judgment, 23 June 1981), para. 58.
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80 ECtHR, Oleksandr Volvov v. Ukraine, App. No. 21722/11 (9 January 2013), paras 110-117.

81  CCIE Opinion No. 10, supra note 78, para. 19; Istanbul Declaration, Principles 14 and 15;
Inter-American Commission on Human Rights, Guarantees for the independence of justice op-
erators (2013), para. 244; UNODC Guide, supra note 11, para. 29.

82  CCJE Opinion No. 10, supra note 78, paras 19, 32; UNODC Guide, supra note 11, para. 71. On
the inappropriateness of involvement of the Minister of Justice, see Venice Commission, Final
Opinion on the Revised Draft Constitutional Amendments on the Judiciary of Albania, CDL-
AD(2016)009 (2016) paras 31, 33, as well as its interim Opinion, CDL-AD(2015)045, paras 62,
71, 80, 82.

83  CCIE Opinion No. 10, supra note 78, para. 32.
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84  Venice Commission, Final Opinion on the Revised Draft Constitutional Amendments on the
Judiciary of Albania, CDL-AD(2016)009 (2016) paras 12-17. See also its interim Opinion, CDL-
AD(2015)045, paras 54-64.

85  SRIJL, Report on judicial accountability, supra note 7, paras 93 and 126.

86  CCIJE Opinion No. 10, supra note 78, para. 64.

87  CCJE Opinion No. 3, supra note 35, para. 68; Bangalore Implementation Measures, para. 15.3
and footnote 10; Beijing Statement, article 25; UNODC Guide, supra note 11, para. 70. In
Oleksandr Volvov v. Ukraine, App. No. 21722/11 (9 January 2013), para. 115, the ECtHR found
that the impartiality of the hearing on the merits was tainted by a reasonable perception of bias
when judicial council members who had participated in preliminary inquiries into the case also
participated in the decision on the merits.
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88 See e.g. Human Rights Committee, Jacobs v. Belgium, UN Doc CCPR/C/81/D/943/2000 (2004);

UNSRIIL, Report on Mission to Mexico, UN Doc A/HRC/17/30/Add.3 (2011), para. 94(i); UN

Special Rapporteur on Minority Issues, Report on minorities in the administration of justice, UN

Doc A/70/212 (2015), paras 79-93, 109-110. See also ICJ, Women And the World’s Judiciaries:
Identifying Key Challenges and Opportunities (2014), para. 29.
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89  Commonwealth Study, supra note 53, p. 104.
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90  UNSRIIL, Report on judicial accountability, supra note 7, para. 52. See also CCJE Opinion No. 3,
supra note 35, para. 54, 75(i). See also Campeche Declaration, articles 11(d) and 12.

91 IAmCtHR, Lépez Lone and others v. Honduras, Series C No. 302 (5 October 2015), paras 229-
234.
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92 Jessica Walsh, "A Double-Edged Sword: Judicial Independence and Accountability in
Latin America" (International Bar Association's Human Rights Institute Thematic Paper No. 5,
April 2016), p. 15.

93 Commonwealth Study, supra note 53, p. 105.
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94  See for example, ICJ, "Sri Lanka: judges around the world condemn impeachment of Chief Jus-
tice Dr Shirani Bandaranayake" (23 January 2013); "Ukraine: dismissal and criminal prosecution
of judges undermine independence of the judiciary" (20 March 2014); La Independencia del
Poder Judicial en Honduras (2004-2013) (May 2014), p. 30; "Maldives: removal of Supreme
Court judges an assault on independence of the judiciary" (18 December 2014); and "Bolivia:
ICJ condemns removal and forced resignation of Constitutional Court judges by Legislative
Assembly" (8 January 2015). See also e.g. UNSRIJL, Report on Mission to Ecuador, UN Doc E/
CN.4/2005/60/Add.4 (2005); IAmCtHR, Constitutional Court v. Peru, Series C No. 71 (31 Janu-
ary 2001), paras 77-85.

95 ECtHR, Oleksandr Volvov v. Ukraine, App. No. 21722/11 (9 January 2013), para. 122. The Court
separately found breaches of procedural fairness due to Parliamentarians using the electronic
voting system to cast votes on behalf of colleagues who were not present (paras 141-147).
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96 For instance, the UN Human Rights Committee, applying the ICCPR, has expressed concern
where the procedure for the removal of judges under the Constitution and other laws of a
State allowed Parliament "to exercise considerable control over the procedure for removal of
judges", and it recommended that the State "should strengthen the independence of the judi-
ciary by providing for judicial, rather than parliamentary, supervision and discipline of judicial
conduct": Concluding Observations on Sri Lanka, UN Doc CCPR/CO/79/LKA (2003), para. 16.
The Inter-American Commission on Human Rights, citing the structural concerns and a histo-
ry of abuses, recommends the gradual elimination of parliamentary impeachment procedures
across the Americas: Guarantees for the independence of justice operators (2013), paras 202-
205. European regional standards generally provide that disciplinary proceedings, including for
removal, should only take place before "an independent authority or a court" (e.g. Council of
Europe, CM/Rec(2010)12, supra note 40, article 69), implicitly rejecting processes in which the
parliament substantively or unilaterally decides on removal. The Beijing Statement does not
explicitly reject parliamentary procedures, but notes that in some societies "that procedure is
unsuitable; it is not appropriate for dealing with some grounds for removal; it is rarely, if ever,
used; and its use other than for the most serious of reasons is apt to lead to misuse" (article
23).

97 E.g. Bangalore Implementation Measures, article 16.2; Istanbul Declaration, Principle 15; Sing-
hvi Declaration, supra note 61, article 26(b); UNODC Guide, supra note 11, para. 76. See also
Commonwealth Study, supra note 53, pp. 105-111.

98 See Commonwealth Study, supra note 53, pp. 110-111

99  UNBP Judiciary, article 20.
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100 UNBP Judiciary, article 17-19. See also e.g. IAMCtHR, Constitutional Court v. Peru, Series C No.
71 (31 January 2001), paras 77-85.
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101 Commonwealth Study, supra note 53, pp. 91-102.
102 Ibid p. 95.
103  Ibid pp. 96-97.
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104 1Ibid pp. 98-100.

105 Ibid pp. 100-102.

106 See also the requirement in article 6 to establish a preventive anti- corruption body, which may,
but need not be, the same as the body under article 36.
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107 SRIIL, Report on Mission to Guatemala, UN Doc E/CN.4/2000/61/Add.1 (2000), para. 169(f).

108 See e.g. UN Working Group on Arbitrary Detention, Opinion, Thulani Maseko v. Swaziland, UN
Doc A/HRC/WGAD/2015/6 (2015), paras 26-30, 36; UN Declaration on the Right and Respon-
sibility of Individuals, Groups and Organs of Society to Promote and Protect Universally Recog-
nized Human Rights and Fundamental Freedoms ("Declaration on Human Rights Defenders”),
articles 6, 9(3)(b), 12; ECtHR (Grand Chamber), Morice v. France, App. No. 29369/10 (23 April
2015); ECtHR, July and SARL Libération v. France, App. No. 20893/03 (14 February 2008);
ECtHR, Mustafa Erdogan and Others v. Turkey, App. Nos 346/04 and 39779/04 (27 May 2014).
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109 UNSRIIL, Report on judicial accountability, supra note 7, paras 55, 73, 89. See also, UN Devel-
opment Programme ("UNDP"), A Transparent and Accountable Judiciary to Deliver Justice for
All (2016), Chapter 5.

110 Bangalore Implementation Measures, para. 9.5. See similarly UNODC Guide, supra note 11,
para. 81. And see Geoffrey Robertson, "Judicial Independence: Some Recent Problems" (In-
ternational Bar Association's Human Rights Institute Thematic Papers No. 4, June 2014), pp.
23-24.

111 Commonwealth (Latimer House) Guidelines on Parliamentary Supremacy and Judicial Inde-
pendence (1998), article VI(1)(b); Commonwealth (Latimer House) Principles on the Three
Branches of Government (2003), article VII(b).
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112 Human Rights Committee, General Comment No. 34, Article 19: Freedoms of opinion and ex-
pression, UN Doc CCPR/C/GC/34 (2011), para. 38.

113 Ibid para. 47, where the Committee also states that, "At least with regard to comments about
public figures, consideration should be given to avoiding penalizing or otherwise rendering
unlawful untrue statements that have been published in error but without malice".
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114 See e.g. ICCPR, article 14(1).
115 See e.g. ICCPR, article 19(2), and Human Rights Committee, GC 34, supra note 112, paras
18-19, on the right of access to information; UN High Commissioner for Human Rights, "Best

practices to counter the negative impact of corruption on the enjoyment of all human rights",
UN Doc A/HRC/32/22 (15 April 2016) para. 131; Declaration on Human Rights Defenders, supra
note 108, articles 6, 9(3)(b), 12.

116 See e.g. ICCPR, article 22(1).
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117 See ICCPR article 14(1) on exceptions to media and public access to hearings; Human Rights
Committee, GC 34, supra note 112, paras 22, 31, 33- 35 (see also para. 47 regarding "defa-
mation"-type restrictions); Human Rights Committee, Dissanayake v. Sri Lanka, UN Doc CCPR/
C/93/D/1373/2005 (2008), and Galina Youbko v. Belarus, UN Doc CCPR/C/110/D/1903/2009
(2014), paras 9.3 and 9.5.

118 ECtHR (Grand Chamber), Morice v. France, App. No. 29369/10 (23 April 2015), para. 131.
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119 ECtHR, July and SARL Libération v. France, App. No. 20893/03 (14 February 2008).

120 ECtHR (Grand Chamber), Morice v. France, App. No. 29369/10 (23 April 2015).

121 ECtHR, Mustafa Erdodan and Others v. Turkey, App. Nos 346/04 and 39779/04 (27 May 2014).

122 Human Rights Committee, Galina Youbko v. Belarus, UN Doc CCPR/C/110/D/1903/2009 (2014),
paras 9.2-9.7. For an example of a contempt-of-court order that the Committee found did not
violate the Covenant, see Lovell v. Australia, UN Doc CCPR/C/80/D/920/2000 (2004).
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123 UN Office of the High Commissioner for Human Rights ("OHCHR"), National Human Rights
Institutions: History, Principles, Roles and Responsibilities, Professional Training Series No. 4
(Rev. 1) (2010), pp. 33 and 127.

124 1Ibid p. 128. See also UN High Commissioner for Human Rights, "Best practices to counter the
negative impact of corruption on the enjoyment of all human rights", UN Doc A/HRC/32/22 (15
April 2016), para. 134.

125 OHCHR, National Human Rights Institutions, supra note 123, pp. 132-133.
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126 See for instance, under the Statute of the International Association of Judges, Constitution arti-
cles 4, 5(1), 6, and Regulations under the Constitution, articles 12 and 13, http://www.iaj-uim.
org/statute/ .
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127 Regarding the freedom of expression of judges and judicial associations, see UNBP Judiciary,
article 8: "In accordance with the Universal Declaration of Human Rights, members of the judi-
ciary are like other citizens entitled to freedom of expression, belief, association and assembly;
provided, however, that in exercising such rights, judges shall always conduct themselves in
such a manner as to preserve the dignity of their office and the impartiality and independence
of the judiciary." As with civil society more generally, national, regional or international profes-
sional associations of lawyers and prosecutors may also undertake activities to promote the
independence and integrity of the judiciary. Article 24 of the UN Basic Principles on the Role of
Lawyers, adopted by the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders (1990) and endorsed by General Assembly resolution 45/166 (1990),
recognizes the right of lawyers to form professional associations, and article 23 affirms the right
of lawyers to "take part in public discussion of matters concerning the law, the administration
of justice and the promotion and protection of human rights".

128 United States of America v. Alstétter et al ("The Nuremberg Justice Case"), 3 TW.C. 1 (1948)
and commentary in Matthew Lippman, "The White Rose: Judges and Justice in the Third Reich"
15 Connecticut Journal of Int'l Law 95 (2000), pp. 165-181, 186-193, 205-206.

129 See for example Geneva Convention (III) relative to the Treatment of Prisoners of War, 12
August 1949, article 130; Geneva Convention (IV) relative to the Protection of Civilian Persons
in Time of War, 12 August 1949, article 147; 1977 Protocol (I) Additional to the Geneva Con-
ventions of 12 August 1949, and relating to the Protection of Victims of International Armed
Conflicts, article 85(4)(e); Rome Statute of the International Criminal Court, article 8(2)(a)(vi).
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130 See also Geoffrey Robertson, "Judicial Independence: Some Recent Problems" (Internation-
al Bar Association's Human Rights Institute Thematic Papers No. 4, June 2014), pp. 19-21.
For more detailed information on how to engage UN human rights mechanisms, see OHCHR,
Working with the United Nations Human Rights Programme: A Handbook for Civil Society
(2008), http://www.ohchr.org/EN/AboutUs/CivilSociety/Pages/Handbook.aspx , and other spe-
cific OHCHR guides cited in the following footnotes. Those considering use of international
mechanisms should also see the detailed information and advice in ICJ, Practitioners Guide
no. 6: Migration and International Human Rights Law (Updated Edition, 2014), Annex 1 (The
Choice of an International Mechanism: a checklist) and Annex 2 (International Legal Remedies
and their Use), which are of more general application and not only relevant to migration:
http://www.icj.org/practitioners-guide-on-migration- and-international-human-rights-law-prac-
titioners-guide-no-6/ .

131 See for example Human Rights Committee, Anthony Fernando v. Sri Lanka, UN Doc CCPR/
C/83/D/1189/2003 (2005), para. 9.2 (imposition by court of one year of "rigorous imprison-
ment" for contempt of court, on basis victim had filed repetitious motions and had once "raised
his voice" in the presence of the court and refused to apologize"; Committee finds the court's
"imposition of a draconian penalty without adequate explanation and without independent
procedural safeguards” to have violated the right to liberty of the victim); Committee against
Torture, Imed Abdelli v. Tunisia, UN Doc CAT/C/31/D/188/2001 (2003), paras 10.5-10.8 (refusal
of various State officials, including judges, to respond to the victim's credible allegations of tor-
ture and requests for judicial orders and other measures to investigate and protect him against
further torture).
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132 Further information on treaty bodies, see: http://www.ohchr.org/EN/HRBodies/Pages/Treaty-
Bodies.aspx. For information on how to file a complaint, see: http://www.ohchr.org/EN/HRBod-

ies/ TBPetitions/Pages/IndividualCommunications.aspx.

133 For further information on Special Procedures, see: http://www.ohchr.org/EN/HRBodies/SP/
Pages/Welcomepage.aspx. For information on how to file a complaint to Special Procedures,
see: http://www.ohchr.org/EN/HRBodies/SP/Pages/Communications.aspx.

134 See http://www.ohchr.org/EN/Issues/Judiciary/Pages/IDPIndex.aspx.

135 UN Working Group on Arbitrary Detention, Opinion, Thulani Maseko v. Swaziland, UN Doc A/
HRC/WGAD/2015/6 (2015), paras 26-30, 36. The ICJ was involved in bringing the case to the
Working Group.
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136 See OHCHR, Universal Periodic Review - A Practical Guide for Civil Society and United Nations
Human Rights Council - A Practical Guide for NGO Participants, at http://www.ohchr.org/EN/
AboutUs/Pages/CivilSociety.aspx.
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137 IAmCtHR, Gomes Lund et al. ("Guerrilha do Araguaia™) v. Brazil, Series C No. 219 (24 November
24, 2010), para. 202.
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138 UNBP Judiciary, article 17; UNSRIJL, Report on judicial corruption, supra note 19, para. 86;
UNSRIIL, Report on judicial accountability, supra note 7, paras 79, 123; Human Rights Commit-
tee, GC 32, supra note 45, para. 20, and Pastukhov v. Belarus, UN Doc CCPR/C/78/D/814/1998
(2003), para. 7.3; Human Rights Council, resolution 29/6 (2015), para. 3; Council of Europe,
CM/Rec(2010)12, supra note 40, para. 69; African Fair Trial Principles, articles A.4(p)(q) and
(r); Beijing Statement, articles 22-28; Bangalore Implementation Measures, articles 15, 16;
CCJE Opinion No. 3, supra note 35, paras 58-74; Commonwealth (Latimer House) Principles
on the Three Branches of Government (2003), article VII(b); Commonwealth (Latimer House)
Guidelines on Parliamentary Supremacy and Judicial Independence (1998), article VI(1); Stat-
ute of the Ibero-American Judge, articles 14, 20; Campeche Declaration, article 10; IAmCtHR,
Constitutional Court v. Peru, Series C No. 71 (31 January 2001), para. 74, Apitz Barbera et al.
("First Court of Administrative Disputes”) v. Venezuela, Series C No. 182 (5 August 2008), para.
147, Chocrén Chocrdn v. Venezuela, Series C No. 227 (1 July 2011), para. 99, Supreme Court
of Justice (Quintana Coello et al) v. Ecuador, Series C No. 266 (23 August 2013), para. 145,
and LApez Lone and others v. Honduras, Series C No. 302 (5 October 2015), para. 196. The
forthcoming judgment of the ECtHR (Grand Chamber) in Baka v. Hungary, App. No. 20261/12
may also be relevant (judgment announced for 23 June 2016, not available at time of writing);
UNODC Guide, supra note 11, paras 30, 72.
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139 E.g. African Fair Trial Principles, article A.2 and section N; Human Rights Committee, GC 32,
supra note 45; IAmCtHR, Constitutional Court v. Peru, Series C No. 71 (31 January 2001), paras
71-85, Supreme Court of Justice (Quintana Coello et al) v. Ecuador, Series C No. 266 (23 Au-
gust 2013), paras 168-169; Inter-American Commission on Human Rights, Guarantees for the
independence of justice operators (2013), para. 249 recommendations 21, 23; Commonwealth
Study, supra note 53, p. 90.

140 See e.g. ICCPR articles 2(1), 14(1), 25(c), 26; Human Rights Committee, C 32, supra note 45,
paras 64-65.

141 See e.g. Human Rights Committee, GC 32, supra note 45, para. 13; ECtHR, Oluji¢ v. Croatia,
App. No. 22330/05 (5 February 2009), paras 77-85 (judicial council refused to receive any
witness on behalf of the judge, while accepting all witnesses for the Government seeking his
dismissal).

142 See e.g. Human Rights Committee, Soratha Bandaranayake v. Sri Lanka, UN Doc CCPR/
C/93/D/1376/2005 (2008), paras 7.2 and 7.3; IAmCtHR, Constitutional Court v. Peru,
Series C No. 71 (31 January 2001), para. 83, Chocron Chocrdn v. Venezuela, Series C No. 227
(1 July 2011), paras 120- 121, and Supreme Court of Justice (Quintana Coello et al) v. Ecuador,
Series C No. 266 (23 August 2013), paras 168-169; UNODC Guide, supra note 11, para. 69. In
criminal proceedings, article 14(3) of the ICCPR specifically guarantees the right to be informed
promptly and in detail of the nature and cause of the charges, and the right to examine, or have
examined, the witnesses against the judge, and to obtain the attendance and examination of
witnesses on the judge's behalf under the same conditions as witnesses against the judge, and
similar rights apply in disciplinary and other such proceedings.
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143 See in particular African Fair Trial Principles, article A.4(q); Commonwealth (Latimer House)
Guidelines on Parliamentary Supremacy and Judicial Independence (1998), article VI(1)(a)(i)
(addressing proceedings in which there is a risk of removal); European Charter for the Statute
of Judges, article5.1; IAmCtHR, Constitutional Court v. Peru, Series C No. 71 (31 January
2001), paras 80-83. In criminal proceedings, article 14(3) of the ICCPR specifically guaran-
tees the right be tried in one's presence, and to defend oneself in person or through counsel
of choice, as well as adequate time and facilities for the preparation of the defence and to
communicate with counsel of choice, and similar rights apply in disciplinary and other such
proceedings.

144 Expeditiousness is expressly mentioned in UNBP Judiciary article 17. See also Human Rights
Committee, GC 32, supra note 45, para. 27. In ECtHR, Oluji¢ v. Croatia, App. No. 22330/05
(5 February 2009), paras 86-91, after the judicial council decided (on a re-hearing) the judge
should be dismissed, the challenge proceedings before the Constitutional Court took six years,
a period the European Court found excessive and in violation of the judge's rights to an expe-
ditious procedure.

145 These rights are specifically provided for in criminal proceedings by ICCPR articles 14(2) and
(3), and similar rights apply in disciplinary and other such proceedings.

146 See for example: Human Rights Committee, Busyo, Wongodi, Matubuka et al v. Democratic
Republic of the Congo, UN Doc CCPR/C/78/D/933/2000 (2003), para. 5.2 (statements by the
President of the Court, before the case was heard, supporting the dismissals); IAmCtHR, Lopez
Lone and others v. Honduras, Series C No. 302 (5 October 2015), paras 229-234 (Court which
had previously endorsed overthrow of previous President could not be seen as impartial in
disciplinary proceedings against judges for protesting against the overthrow); ECtHR, Olujic v.
Croatia, App. No. 22330/05 (5 February 2009), paras 56-68, Kudeshkina v. Russia, App. No.
29492/05 (26 February 2009), para. 97, and Harabin v. Slovakia, App. No. 58688/11 (30 No-
vember 2012), paras 130-142.
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147 ECtHR, Oleksandr Volvov v. Ukraine, App. No. 21722/11 (9 January 2013), para. 120.

148 ECtHR, Oluji¢ v. Croatia, App. No. 22330/05 (5 February 2009), paras 56-68 (members of
the judicial council made prejudicial statements to press following initial hearing but prior to

re-hearing eventually ordered by Constitutional Court).

149 ECtHR, Mitrinovski v. the Former Yugoslav Republic of Macedonia, App. No. 6899/12 (30 April
2015), paras 34-45. See similarly JakSovski and Trifunovski v. the former Yugoslav Republic of
Macedonia, App. Nos 56381/09 and 58738/09 (7 January 2016), paras 36-45, and Poposki and
Duma v. the former Yugoslav Republic of Macedonia, App. Nos 69916/10 and 36531/11 (7
January 2016), paras 41-29.

150 ECtHR, Popcevska v. the Former Yugoslav Republic of Macedonia, App. No. 48783/07 (7 Janu-
ary 2016), paras 53-56.
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151 See also Council of Europe, CM/Rec(2010)12, supra note 40, para. 69; African Fair Trial Prin-

ciples, article A.4(q); Venice Commission, Report on the Independence of the Judicial System
- Part One The Independence of Judges, supra note 61, para. 43 (referring specifically to appeal
to a court); Inter- American Commission on Human Rights, Guarantees for the independence
of justice operators (2013), para. 249 recommendation 25.
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152 Lépez Lone and others v. Honduras, Series C No. 302 (5 October 2015), paras 217-221.
153 UNSRIIL, Report on guarantees of judicial independence, supra note 45, para. 61.
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154 ECtHR, Oleksandr Volvov v. Ukraine, App. No. 21722/11 (9 January 2013), paras 124-130.
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155 UN General Assembly resolution 40/34 (29 November 1985), Annex.
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156 EU Directive 2012/29/EU of the European Parliament and of the Council (25 October 2012),
establishing minimum standards on the rights, support and protection of victims of crime. The
Directive creates legal obligations for members of the European Union, and elements of the
Directive can be seen as reflecting more global norms, or as best practices for consideration
elsewhere. To the extent that some of the articles of the Directive refer specifically to criminal
proceedings, these also can be seen as possible best practices for other kinds of proceedings
related to the crime (such as disciplinary proceedings).
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157 See for instance Gonzalez Medina and family v. Dominican Republic, Series C No. 240 (27 Feb-
ruary 2012), para. 251. The Court further stated at para. 253, in the context of the particular
case: "Although the Court has considered it admissible that, in certain cases, the measures
taken during the preliminary investigation in the criminal proceedings may be kept confidential
in order to ensure the effectiveness of the administration of justice, this confidentiality may
never be invoked to prevent the victim from having access to the file of a criminal case. The
State’s powers to avoid the dissemination of the content of the proceedings, if appropriate,
must be guaranteed by taking measures that are compatible with the exercise of the victim’s
procedural rights." See also article 24(2) of the International Convention for the Protection of All
Persons from Enforced Disappearance: "Each victim has the right to know the truth regarding
the circumstances of the enforced disappearance, the progress and results of the investigation
and the fate of the disappeared person. Each State Party shall take appropriate measures in this
regard." (emphasis added).
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158 UNODC Guide, supra note 11, para. 30.

159 UN High Commissioner for Human Rights, "Best practices to counter the negative impact of
corruption on the enjoyment of all human rights", UN Doc A/HRC/32/22 (15 April 2016), para.
130.

160 UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, supra note
155, article 6(a); Istanbul Declaration, Principle 15; UNODC, Resource Guide on Strengthening
Judicial Integrity and Capacity (2011), p. 134.
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161 UNSRIIL, Report on judicial corruption, supra note 19, para. 86.
162 ECtHR, Oluji¢ v. Croatia, App. No. 22330/05 (5 February 2009), paras 69-76.
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163 UNSRIIL, Report on guarantees of judicial independence, supra note 45, paras 63, 98; Ban-
galore Implementation Measures, article 15.7; CCJE Opinion No. 10, supra note 78, para. 95;
Beijing Statement, article 28; Istanbul Declaration, Principle 15; UNODC Guide, supra note 11,
para. 72. It is not entirely clear whether the formula used in the Bangalore Implementation
Measures, Istanbul Declaration and UNODC Guide ("the final decision in any proceedings in-
stituted against a judge involving a sanction against suchjudge") is intended to require
publication of all decisions in proceedings in which a sanction could have been imposed, or only
of decisions actually imposing a sanction (the latter seems more likely); in any event, as the
Istanbul Declaration specifies, in all cases the complainant should be informed of the outcome.

164 CCIJE Opinion No. 10, supra note 78, para. 95.

165 E.g. Article 14(1) of the ICCPR states in part that "any judgement rendered in a criminal case
or in a suit at law shall be made public except where the interest of juvenile persons otherwise
requires or the proceedings concern matrimonial disputes or the guardianship of children."
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166 UNSRIIL, Report on guarantees of judicial independence, supra note 45, paras 67, 98.
167 UNSRIIL, Report on judicial accountability, supra note 7, para. 52.
168 Singhvi Declaration, supra note 61, article 20. See also Campeche Declaration, article 12.
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169 CCIJE Opinion No. 3, supra note 35, para. 54.

170 Venice Commission, Opinion on Draft Constitutional Amendments on the Immunity of Members
of Parliament and Judges of Ukraine, CDL- AD(2015)013, para. 24.

171 Venice Commission, Amicus Curiae brief on the Immunity of Judges, for the Constitutional
Court of Moldova, Opinion no. 698/2012, CDL-AD(2013)008 (11 March 2013).
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172 1Ibid paras 27, 52.

173 1Ibid para. 53. For the ICJ's contemporaneous views on the reform, cited in the Venice Com-
mission opinion, see Reforming the Judiciary in Moldova: Prospects and Challenges (2013), pp.
30-32 and 41, concluding, "The removal of the requirement for the SCM’s authorisation of any
prosecution of a judge, in regard to crimes of judicial corruption, is likely to assist in re-estab-
lishing the credibility of the judiciary, and to convince the public of its integrity, by making clear
beyond doubt that judges are subject to the Rule of Law in the same way as any other citizen.
The consent of the SCM is however, a real safeguard against abuse, which must not be removed
without some compensating safeguards or review. Given the concerns with the measure, the
first years of its operation, and any prosecutions of judges on corruption charges under the new
law, must be carefully monitored and scrutinised".

174 Venice Commission, Opinion on the Constitutional Amendments Reforming the Judicial System
in Bulgaria, Opinion no. 246/2003, 24 October 2003, CDL- AD(2003)16.
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176 Ibid para. 25.
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177 UNBP Judiciary, articles 17-20; UNSRIJL, Annual Report 2006, UN Doc E/CN.4/2006/52 (2006),
para. 55.

178 See for instance ICJ, "Bulgaria: ICJ raises concern at dismissal of Judge Todorova" (27 August
2012), http://www.icj.org/bulgaria-icj-raises-concern- at-dismissal-of-judge-todorova/ (long
delays were endemic in the Bulgarian justice system, and the delay in the cases handled by the
judge were not unusual for the country; she was suddenly subjected to disciplinary proceedings
for her removal on the basis of such delays, after she made public comments highlighting prob-
lems in the Bulgarian judicial system and threats to independence of the judiciary. It should be
noted that the ICJ has not taken a position on whether the conduct in question could, under
other circumstances, justify disciplinary action; the ICJ's concerns in the case have focussed on
selectivity, disproportionate sanctions, and possible procedural unfairness).
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180 ICJ Geneva Declaration on Upholding the Rule of Law and the Role of Judges and Lawyers in
Times of Crisis, adopted at the 2008 World Congress of the International Commission of Jurists,
in Geneva.

181 See also IC], Legal Commentary to the IC] Geneva Declaration (Geneva, 2011), pp. 77-90,
197-227.




ooep:daCaqpadtepomoddy | o9

[gooqdlepdn sconmae|gplisacfgsacst Bewrod seqped saalg 326503E:0005
aB0303e00 coifgrsoopd 328205gp03 qE{geuiqs o[gdSEa ooepiBategiaad
& godedeadlepmaalgdogpisan: Goiencd0d50edes saonqluncom &
0069 20056905002:§qeRd[gb[G: oyEadiean 83adgPo0pdpd: 2005e3Ep
esopcd Gty Sbogooonsacfieoosst wdicdgloeptoolE 48
302 20&eaqPgO 00§0005000:6 lepdn'®?

oS onepieodeqiyp:

320500ep:e00qEqp:oopd “cpmaglareagpa Bovcd cpoogtionsn
600005000:9a3EepPpuean?  GudcpuyeMg  $6cOICypigy  oypegsdeodd
06006903 Hob:08680:4[g[00pd 0oep:oi bL3[§BG: coep:Batasiuurcdeon
260000532002 §PegeaE3adqPs” [§O3loopdN® m:ef: - j d cagieggEd0RE
66H[gooza0pd3038: GE:03EIn5CE:0005 30800apiwadEaenm Faqpgpdon
20Big:¢ BPSsbsoapqpial apdooepioBijgla} afieoqhepSqdSdlasgh
0098 o830 36gP: $E0052005(8: K3lo3p5Sqearooepi0Eeciondigp:
[GeRtdsC sre§onepieandoglqpion 2250005038 FaconsopoyjpegSgqpelgd
edlesmnt omaBiomazudeaopds [3roddlaopSi aBcpbesiodypioopd ooep:
8qeapadlepononigyps 32012008 0B8055650004P320305 Fa[gpropenigsl(gs
c0pS0ponigbiaddypad Gaodaopdieomn oeloyragagpieacgod 020§
GooRgPssm: paocdeloyptiang 3a6epua[gllgE ooepigong cugtiodeand
c0p5:e0mE: 3202:03:9§00p0533 eA:0bmy g8 0 [§0Aoo5

182 See e.g. Human Rights Committee, General Comment No. 29, States of Emergency (article
4 ICCPR), UN Doc CCPR/C/21/Rev.1/Add.11 (2001), paras 4 and 5; GC 32, supra note 45,
para. 6; Busyo, Wongodi, Matubuka et al v. Democratic Republic of the Congo, UN Doc CCPR/
C/78/D/933/2000 (2003), para. 5.2; CCJE, Situation report on the judiciary and judges in the
Council of Europe member States, CCJE(2015)3, para. 27. It may also be noted that some
have argued that in undertaking reform of judicial institutions, including judicial accountability
mechanisms, in countries in early stages of transition where there has not yet been a change
of judicial culture or composition, imposing or adopting mechanisms that seek immediately to
maximize independence and autonomy of the judiciary, sometimes may have the unintended
consequence of further entrenching the power of senior judges implicated in the wrongs of
the previous regime. For an example of possible measures to guard against such unintended
consequences, see pp. 39-40 above regarding ensuring diversity of membership of a judicial
council.

183 UN Impunity Principles, Definitions (D).
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184 E.g. Report of the El Salvador Commission on Truth, UN Doc S/25500 (1993), pp. 172, 176-179,
181-182; Report of the Chilean National Commission on Truth and Reconciliation (1993), Part
Two, Chapter Four "Behaviour of the courts towards the grave human rights violations that oc-
curred between September 11, 1973 and March 11, 1990"; South Africa Truth & Reconciliation
Commission, Final Report (1998), Vol 4, Chapter 4 "Institutional Hearing: The Legal Commu-
nity", Vol 5 Chapter 5, "Findings and Conclusions", pp. 201, 253-254; Sierra Leone Truth &
Reconciliation Commission, Witness to Truth: Final Report (2004), Vol. Two, pp. 90-93 "Findings
in respect of the judiciary, the rule of law, and the promotion of human rights", pp. 140-143
"Establishing the Rule of Law", recommendations on "Independence of the Judiciary", "Judicial
Autonomy", "Judicial Appointments", "Tenure of Office", "Keeping Judges Accountable"; Kenya
Truth, Justice and Reconciliation Commission Final Report (2013), Vol. I, p. xiii and Vol. IIA, p.
598, para. 30.

185 David Dyzenhaus, Judging the Judges, Judging Ourselves: Truth, Reconciliation and the Apart-
heid Legal Order (Hart Publishing, 2003), p. 5.
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186 1Ibid p. 37.

187 1Ibid p. 30.
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189 Vol. 5, Chapter 6, p. 201.

190 South Africa Truth & Reconciliation Commission, Final Report (1998), Vol 4, Chapter 4 "Institu-
tional Hearing: The Legal Community", Vol. 5 Chapter 5, "Findings and Conclusions", pp. 201,
253-254.
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191 SRIIL, Report on Mission to South Africa, UN Doc E/CN.4/2001/65/Add.2 (2001), para. 89.
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192 Hakeem O. Yusuf, Transitional Justice, Judicial Accountability and the Rule of Law (Routledge,
2010), Chapter 2 "Truth, transition, and accountability of the judiciary", pp. 33-40, 45-46, and
Conclusion, pp. 183-187.
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193 UN Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-re-
currence, Report on Mission to Uruguay, UN Doc A/HRC/27/56/Add.2 (28 August 2014), paras
59 and 75.

194 Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recur-
rence, Report on Guarantees of Non-Recurrence, UN Doc A/HRC/30/42 (7 September 2015),
paras 52-61 and 107-109. Vetting is sometimes referred to as a form of "lustration", particularly
in relation to law and processes adopted in the former communist countries of Eastern and
Central Europe. "Lustration" seems however to be a broader concept than "vetting", as some of
those practices may have been closer to mass removals or purges and it could also be under-
stood to include for instance criminal trials.
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195 Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recur-
rence, Report on Vetting, UN doc A/70/438 (21 October 2015), para. 18.

196 Ibid paras 19, 23.

197 Ibid paras 25-27, 58.

198 Ibid para. 62. See also Federico Andreu-Guzman, "Due Process and Vetting", Chapter 11 in
Alexander Mayer-Rieckh and Pablo de Greiff (eds), Justice as Prevention: Vetting Public Em-
ployees in Transitional Societies (Social Science Research Council, 2007), p. 456: "The conduct
targetted by vetting measures should be circumscribed to gross human rights violations and
crimes under international law, as well as acts criminalized under domestic criminal legislation."

199 Report on Guarantees of Non-Recurrence, supra note 194, paras 55 and 107. See also, gener-
ally, Federico Andreu-Guzman, ibid.
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200 UNSRIIL, Report on guarantees of judicial independence, supra note 45, para. 64, and Annual
Report 2006, section on "Justice in a period of transition”, UN Doc E/CN.4/2006/52 (2006),
paras 54-55.

201 UNSRIIL, Annual Report 2005, section on "Justice in a period of transition”, UN Doc E/
CN.4/2005/60 (2005), para. 45.
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203 CCIJE, Situation report on the judiciary and judges in the Council of Europe member States,
CCJE(2015)3, para. 27. See note 194 above regarding the term "lustration".
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204 See e.g. Venice Commission, Final Opinion on the Revised Draft Constitutional Amendments
on the Judiciary of Albania, CDL-AD(2016)009 (2016) para. 52, as well as its Interim Opinion,
CDL-AD(2015)045, paras 98- 100.

205 Venice Commission, Interim Opinion on Albania, CDL-AD(2015)045, para. 98.

206 See Federico Andreu-Guzman, supra note 198, pp. 469-470; UN Secretary-General, Report on
the rule of law and transitional justice in conflict and post conflict societies, UN Doc S/2004/616
(2004), paras 52-53; Parliamentary Assembly of the Council of Europe, Resolution 1096 (1996)
on measures to dismantle the heritage of former communist totalitarian systems, paras 12 and
13, together with the Council of Europe "Guidelines to ensure that lustration laws and similar
administrative measures comply with the requirements of a state based on the rule of law"
(Guidelines included in Doc. 7568, report of the Committee on Legal Affairs and Human Rights),
particularly Guideline M. See also Commonwealth Study, supra note 53, pp. 61-63. Ivanovski v.
the FYR of Macedonia, App. No. 29908/11 (21 Jan 2016).
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210 UN Independent Expert on Impunity, Diane Orentlicher, Independent Study on Best Practices,
Including Recommendations, to Assist States in Strengthening their Domestic Capacity to Com-
bat all Aspects of Impunity, UN Doc E/CN.4/2004/88 (2004), para. 61 (the Study formed the
basis for the Updated UN Impunity Principles).

211 Andreu-Guzman, supra note 198, pp. 455, 467.

212 Venice Commission, Final Opinion on the Revised Draft Constitutional Amendments on the
Judiciary of Albania, CDL-AD(2016)009 (2016) paras 58- 61.

213 Venice Commission, Final Opinion on the Revised Draft Constitutional Amendments on the
Judiciary of Albania, CDL-AD(2016)009 (2016) paras 62- 68, and Interim Opinion, CDL-
AD(2015)045, paras 114-117.

214 See for example, Venice Commission, Final Opinion on the Revised Draft Constitutional Amend-
ments on the Judiciary of Albania, CDL-AD(2016)009 (2016) paras 69-73, and Interim Opinion,
CDL-AD(2015)045, paras 129-135.
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215 The summary in this and the following paragraphs is based on the Vetting of Judges and Magis-
trates Act, Laws of Kenya, Chapter 8B; the Kenya Judges and Magistrates Vetting Board, Interim
Report September 2011-February 2013; and the published announcements of the Board.
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216 UNSRIIL, Annual Report 2006, section on "Justice in a period of transition”, UN Doc E/
CN.4/2006/52 (2006), para. 54. See also UN Impunity Principles, article 30.
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218 1Ibid, para. 5.2.
219 Beijing Statement, article 30, is virtually identical. See also Human Rights Committee, Pastuk-
hov v. Belarus UN Doc CCPR/C/78/D/814/1998 (2003). The forthcoming judgment of the ECtHR

(Grand Chamber) in Baka v. Hungary, App. No. 20261/12 may also be relevant (judgment
announced for 23 June 2016, but not available at the time of writing).
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ooep:daCaqpadtepomoddy | 009

60250035 aBooepzap[ofon  safepimaepypaalg GEma: epogdg§copd
060:3203[gC:00p5 0oePsR[Bs006Biel ROBGYAd G5§oELINA(gE(YE[G G&:
5305905 30p90EgEug[gE:o0pd GEel Begpodeommeneqdetad i
e@0d(gEigbelopt: g6§3claopdi aBonepiap(odean: [g§copdepopsesandaos
[§6:0§00p5329/050005 =:[gEsgarguSigbaom BaEqiodyp: gpoddoopd saged
ed oyt 226[g9[gEdyd[d: epoprooodeodaopdesdaacgtsg salgp: 0gdgos
03J6000 62005605gdgpizeed :26[gd[gEieupodaopdadeamndage’ 6on5eod
o 000638303 0dgRloopdl dooepson[Biod coepiBataesieomntdal
006c8:0902E 6p50pd §rew0S9ady 6concdg8EI[EE: o§oolgE cordecBm
&6l :0pdg¢e§[gE:adEep 03E[oPigad conded§EaelopE: cog§ddloopdi

cp3ogCaeapadCep Inter-American 0oep::q)0e§),6¢20593 GepPad§on
6o 32900d90p¢ 2Benped§EeS §E¢eq ©0opdu[Bd[gdesoopd omaumaoyts
RE0qEORI5Eo5Mm 0oepPigodeodqd egEeraSReBEpderaad(Electoral
Tribunal) $& 30p5:0 306[gdpoesedlep 9§Em3odel ooepoR(oRigP:Ea:d:03
0G Q32038 eponzeeudep:ddloopi2adonepon|odiqpiezecdndmelgc3ad
§POop:00005005[gEieadal Bewrod [Giesnd Fadiledigodqodod gedtsq)
Ga0dc0pSieomEs 0088:qiE:00500p5:60mE: Gor8mondes Fglanees v
33 8800050ud[gE:320305 eed[gdeom FeelopCimagCigpien “oqud[g&[Ge
GooopuE§e0m $5:0bigPgE” eudlgdep 22008 c3odendaopSun vpso
§€60000060¢qp: W6GeEFI0Y goFEdgPs Bewpcd coepsoR[Bigp:
205 8&8eqpsCocdoondesanpbor go8godgps o [gbclaopdi mpSaqedel
adgodqo500d "BmgSon oopdfeseon §ESeqmmanmzagped: q§oon:
20pd 323360 0350680005 0ogPigodeodYBadeP [ghed cneogfst cvod§
20gosE woaloogonmed epaocdeloypCang ooepgadagpiod !§oa$
qpdguSeom §E¢eaemaqgieilCigel qros” [gbelo3p: Inter-American ooepsgead
60R833l00p01 epopzeco0doudes edgodgo5o0pd "oBogean 3291053005
FGONOOI0oNgPiEe a3s00§0dcs0gmed” Je[gdoonigl: wopddelopt:s

221 1Ibid, paras 7.6-7.8. The question of lack of appeal had apparently been argued by the com-
plainant, and so was treated by the Committee, only in relation to "right to effective remedy"
under article 2 of the ICCPR, and not guarantees of judicial independence more generally; as
such the Committee's inadmissibility decision cannot necessarily be taken to address the right
to appeal under other articles, or other standards, such as the UNBP Judiciary.

222 See IAMCtHR, Supreme Court of Justice (Quintana Coello et al) v. Ecuador, Series C No. 266
(23 August 2013), paras 156-180; and Constitutional Tribunal (Camba Campos et al) v. Ecuador,
Series C No. 268 (28 August 2013), paras 170-222.
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223 The research on which this Chapter is based focussed primarily on Afghanistan, Bangladesh,
Central African Republic, Chad, Kenya, Myanmar, Nepal, Pakistan and Rwanda. In this Guide,
the use of the term "developing country" is not intended to imply value statements about the
direction that States may choose to take in terms of economic, social or other policies, nor to
suggest that all countries with broadly similar economic conditions are necessarily similar in
other ways. In this Guide, the term is used in a limited sense to refer to the countries classified
as such in economic terms by, for instance, the United Nations, World Economic Situation and
Prospects 2016, Statistical Annex, Country Classifications, Table C.
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224 See also, among others, United Nations Development Programme (UNDP), A Transparent and
Accountable Judiciary to Deliver Justice for All (2016), and Linn Hammergren, Justice Reform
and Development: Rethinking Donor Assistance to Developing and Transitional Countries (Rout-
ledge, 2014).
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225 SRIIL, Report on Judicial Corruption, supra note 19, paras 29-39.

226 Transparency International, Global Corruption Report 2007, Corruption in Judicial Systems,
p. 4; UNODC, Corruption in Afghanistan: Bribery as reported by the victims, January 2010,
http://www.unodc.org/documents/data-and- analysis/Afghanistan/Afghanistan-corruption-sur-
vey2010-Eng.pdf , pp. 4 and 7; ICJ, Right to Counsel: The Independence of Lawyers in Myan-
mar (2013).

227 Of the examples under consideration in this chapter, for instance, most ranked in the top 30
of the world’s most corrupted countries according to the 2014 Transparency International Cor-
ruption Perception Index: Afghanistan ranked 12th, Myanmar 21st, Chad 22nd, Central African
Republic 24th, Kenya and Bangladesh ranked 25th, Pakistan and Nepal 29th, and Rwanda 49th.
See http://www.transparency.org/cpi2014/results.
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228 Transparency International, Global Corruption Report 2007, Corruption in Judicial Systems, pp.
181 and 236; The New York Times, "Myanmar’s Opening Up Hasn't Loosened Graft in Courts”,
24 October 2014.

229 In Bangladesh, for example, there are allegations of collusion between the Government, pros-
ecutors and judges (ICJ, "Bangladesh: execution of Muhammad Kamaruzzaman undermines
justice", 11 April 2015; U4 Anti- Corruption Resource Centre, "Overview of corruption and
anti-corruption in Bangladesh, Expert Answer 353", 7 November 2012, p. 7); in Central African
Republic, there were reports of collusion between lawyers and judges (ICJ, "Attacks on Justice
2005: Central African Republic",  http://icj.wpengine.netdna-cdn.com/wp-content/up-
loads/2012/05/Central- African-Republic-attacks-on-justice-2005.pdf); and in Nepal there were
reports of collusion between lawyers and court employees (Transparency International, Global
Corruption Report 2007, Corruption in Judicial Systems, p. 238).
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230 SRIIL, UN Doc E/CN.4/2004/60 (31 December 2003), para. 39; SRIJL, Report on judicial cor-
ruption, supra note 19, paras 21-25. See also Transparency International, Global Corruption
Report 2007, Corruption in Judicial Systems, p. ii.

231 UN Assistance Mission in Afghanistan (UNAMA), "Afghan civilian casualties from ground combat
rise in 2015", 12 April 2015, http://www.un.org/apps/news/story.asp?NewsID=50553 ; "UN
in Afghanistan condemns Taliban’s deadly attack on judges and prosecutors”, 11 May 2015,
http://www.un.org/apps/news/story.asp?NewsID=50816.

232 Under section 295-C of the Pakistan Penal Code, 1860, "defaming the Prophet Muhammad"
carries a mandatory death penalty.
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233 ICJ, On Trial: the implementation of Pakistan’s blasphemy laws (November 2015), Section 5.3.
234 See for example “When are judges likely to be corrupt?” by Stefan Voigt in Transparency Inter-

national, Global Corruption Report 2007, Corruption in Judicial Systems, p. 296.

235 UNODC, "Corruption in Afghanistan: Bribery as reported by the victims", January 2010, p. 27,
http://www.unodc.org/documents/data-and- analysis/Afghanistan/Afghanistan-corruption-sur-

vey2010-Eng.pdf.

236 Transparency International, Global Corruption Report 2007, Corruption in Judicial Systems, pp.
180-181.

237 1CJ, "Myanmar: Financial Independence of the Judiciary", 18 March 2014, http://www.icj.org/
cijlcountryprofiles/myanmar-introduction/judges/financial- independence/

238 Transparency International, Global Corruption Report 2007, Corruption in Judicial Systems, p.
238.
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239 United States Department of State, "2009 Country Reports on Human Rights Practices - Central
African Republic", 11 March 2010. In 2015, Avocats Sans Frontiéres reported that the budget of
the justice sector represented only 0.15% of the overall public budget: "The state of justice in
the Central African Republic", 27 August 2015: http://www.asf.be/blog/2015/08/27/the-state-
of- justice-in-the-central-african-republic/.

240 1In 2010, for instance, UNODC reported that half of all large bribes ($1000 or more) in Afghan-
istan are received by enforcement officers, especially judges and prosecutors, and that the
amounts paid in bribes differ by the category of public official: on the lower end (less than
US$100 per bribe) are teachers, doctors and nurses, whereas judges, prosecutors, members of
the Government and customs officers are at the higher end of the scale (average bribes higher
than US$200). See UNODC, "Corruption in Afghanistan: Bribery as reported by the victims",
January 2010, supra note 235, pp. 4, 9-10.
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241 In Bangladesh, prosecutors threatened a judge with transfer if the judge did not grant bail to
an accused. The judge sought protection from the Supreme Court, which has powers to punish
those who interfere with a judge’s function, but instead of protecting the judge the Supreme
Court agreed to the transfer (Transparency International, Global Corruption Report 2007, Cor-
ruption in Judicial Systems, p. 181). See also pp. 26-27 above.
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242 In 2002/2003, Kenya removed numerous judges under a so-called "radical surgery" reform
programme to combat judicial corruption, which adopted controversial methods inconsistent
with the standards and best practices set out in this Guide. Following criticisms of the "radical
surgery” programme, both in terms of its lack of fairness or objectivity, and its perceived lack
of success in addressing the problems with the judiciary, Kenya undertook a vetting process
(see pp. 96-99 above) that, while not free of flaws, was designed to be more extensive, struc-
tured, systematic, objective, independent and fair than the "radical surgery" had been.

243 Rwanda dismissed all members of the judiciary in 2004, citing alleged corruption, in an exercise
that was clearly inconsistent with the standards and best practices set out in this Guide.
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245 2015 Constitution of Nepal, article 101.
246 2015 Constitution of Nepal, article 153(6).
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247 2015 Constitution of Nepal, article 239(2).

248 Article 2(b) and article 3(1) of the Anti-Corruption Act

249 Transparency International, Global Corruption Report 2007, Corruption in Judicial Systems, p.
236.

250 Articles 96(5)(b) and 96(6) of the Constitution, which had allowed removal of judges for gross
misconduct following an inquiry by the judicial council, was repealed by the Sixteenth Amend-
ment to the Constitution. The Amendment now provides that judges can only be removed by
order of the President passed pursuant to a resolution of the Parliament supported by at least
two thirds of the members of Parliament. The Bangladeshi Penal Code criminalizes corruption
by public servants, including judges (articles 21(3) and 165).

251 Transparency International, Global Corruption Report 2007, Corruption in Judicial Systems, p.
182.
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257 Articles 3(1), 12 and 13 of the Afghanistan Anti-Bribery Law criminalize corruption by govern-
ment officers, including the judiciary and the Prosecution’s office, and articles 254 and 255 of
the Penal Code criminalize corruption by “officials of public services”; articles 21(3) and 161 of
the Bangladesh Penal Code criminalize corruption by public servants, including judges; article
315 of the Central African Republic Penal Code criminalizes corruption by “all public servants,
administrative or judicial”; article 39(1) of the Kenya 2003 Anti-Corruption and Economic Crimes
Act criminalizes corruption; article 3(e) of the Myanmar Anti-Corruption Law criminalizes bribery
by employees “working in the legislation, executive and judiciary”; article 3 of the Nepal An-
ti-Corruption Act criminalizes corruption by public officials, while article 639 criminalizes corrup-
tion by judges and judicial system actors, and judicial corruption is also criminalized by article
13 of Law No. 23/2003 Related to the Punishment of Corruption and Related Offences.

258 See e.g. pp. 120-121 below, regarding the work of the Kenya Ethics and Anti-Corruption Com-
mission.

259 The New Times, "Judiciary sacks 10 over corruption”, 12 February 2013: http://www.newtimes.
co.rw/section/article/2013-02-12/62815/ .

260 Article 22 of the Central African Republic Constitution provides for a judicial council which is
headed by the President; article 146 of the Chad Constitution says that the President presides
over the Superior Council of Magistrature and that the Minister of Justice is the First Vice-Pres-
ident, and article 149 says that “in disciplinary matters, the presidency of the Superior Council
of Magistrature is assured by the President of the Supreme Court”; article 153 of the 2015 Nepal
Constitution mandates the judicial council to conduct discipline for all judges other than Su-
preme Court justices (who are directly impeachable by Parliament); article 209 of the Pakistan
Constitution provides for a Supreme Council of the Judiciary; as does article 157 of the Rwanda
Constitution.

261 In Afghanistan, the organ responsible for discipline of judges is the Supreme Court (article 132
of the Afghan Constitution and article 24(8) of the Afghanistan Anti-Bribery Law).
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262 Article 62(4) of the Kenya Constitution requires an ad hoc tribunal to decide on the removal of
a High Court judge, and article 69 gives the Judicial Service Commission the power to exercise
disciplinary control “over persons holding or acting in those offices”.

263 Articles 302-311 of the Myanmar Constitution; article 101 of the 2015 Nepal Constitution.
In 2014, the Sixteenth Amendment to the Bangladesh Constitution removed responsibility for
impeachment of judges from the judicial council and gave it to the Parliament.

264 Article 96(5)(b) of the Bangladesh Constitution.

265 Article 105(2) and 105(10) of the Myanmar Constitution.

266 Article 149 of the Chad Constitution. Similarly, article 69(1) of the Kenya Constitution says that
the Judicial Service Commission has “the power to exercise disciplinary control”.

267 This is the case in Kenya (Commonwealth Study, supra note 53, p. 85) and Nepal (ICJ, Nepal’s
Draft Constitution: procedural and substantive concerns, (2015), p. 57).

268 Articles 132 and 133 of the Afghanistan Constitution; article 24(8) of the Afghanistan Anti-Brib-
ery and Corruption Law.
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269 ACC 2014 Annual report, p. 71 available at http://www.acc.org.bd/assets/acc_annual_re-
port_-_2014.pdf. These numbers refer to overall number of cases of corruption. The ACC report
does not provide specific numbers on judicial corruption.

270 http://anti-corruption.gov.af/en/page/3374 .

271 Afghanistan's 2013 report under the UNCAC refers to the establishment of an “Office on Mon-
itoring and control of Judicial Affairs”, with a mandate including to "prevent and fight against
corruption”, and that a Special Anti- Corruption Prosecution Office with the authority of investi-
gation and prosecution of cases has been vested to the Attorney General’s Office. However, no
public information seems to be available on the work of these offices. See Afghanistan 2013
UNCAC self-assessment report (p. 5) https://www.unodc.org/documents/treaties/
UNCAC/SA-Report/2013_11_28_Afghanistan_SACL.pdf.

272 ICJ, "Attacks on Justice 2005 — Republic of Chad", http://www.refworld.org/pdfid/48a928120.
pdf . Among the countries considered for this Chapter, only one has not had an anti-corruption
commission, Central African Republic. Myanmar has an Anti-Corruption Commission responsible
for “forming and assigning the duties of preliminary scrutinizing team and investigation teams”

(Art 16(a) Myanmar Anti- Corruption Law) but no information has been found on the results of
the work of the Commission.
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273 Article 239(2) of the 2015 Nepal Constitution.

274 Article 25 of the Nepal Anti-Corruption Act.

275 Articles 7(1), 38(1) and 39(3) of the Kenya 2003 Anti-Corruption and Economic Crimes Act

276 A magistrate accused of seeking a bribe, via a court clerk, to rule in favour of an accused was
due to go to trial in 2016. See Ethics and Anti-Corruption Commission, "Magistrate nabbed

over sh 20,000 bribe", 21 August 2015: http://www.eacc.go.ke/whatsnew.asp?id=669 , and
The Star, "Kericho magistrate denies bribe" (1 March 2016), http://www.the- star.co.ke/
news/2016/03/01/kericho-magistrate-denies-bribe_c1304073 .

277 The Kenya Ethics and Anti-corruption commission completed preliminary enquiries in 2013/2014
into an “irregular acquisition of the official residence of the Chief Justice in the amount of 310
million”. See Ethics and Anti-Corruption Commission, Annual Report 2013/2014, p. 4.

278 Ethics and Anti-Corruption Commission, Annual Report 2013/2014, p. 5.

279 Ethics and Anti-Corruption Commission, Annual Report 2013/2014, p. 10.
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280 Transparency International, ™Radical surgery’ in Kenya’s judiciary”, in Global Corruption
Report 2007, Corruption in Judicial Systems, pp. 221-225

281 U4 "Expert Answer, Overview of Corruption in Rwanda", July 2011: http://www.u4.no/publica-
tions/overview-of-corruption-in-rwanda/ .

282 The New Times (Rwanda), "Judiciary sacks 10 over corruption”, supra note 259.
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283 Kenya Truth, Justice and Reconciliation Commission Report, Vol. I, p. ix. One of the measures
adopted that affected the independence of the judiciary was the removal of security of tenure

of judicial officers in 1988 (Commission report Vol. IIA, p. 598, para. 31).

284 Kenya Truth, Justice and Reconciliation Commission Report, Vol I, p. xiii and Vol. IIA, p. 598,
para. 30.

285 The ICJ is supporting the Supreme Court in its development of the Code of Conduct. See
ICJ, "Myanmar’s Supreme Court engages in High Level Dialogue with the ICJ on Drafting and
Implementing a New Judicial Code of Ethics", 25 November 2015, http://www.icj.org/myan-
mars-supreme-court-engages-in-  high-level-dialogue-with-the-icj-on-drafting-and-implemen-
ting-a-new-judicial- code-of-ethics/ .
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286 See for example, UNODC, "Corruption in Afghanistan: Bribery as reported by the victims" supra
note 235, p. 26; Transparency International, Global Corruption Report 2007, Corruption in Judi-
cial Systems, p. 238 on Nepal; The New Times (Rwanda), "Judiciary sacks 10 over corruption”,
supra note 259; ICJ, Myanmar Country Profile, http://www.icj.org/cijlcountryprofiles/myanmar-

introduction/judges/independence-and-impartiality-judicial-integrity-and- accountability/ .

287 Institute for War and Peace Reporting (IWPR), "How fair is Traditional Justice in Afghanistan?",
https://iwpr.net/global-voices/how-fair-traditional- justice-afghanistan ; USIP, Traditional Dis-
pute Resolution and Stability in Afghanistan, http://www.usip.org/publications/traditional-dis-
pute-resolution- and-stability-in-afghanistan .

288 ICJ, "Attacks on Justice 2005: Central African Republic", supra note 229.
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of Dispute Resolution and Continued Instability in Afghanistan” (August 2011), p. 8, http://
www.usip.org/sites/default/files/sr285.pdf ; IWPR, "How fair is Traditional Justice in Afghan-
istan?", supra note 287. See, more generally, International Development Law Organisation
(IDLO), Customary Justice: from Program Design to Impact Evaluation (2011) and Working with
Customary Justice Systems: Post-Conflict and Fragile States (2011); and UN Women, UNICEF
and UNDP, Informal Justice Systems: Charting a Course for Human Rights-Based Engagement
(2012).
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1 (Footnote numbered "2" in original). In many jurisdictions in which such committees have been
established a judge may request an advisory opinion about the propriety of his or her own
conduct. The committee may also issue opinions on its own initiative on matters of interest
to the judiciary. Opinions address contemplated or proposed future conduct and not past or
current conduct unless such conduct relates to future conduct or is continuing. Formal opinions
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set forth the facts upon which the opinion is based and provide advice only with regard to those
facts. They cite the rules, cases and other authorities that bear upon the advice rendered and
quote the applicable principles of judicial conduct. The original formal opinion is sent to the
person requesting the opinion, while an edited version that omits the names of persons, courts,
places and any other information that might tend to identify the person making the request
is sent to the judiciary, bar associations and law school libraries. All opinions are advisory only,
and are not binding, but compliance with an advisory opinion may be considered to be evidence
of good faith.

2 (numbered "3" in original). In many jurisdictions in which such committees have been estab-
lished, complaints into pending cases are not entertained, unless it is a complaint of undue
delay. A complaint is required to be in writing and signed, and include the name of the judge,
a detailed description of the alleged unethical conduct, the names of any witnesses, and the
complainant’s address and telephone number. The judge is not notified of a complaint unless
the committee determines that an ethics violation may have occurred. The identity of the per-
son making the complaint is not disclosed to the judge unless the complainant consents. It may
be necessary, however, for a complainant to testify as a witness in the event of a hearing. All
matters before the committee are confidential. If it is determined that there may have been an
ethics violation, the committee usually handles the matter informally by some form of counsel-
ling with the judge. If the committee issues a formal charge against the judge, it may conduct
a hearing and, if it finds the charge to be well-founded, may reprimand the judge privately, or
place the judge on a period of supervision subject to terms and conditions. Charges that the
committee deems sufficiently serious to require the retirement, public censure or removal of the
judge are referred to the body responsible for exercising disciplinary control over the judge.
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3 (numbered "8" in original) The transfer of judges has been addressed in several international

instruments since transfer can be used to punish an independent and courageous judge, and to
deter others from following his or her example.
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4 (numbered "9" in original) Conduct that gives rise to disciplinary sanctions must be distin-
guished from a failure to observe professional standards. Professional standards represent best
practice, which judges should aim to develop and towards which all judges should aspire. They
should not be equated with conduct justifying disciplinary proceedings. However, the breach
of professional standards may be of considerable relevance, where such breach is alleged to
constitute conduct sufficient to justify and require disciplinary sanction.

5 (numbered "10" in original) Unless there is such a filter, judges could find themselves facing
disciplinary proceedings brought at the instance of disappointed litigants.
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