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C&m nang nay dudc viét bdi Paul Richmond va Federico Andreu-
Guzman. Samir Alla, Front Line va Marion Marshrons chuyén
nglt sang cac ban ti€ng A-rap, ti&€ng Anh va Tay Ban Nha. Said
Benarbia, Ravi Naik, Samantha Stark, Priyamvada Yarnell va
José Zeitune hd trg viéc bién tdp va xudt ban. Leah Hoctor va
Priyamvada Yarnell diéu phéi viéc xuat ban.

Cam nang nay c6 cac ban tiéng A-rap, tiéng Anh va Tay Ban Nha.

Anh bia 1& phién xét xUr tdi giét cac tu si dong Tén (Jesuit) &
El Salvador vao nam 1991. IC) cdm on Dai hoc Trung MY,
Universidad Centroamericana “José Simedn Cafas”, da cung cap
cho ICJ nhitng birc &nh dé dé& in lai trong &n ph&m nay. Universidad
Centroamericana "José Simedn Cafas” gilf ban quyén anh.

ICJ dac biét cam on Front Line, Quy Qudc té€ Bao vé Nhitng Ngugi
Bao vé Nhan quyén, vi sy hgp tac va déi tac, va néu khéng céd
nhitng sang kién va vién kién [t&m nhin - ND] cla ho, thi Dy &n
vé Theo dbi Viéc Xét x(f, ma C&m nang nay la mét phan cua du an
dd, sé& khdng thé thuc hién dugc.

An ph&m ra d&i dugc cling nhd su hd trg vé mét tai chinh cla B
Ngoai giao nudc CHLB Drc.

ﬁ Federal Republic of Germany
Foreign Office
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GHI CHU CUA NGUOT DICH

Trong ban ti€ng Viét nay, thanh phan chd thich dat trong dau ngoac dan (...)
la cla tac gid ban goc, trong ddu ngodac vuéng [...] la cua ngudi dich.

Do nhiéu khai niém phap ly trén thé gidi chua cé cach goi tuang ducng trong
ti€ng Viét, nén ngudi dich phai tim cach giai thich va sau dé “gan” cho khai
niém dé mot thudt ngilr ti€ng Viét. Thudt nglt 8y c6 thé khdng md ta chinh
xac ban chéat clia khai niém, vi vy, doc gia khéng nén hiéu d6 Ia cach dich
duy nhét ding, ma cé thé chi d& tham khao.

Vi du cac khai niém chua cé trong tiéng Viét:

- “Impunity”: T6i ac khéng bi trirng phat (dugc dinh nghia trong
Chudng IX, phan vé Impunity)

- “Gross human rights violation”: Hanh vi/Su vi pham nhan quyén thé
bao.

Ngoai ra, trong nhiéu trudng hop, dé tranh I3p tlr, dich giad cling dung nhitng
cach goi khac nhau dé€ chi cing mét khai niém. Vi du:

- Trong s& tay nay, “due process” ndi chung dudc dich la “phép trinh
chinh dang”. Tuy nhién, né ciing cé lGc dugc goi 1a “t& tung chudn”
hodc “trinh tu phap luat hgp ly”.

- “Guarantee” c6 chd dugc dich la “bao dam”, cé chd la “yéu cau”, vi
du “judicial guarantee” la “yéu cau tu phap”.

- “Impartiality” dudc dich la “vo tu” va/hoac “khong thién vi".

- “Fair trial” dugc dich 13 “xét x&r cdng bang” hodc “xét x(r céng minh”,
“phién toa céng bang” hodc “phién toa cdng minh”.

- “Trial observation” la hoat dong quan sat, theo d&i, gidam sat mot
tién trinh t& tung. Trong sb tay nay, cé chd né dugdc dich 1a “quan sat
toa”, ¢ chd 1a “theo d&i viéc xét xur”.

- “Sending organization” dugc dich la “t& chirc ci/phai/gli ngudi di
quan sat toa”.

- V.V.

Noi dung cla cac chi thich cht y&u 1a cung cp ngudn tai liéu gbc dé doc gia
tham khao. D& gilip cac ban tién tra ctu, ngudi dich gilf nguyén tén tiéng Anh
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cUa tat ca cac tai liéu, sd hiéu, ngay thang ban hanh, tén t6 chirc ban hanh.
Dudi day la tén goi ti€ng Anh va ti€ng Viét cla cac tai liéu, cac diéu udc quoc
té€, va cac td chirc dudc nh3c dén nhiéu trong sé tay:

Advisory Opinion

American Convention on Human
Rights

Arab Charter on Human Rights

Basic Principles on the Use of Force
and Firearms by Law Enforcement
Officials.

Communication
Concluding observation

Convention on the Elimination of
All Forms of Discrimination against
Women

Declaration on the human rights of
individuals who are not nationals of
the country in which they live

Declaration on the Protection
of All Persons from Enforced
Disappearances

Declaration on the Right and
Responsibility of Individuals, Groups
and Organs of Society to Promote
and Protect Universally Recognized
Human Rights and Fundamental
Freedoms

European Convention on Human
Rights

European Court of Human Rights
General Comment

Guidelines on the Role of Prosecutor

Y kién Tu vén

Cong udc My vé Nhan quyén

Hién chuong A-rdp v& Nhan quyén
Céc Nguyén tac Can ban vé Viéc S«
dung Vi luc va Vi khi 8 Can b6 (Quan
chirc) Hanh phap

Thu khiéu nai, chat van

Két luan quan sat

Cbng udc vé Xbda bd Tat ca Cac Hinh
thirc Phan biét D&i xr nham vao Phu
n{r

Tuyén ngdén vé nhan quyén cla nhiing
ca nhan khong phai la cong dan &
nudc ho dang séng

Tuyén ngdn vé viéc Bao vé Tat ca Moi
ngudi Khoi Nan Mat tich CuGng buric

Tuyén ngdn vé Quyén va Trach nhiém
clia Ca nhan, Nhédm va Cac T6 chirc
Dan sy Nhdm Thic day va Bao vé
Quyén Con ngudi va Cac Quyén Tu do
C&n ban Dugc Thira nhan Phd quat

Cong udc chau Au vé Nhan quyén

Toa an chau Au v& Nhan quyén
Binh luan chung

Hudng dan vé Vai tro clia Cong t6
vién
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Human Rights Committee

Inter-American Commission of
Human Rights

International Convention on the
Protection of All Persons from
Enforced Disappearances

International Convention on the
Protection of the Rights of All
Migrant Workers and Members of
Their Families

International Covenant on Civil and
Political Rights

Judgment

Principles and Guidelines on the
Right to a Fair Trial and Legal
Assistance in Africa

Recommendation
Special Rapporteur

UN Basic Principles on the
Independence of the Judiciary

UN Basic Principles on the Role of
Lawyers

UN Body of Principles for the
Protection of All Persons under Any
Form of Detention or Imprisonment

UN Human Rights Defenders
Declaration

United Nations (UN) General
Assembly

United Nations Guidelines for the
Prevention of Juvenile Delinquency

Uy ban Nhan quyén ctia LHQ (khac
HOi dong Nhan quyén cua LHQ)

Uy ban Lién M§ v& Nhan quyén

Cong udc Qubc té vé Bao vé Tat ca
Moi ngudi Khdi Nan Mat tich CuGng
burc

Cong udc Qubc té vé Bao vé Quyén
cua Tat ca Ngudi Lao dong Nhap cu
va Gia dinh cua Ho

Cbng udc Qudc té€ vé Cac Quyén Dan
su va Chinh tri
Phan quyét

Céc Nguyén tic va Hudéng dan vé
Quyén Dbugc Xét xir Cdng béng va
budc Trg giup Phap ly & chau Phi

Khuy&n nghi

Bao cao vién Dac biét cha LHQ

Céc Nguyén tac Can ban cua LHQ vé
Su Doc 1ap cua Tu phap

Céac Nguyén tdc Can ban cta LHQ vé
Vai tro ctia Luat su

Tap hdp Céc Nguyén téc cia LHQ
Nhdm Bao vé T&t ca Moi ngudi Khoi
Moi Hinh thifc Giam gilt hoac Cam tu
Tuyén ngon LHQ vé Nhiing Nha Bao
vé Nhan quyén

Pai HGi dong Lién Hgp Quoc (LHQ)

Hudng dan cta LHQ v& Ngan chin Tdi

pham Vi thanh nién

\
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United Nations Standard Minimum
Rules for the Administration of
Juvenile Justice

United Nations Standards Minimum
Rules for Non-custodial Measures
(The Tokyo Rules)

Universal Declaration of Human
Rights

View

B Quy téc Chuén Téi thi€u clia LHQ
vé Thuc thi Cong ly & Vi thanh nién
(Quy téc Bac Kinh)

B Quy téc Chuén Téi thiéu clia LHQ
vé Cac Bién phap Khong Giam gilr
(Quy téc Tokyo)

Tuyén ngdn Ph8 quat v& Nhan quyén

Quan diém
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Mot s tir viét tat dudc dung khi trich dan tai liéu, theo thong Ié qudc

te:
Cit.
doc.

Et al

ibid

Inter alia

para.

VS., V.

Viét tit clia “citato”, tiéng Latin, nghia 1a: d& dan

Viét tat cia “document”, ti€ng Anh, nghia la: tai liéu

Ti€ng Latin, nghia la: va nhirng ngudi khac

Vi du: Castillo Petruzzi et al v. Peru, nghia la: Castillo Petruzzi
va nhitng ngudi khac véi nha nudc Peru

Viét tit clia “ibidem”, tiéng Latin, nghia 1a: cing mot chd

Vi du: ibid. : Nghia 13 day Ia tai liéu d& dudc trich dan ngay

trudc dé va cung so trang.

ibid., p. 45: Tai liéu d& dudc trich dan ngay trudc dé va khac s6
trang (trang 45 trong vi du nay)

ibid, para 65: Tai liéu d& dudc trich dan ngay trudc dé va khac
doan (doan 65 trong vi du nay).

Ti€éng Latin, nghia la “"mot trong s6 d6”. Ham y la co6 rat nhiéu
tai liéu, nhung dang néi dén mot trong sé dé.

Viét tat cia “paragraph”, ti€ng Anh, nghia la: doan

Viét tat cua “versus”, ti€ng Anh, nghia la: chdng, chdng lai. Tén
cac vu an thudng dudc goi theo cong thifc: A vs. B hodac A v. B.
Trong cac vu an hinh sy, B la nha nudc.

Vi du: Miguel Gonzélez del Rio v. Peru, nghia la: Miguel
Gonzales del Rio vdi Nha nudc Peru

Cudi cudn sb tay nay c6 bang tir vung tiéng Anh dé gilp cac ban ndm dugc
mot s6 thuat nglr phap ly can ban.

Vi nhiéu ly do, ban dich chdc chdn con nhiéu thi€u sét. R&t mong ddc gia
lugng thd va gép vy, trao ddi thém.

Dich gia: Pham Poan Trang
Hiéu dinh: Trinh Hifu Long

vii
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GIOT THIEU

Quyén dugc xét x(r hinh su bdi mot toa an doc lap, vo tu va cé nang luc,
trong do, phap trinh chinh dang dugc bao dam thuc thi, la mét quyén dugc
cdng nhan va bao vé trén toan thé& gidi [phé quat — ND]. NS la hon da tha
vang, 1a tiéu chudn dé& kiém tra viéc thuc thi thich ddng céng ly. Quyén dugc
xét x(r cdng bang la mét quyén con ngudi dugc cdng nhan phd quat tir 1au, va
né dudc van dung cho tat ca cac toi hinh su, bat luan ban chat cua téi ay cé
tan &c, ghé tdm dén dau. That vay, nhu Uy ban Céng phap Qudc té cla Lién
Hgp Qudc da néu rd, nguyén tic “mot ngudi bi truy t6 ngay ca vi nhitng ti
ac theo céng phap qudc té€ cling cé quyén dugc xét xr cbng bang” dd dudc
nh&n manh bdi Tda 4n Nuremberg sau Thé chién II, va ké tir d, cac nguyén
téc vé su d8i x&r ma b&t ky cd nhan nao, bi budc bat ky tdi gi, déu cé quyén
hudng, va cac nguyén tac vé nhitng diéu kién td tung theo dd viéc ca nhén
8y v6 tdi hay cd t6i c6 thé dudc minh dinh mét cach khach quan, déu da dudc
xién duong va dugc trién khai trong mot loat cdng udc va cd ché vé nhan
quyén clia qudc t& va khu vuc 1. D& quyén nay dudc thuc thi, van chua dd ké
ca khi cac cg quan tu phap théa man dugc nhitng mdc d6 nao dé vé sy doc
Iap, v6 tu (khéng thién vi) va nang luc, hay khi dap &rng dugc nhitng dam bao
can thiét vé mat td tung dé cé dudc phap trinh chinh dang. Con can phai thuc
thi dugc cac nguyén tac cdn ban vé luat hinh sy hién hanh lién quan dén tinh
hap phép [legality] cla cac sai pham, cdc nguyén tac cdn ban vé tinh khéng
héi t6 [non- retroactivity] cla ludt hinh su, va cac nguyén tic can ban vé
trdch nhiém hinh su clia cd nhan hodc chu thé. Ngay nay, tat ca nhitng diéu
trén cdu thanh khai niém quyé&n dudc xét x(r cdng bang.

Cac tda an va co quan qudc té chiu trach nhiém vé bao vé nhan quyén da
quy dinh pham vi, ban chat va n6i dung clia quyén nay. Tai phan qudc té hién
nay cho rang chi mot tda an thugng tén phap ludt mai cd thé xét x{r ai do vi
pham tdi hinh su, va digu dé 1a mot th( quy&n cin ban. Quan diém cua Uy
ban Nhan quyén Lién Hgp Quéc la, quyén dudc xét xtr bdi mot tda an doc lap,
vO tu va cd nang luc, la mot quyén tuyét déi va khong cé ngoai 1é nao. Tuong
tu, khong cé ngoai Ié nao ddi vdi da s6 nhitng yéu cau vé luat ndi dung va
ludt td tung, vén la nhitng yéu cau cd hitu d€ cé dudc phap trinh chinh dang.
Tuy nhién, nhirng ngudi bi xét x{r trong tda hinh su khéng phai nhitng ngudi
duy nht hudng quyén dudc xét xir cdng béng. Nan nhan cua céc tdi dc chéng
lai con ngudi va cac vi pham nhan quyén ndi chung, cling nhu ngudi than cua
ho, cling déu cé quyén cla ho trong t6 tung hinh su. Luat hoc qudc té da tai

1 Uy ban Céng phap Quéc t&, “Du thdo Quy téc vé Cac Toi 4c chdng lai Hoa binh va An ninh
Nhan loai”, trong Nién gidm cua Uy ban Céng phap Quéc té, 1996, Tap II (Phan Hai), trang
34 (http://www.un.org/law/ilc/).
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kh&ng dinh rang ho c6 quyén dugc hudng céng ly, bao gém ca quyén dugc
xét x(&r cdng bang; mac du pham vi clia quyén dugc xét xr cong bang trong
trudng hdp nay cé khéac véi nhitng gi &p dung trong trudng hdp chu thé 13 bi
cdo. Quyén nay co lién hé mat thiét dén quyén dudc slra sai mot cach thiét
thuc [effective remedy], dugc dén tién [reparation] va dudc biét su that,
cling nhu lién quan dén nghia vu mang tinh phén su ctia nha nudc la phai
chdng tinh trang téi ac khdng bi trirng phat [impunity].

Xét x(r cdng béng la diéu kién thiét y&u khéng chi d6i vdi viéc bao vé quyén
clia bi cdo va quyén ctia nan nhan, ma con nham dam bao viéc thi hanh cong
ly mét cach thich dang - v8n la m&u cht cia nguyén tac phap tri. Do do,
xét x&r cbng bang tao nén bulrc tudng thanh bao vé con ngudi trudc nan lam
dung quyén han va “cdng ly chiéu 1&” [summary justice]. Trén quan diém do,
theo ddi viéc xét x{r [quan sat phién toda] cé th& 18 mét cdng cu cuc ky quan
trong trong cac nd luc bao vé& nhan quyén va su thugng ton nguyén téc phap
tri. Quyén theo ddi tda dn bat ngudn tir mdt quyén phé quat, 1a quyén thic
day va duy tri viéc bao vé va thuc thi cdc quy&n con ngudi va quyén tu do
can ban.

K& tir khi thanh 1&p vao ndm 1952, Uy ban Luat gia Qudc té& (ICJ), nhu mot
phéan thiét yéu trong chlfc nang nhiém vu cda minh, da thuc hién rat nhiéu
cubc quan sat phién toa, tai tat ca cac khu vuc trén thé gidi. Uy ban da gui
phai doan di quan sat ti€n trinh t0 tung hinh sy trong nhiéu loai vu an khac
nhau, t&r xét x(r nhi{rng ngudi bi budc téi vi pham nhan quyén ndi chung, dén
cac toi ac chdng lai loai ngugi va diét ching; dén cac phién xét x(r nhitng dai
bi€u qudc hdi, thdm phan, luat su, ngudi bado vé& nhan quyén, nha bdo va céc
cac nhan vat bat déng vé chinh tri hay xa hoi.

Nham hé théng héa céc kinh nghiém va danh gid cac hoat ddng quan sét tién
trinh xét xir, ICJ viét cudn “S6 tay: Theo ddi viéc xét x{r trong t8 tung hinh
su™” nay, nhu l1a mét phan trong loat cdm nang hudng dan thuc hanh cua ICJ.

C4m nang thuc hanh nay cung cdp mot cdi nhin toan canh, cé hé théng, vé
cac théng 1& va chudn muc qudc t& v& xét xr cdng bang va phap trinh chinh
dang trong linh vuc hinh su. Cac nguon tai liéu chinh cda ICJ la cac théng
I8, chudn muc va tai liéu ludt hoc quéc té€, do nhitng cd quan bao vé nhan
quyén & tam qudc té va khu vuc xay dung nén. Trong mot vai trudng hdp,
van ban tudng (’ng clia cac tiéu chuén dé cap dudc sao chép lai [reproduce,
trich dan] truc tiép.

Cam nang bat dau bang viéc phac thao nhiing tiéu chuén va cac khia canh
thuc hién khac nhau ma ban can phai ghi nhé trong dau khi ban chuén bj va
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tién hanh viéc theo ddi phién tda. Nhirng tiéu chudn va khia canh nay bao
gdém céc yéu t6 lién quan dén viéc lua chon phién tda dé gidm sat, chun bi
va thuc hién cudc gidm sat, va soan thao cac bao cdo vé phién toa sau qua
trinh quan sat (cac Chuong I, II va III). C&m nang cling vach ra mdt cach cé
hé th6ng nhitng tiéu chuén quéc t& c6 thé ap dung cho viéc xét x{r cdng béng
va cho phép trinh chinh déng, cu thé 1a quyén dudc xét x(r cdng b&ng trudc
mot tda an ddc I1ap, vo tu va cd nang luc (Chuong IV), bat gill va tam giam
trudc khi xét xr (Chudng V), ban than phién toa hoac cac cudc diéu tran
(Chuagng VI), va nhitng van dé lién quan dén quyén cua vi thanh nién - von
mau thuln véi luat hinh su, an tr hinh, cac phién tda ddc biét va cac thu tuc
t8 tung dic biét, tda an binh va tinh trang khan cip (Chuong VII). C&m nang
con xac 18p cac chudn muc qudc té lién quan d&n quyén cla nan nhan trong
t6 tung hinh sy (Chugng VIII) va dén viéc chdng lai van nan tdi ac khong bi
trirng phat théng qua co ché thuc thi cong ly trong luat hinh su (Chuang IX).
Cuéi cling, cudn sb tay nay xac dinh quyén cua bat ky ai tirng bi budc tdi, bi
truy t6 hodc két an trong linh vuc hinh su, bat ky ai bi vi pham quyén dugc
xét xUr cdng bang, quyén dugc hudng phap trinh chinh dang, quyén dudc sira
sai hiéu qua va dugc phuc hdi (Chuong X). D& tién cho viéc tham khao, &
cubi cac chuong 1V, V va VI, déu cd cac bang so sanh gilta tiéu chudn dé va
cong cu phap ly lién quan.

C&m nang hudng dén gidi luat su, nhitng ngudi bado vé nhan quyén, cac td
chic nhan quyén va cac dinh ché dang thuc hién hodac c6 mong mudn thuc
hién viéc gidm sat, theo ddi ti€n trinh xét x(r tai toa. N6 cling hudng dén gidi
thdm phan, cdng t6 vién, ludt su va cac van phong luat khéac, theo nghia la
né cung cdp mot cai nhin toan canh cé hé théng vé cac chudn muc qudc t&
trong xét xtr cdng b&ng. Muc dich ctia Uy ban Lut gia Qudc té& khi xudt ban
cubn sb tay nay la dé tdng cudng bao vé va thic ddy nhan quyén thdng qua
viéc gidm sat cac phién tda hinh su cling nhu d8y manh viéc thuc thi cdng ly
mot cach phu hgp.
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I. CHUAN BI TREN THUC TE TRUOC KHI TIEN HANH
QUAN SAT PHIEN TOA

Hiéu qua cla bat ky cudc quan sat tda nao cling phu thudc truc ti€p vao chéat
lugng cla viéc nghién clru va chuén bi, dudc tién hanh trudc d6. Phan nay
hudng dan cac budc can dugc thuc hién bdi cd bén quan sat 1an cac td chic
cr ngudi tdi quan sat tda, trude khi bat dadu qua trinh quan sat.

1. Xac dinh cac muc tiéu

Vao giai doan dau cla qua trinh 1én k& hoach, t8 chlc cr ngudi dén theo ddi
phién tdoa can phai xac dinh cac muc tiéu chung cta nhiém vu dé ra. Mac du
mdi t6 chlrc déu cé nhitng m&i quan tdm riéng, nhung cd thé tém tat mot s&
muc tiéu chung chud yéu cua viéc giam sat cac phién toa, nhu sau:

DE Iam cho tda an, cac bén tham gia t8 tung, chinh quyén, va cdng
chlng biét dugc sy quan tdm va quan ngai dén tinh céng bang clha
phién tda, nhdm khuyé&n khich tda &n hodc thdm phan thuc hién cho
dudc viéc xét xir cdng bang;

D& lam cho cac bén tham gia - dic biét Ia tda &n hodc thdm phan
hodc céng td vién - y thdc dudc rang ho dang bi giam sat, tur dé
khuyén khich ho, trong qua trinh t6 tung, phai hanh xtr cho ding vdi
cac chudn muc vé xét xir cdng bang;

P& bao dam rang bj cdo dugc xét x&r cdng bdng va moi yéu ciu phap
ly [judicial guarantees] cho anh/chi ta déu dugc ton trong;

D& bao dam réng cbng ly dudc thuc thi, quyén clia cac nan nhan dugc
ton trong, va ké xam pham hodc lam dung nhan quyén bi trirng phat;

D& thu nhan thém thdng tin v& cach hanh xUr tai phién tda, ban chat
clla vu an ddi vdi bi cdo, va diéu luat ma can c vao dod, anh/chi ta
bi xét xur;

DE& thu thap thdng tin nén ndi chung vé bdi canh chinh tri va phap ly
dua dén phién tda va cd thé anh hudng téi két qua xur an;

D& théng tin cho chinh quy&n va cdng chldng néi chung vé nhifng
diéu b4t thudng cd thé xay ra trong thu tuc t& tung hinh su va dé
thic ddy hanh dbng, lam sao cho thuc t& tudn theo cac chudn muc
nha&n quyén qudc t€;

D& thu thap va kiém chirng théng tin vé tinh cdng b&ng cta phién
tda, nham phuc vu cho cdc muc tiéu van dong.
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Xac dinh cac muc tiéu la khau quan trong, bdi vi viéc lva chon muc tiéu cé
thé anh hudng dang k& dén viéc lua chon phién tda can quan sat, dén viéc
Ira chon ngudi quan sat phién tda va cac budc khac trong qué trinh chuén bi
va thuc hién giam sat.

Khi hinh thanh cac muc tiéu, t6 chilrc glti ngudi dén gidm sat nén nghién clru
can than mbi budc trong tién trinh quan sat phién toa, dé gidm thiéu kha

n&ng cac muc tiéu mau thuan nhau.

2. Lua chon phién toa

Viéc Iua chon phién tda d&€ quan sat chdc chdn phu thudc vao linh vuc hoat
ddéng chung cua t& chlfc guii ngudi d&n quan sat, cdc méi vu tién clha t6 chic
dé va quan tdm cu th& cla nd. Tuy nhién, t8 chlic nén ¢ ging lua chon
nhirng phién xét xr nao sé cé gia tri trong viéc bdo vé quyén culia bi cdo hoac
néu khéng thi cling thic ddy céng cudc bao vé nhan quyén & dat nudc ma
phién toa dé dién ra.

Khéng thé nao cé dudc mdt danh sach day du cac tiéu chuin cd thé anh
hudng dén viéc lua chon phién tda dé& quan sat, nhung cac thanh t& sau day,
hoéc t8ng hdp cac thanh t8 dd, cho ta vi du vé cac van dé lién quan can xem
xét:

Y nghia (t4m quan trong) v& mat chinh tri hodc nhan quyén cla tién
trinh t6 tung;

m Tinh chat dai dién cua phién toa;

m  Nhiing diéu bat thudng cd thé cé trong td tung;

m Y nghia lich st clia phién toa;

m  Su quan tam cda bao chi dén vu an;

m Dia vi clia cac bén (bi cdo va/hodc nan nhén) trong phién toa;
m  Tinh chat cua cdo trang.

T8 chilrc gui ngudi téi quan sat phién toa cling can tinh dén céc tac déng tiéu
cuc clia viéc quan sat tda. Vi du, chinh quyén cd thé Igi dung su cé mat cla
ngudi quan sat dé ap dit cac bién phap trirng phat nghiém khic hon binh
thudng doi v8i cung hanh vi vi pham phap luat.
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3. Lua chon ngudi quan sat

Hiéu qua cua viéc quan sat phién toa sé phu thudc ca vao tinh khach quan
I&n kinh nghiém phéap ly ctia ngudi quan sat. Vi thé, khi lva chon ngudi quan
sat phién toa, t6 chilic phai than trong d€ c6 thé chon ra dudc ngudi quan sat
nao dam bao cé tinh doc lap, vo tu, cac k§ nang va kinh nghiém phap luat
vé& ludt nhan quyén qudc té (déc biét lién quan dén cdc tiéu chudn vé xét xr
cdng bang).

Bén canh sy dbc 1ap, vd tu, ki€n thdc va kinh nghiém vé tiéu chudn nhan
quyén qudc té, khi lua chon ngudi quan sat phién toa, con can can nhac cac
yéu t6 sau:

Kinh nghiém hanh ngh@ trén cugng vi thdm phan, cng t6 vién hodc
luat su;

Uy tin vé chuyén mon;

Kinh nghiém vé hé théng phap luat lién quan (vi du thong luat hay
luadt dan su, tranh bién hay diéu tra);

Kién thirc vé hé thGng phap luat clia qudc gia ndi ti€én hanh quan sat
phién toa, k& ca vé cd cdu va chirc ndng cua tu phap;

Kinh nghiém tirng cé vé ti€n hanh cac cudc diéu tra va quan sat
phién toa;

Trinh d6 ng6n nglr d6i vdi thir ti€ng ma phién toa sé s dung;
Kha ndng suy xét, nhin nhan chuin xac vé chinh tri va phap luat;
Kha ndng lam viéc khan truong, ding han;

Nang luc lam viéc theo nhém, trong nhdm;

Kha nang c6 mat khi cé thong bao géap;

Kha ndng vao dugc mdt qudc gia cu thé nao dd, can hodc khdng can
thi thuc [visal;

Qudc tich, dan toc, hoac gidi tinh.

Khi chon nha quan sat, t6 chic cé cd hdi lua chon gilta: hodc 1a sir dung mét
luat su hay mdt ngusi bao v& nhan quyén & nudc sd tai d& quan sat phién
toa dién ra tai nudc do, hodc la huy ddng mot chuyén gia qudc t&. Ca hai lua
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chon d&u cé uu diém va nhugc diém, va khdng cd mét quy tdc hanh déng
chu&n nao & cac t6 chirc v& van dé nay. Luét su/ngudi bao vé nhan quyén &
nudc sd tai chdc chén 1a hiéu rat rd vé hé thdng phdp luét va béi canh cla vu
an, nhung diéu dé cling c6 thé lam hong danh gid cua ho vé tinh céng bang
cla tién trinh t6 tung va dua dén nhitng phat biéu c6 dinh kién. Luat su nudc
ngoai ban dau it cdi ma& véi nhitng I5i budc tdi san nhu thé& han; tuy nhién,
khéng chdc Ia ho cd dudc hiéu biét tudng tan vé hé théng phap ludt cia quéc
gia ma tai dé phién toa sé dién ra hay khéng, va ho cé thé khdng thao ngon
ngl cla nudc sa tai. TS chlic gui ngudi di quan sat phién tda nén can nhac
mot thoa thuén cd hiéu qua cao nhét, la chi dinh mét chuyén gia nudc ngoai
lam ngudi lIanh dao cubc giam sat phién toa, vdi su trg giip cua moét hoac
nhiéu hon luat su/ngudi bado vé nhan quyén & nudc sd tai.

4. Chirc ndng nhiém vu va chi din danh cho ngudi quan sat phién
toa

Trude khi ti€n hanh bat c cubc giam sat tdoa nao, ngudi quan sat phai dugc
t0 chirc clr dng/ba ta dén chi dan day du. Bo tai liéu chi dan [briefing] nén
hudng tdi lam rd cac diéu khoan vé viéc quan sat phién toa, va nén chia sé
v@i ngudi quan sat tat ca nhitng théng tin phap luat, dr kién thuc t€ lién quan
dén phién tda can theo d&i. Mot bd tai liéu dién hinh c6 thé bao gom:

i. MOt Ordre de Mission [ti€ng Phap: 1énh thuc hién diép vu - ND]: MOt
Uy quyén chinh thirc, do t8 chilrc dua ra, néu rd muc dich clia cudc
giam sat va gidi thiéu ngudi quan sat vdi tu cach dai dién cla té chirc.
Ordre de Mission dugc 1ap chl y&u dé khuyén khich chinh quy&n nudéc
sd tai hgp tac véi ngudi thuc thi nhiém vu; cé thé can phai ndp Ordre
de Mission d& b8 trg cho hd sd xin thi thuc nhdp canh [visal;

ii. Mot ban mo ta chlic nang, nhiém vu clia ngudi quan sat phién toa:
Pay la mot tuyén bé chinh thirc, do t6 chlic dua ra, xac dinh cac
nghia vu va tradch nhiém cua ngudi quan sat phién tda. Ban mo ta
chilrc ndng, nhiém vu nay dugc 1ap chu y&u nham gilip ngudi quan sat
dam bao dudc rang pham vi nhiém vu clia 6ng/ba ta dudc xac lap ro
rang. Cu thé&, ban mo ta 8y phai cung cdp cho nha quan sat nhiing
hudng dan chuén xac vé viéc ra thdng cédo trudc, trong va sau qua
trinh quan sat phién toa;

iii. Mot ban giai thich vé quan diém tiép cn, chinh sach, va phuong phap
ldm viéc cla t6 chirc;

7



8

Cam nang Hudng dan Thuc hanh s6 5

Vi.

Vii.

viii.

Xi.

Xii.

Thong tin vé phién tda can quan sat — thong tin nén cla vu an, danh
tinh bi cdo va/hoac nan nhan hodac nguyén cao, tinh chat cta cao
trang, dia diém dién ra phién toa, danh tinh ctia quan toa/thadm phan,
bat ky bai bado nao, v.v.

Ban sao cac diéu luat lién quan cua nudc sd tai (vi du, Hién phap, B6
ludt Hinh su, B0 luat TG tung Hinh su, cac van ban luat xay dung hé
thong tu phap, v.v.), va cac quyét dinh tu phap trudc dé, cé lién quan
dén phién toa dudc quan sat va/hodc cac van dé phap ly du ki€n sé
dugc néu ra trong qua trinh x{ an;

Danh sach cac cdng cu, cac nguyén téc va chi dan qudc t& mang tinh
rang budc (cac cd ché cua Lién Hop Qudc va khu vuc) ma cd thé ap
dung cho tién trinh t8 tung (ban trich dan céac tiéu chudn qudc té&
quan trong nén dudc lam thanh phu luc dinh kem);

Thong tin nén vé lich s, chinh tri, luat phap, viéc thuc thi cong ly,
va tinh hinh nhan quyén néi chung & qudc gia dién ra viéc quan sat
phién toa;

Chi tiét vé bat ky cudc diéu tra nao trudc dé va/hoac vé bat ky cubc
quan sat toa nao, tai qudc gia ma phién toa sé dién ra;

Théng tin lién lac cla cac ca nhan hodc t6 chiic ma t6 chirc cir ngudi
di quan sat c6 lién hé, tai quSc gia ma phién toa sé& dién ra (vi du,
cac lién doan luat su sd tai, cac hoi nhédm nhan quyén sd tai, phién
dich vién, v.v.);

Chi tiét vé cac phudng tién ma ngudi quan sat sé& s dung dé gilr lién
lac véi t8 chirc khi dang lam nhiém vu. Cu thé, t8 chlc phai théng
bdo cho ngudi quan sat vé cac thu tuc cé thé cd, lién quan dén an
toan thong tin va cac ghi chép, cling nhu cach lam thé nao lién lac
vdi t6 chlic va vao Iic nao. Cac dé xudt cé thé khac nhau tly theo
tinh hinh an ninh & quéc gia nai ti€n hanh viéc quan sat phién toa;

Hudng dan vé cac khoan chi phi va tai khodn dung cho cdng viéc;

M&t ban sao cudn “Sé tay: Theo ddi viéc xét xir trong t& tung hinh su”.

T8 chlrc gui ngudi di quan sat phién tda phai ¢ gang cung cdp cho ngudi
quan sat cang nhiéu théng tin thich hdp cang tét. Bén canh dé, t6 chirc phai
ti€n hanh nghién cttu chi tiét v& cac théng tin trong bo tai liéu chi dan dé dam
bao né khach quan hé&t miic cé thé.
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Théng bdo qué gap rat vé phién toa sdp tdi cd thé gay khd khdn cho viéc
soan mot b tai liéu day da. Do dd, cdc nha quan sat phién tdoa nén biét rang
c6 thé& ho sé& can phai tim hiéu thém dé& b8 sung cho théng tin c6 trong bd
tai liéu.

5. Nghién cifru ctia ngudi quan sat

Coéng viéc quan sat phién toa bao gom mét hoac nhiéu hon cudc theo doi, kéo
dai trong vong vai ngay, trong dé ngudi quan sat tham gia ca vao tién trinh
quan sat bén trong phong xtr an 1&n nhifng cudc ti€p xtic bén ngoai phong xur
an. Tuy nhién, viéc quan sat tdng thé& cé thé kéo dai t6i hang tudn hay hang
thang, tuy theo hé théng tu phap va d6 phirc tap clda vu an. Thudng la cé rat
it co hodi dé ngudi quan sat tién hanh nghién clfu hodc chuén bij chi tiét trong
qua trinh thuc hién chdc ndng nhiém vu clia minh. Do d6, dé dat dugc mot
cudc quan sat tda thanh cong, diéu cbt yéu la ngudi quan sat phai chun bi
ky trudc khi bat dau cdng viéc quan sat.

Khai diém cua khau nghién clfu tién quan sat 1& bd tai liéu chi dan do td chirc
c ngudi dén quan sat phién tda cung cdp. Tuy thé&, ngudi quan sat c6 thé
s& can phai tién hanh nghién cu thém dé& bé sung cho nhiing thdng tin cé
trong bo tai liéu.

Trudc khi bat ddu céng viéc quan sat tdoa an, ngudi quan sat phai dam bao
rang ho da nghién clru day dua it nhat la cac van dé sau day:

i.  Thong tin vé phién toa can quan sat:

m  Ngudi quan sat phai tim dugc nhitng thong tin nhu: Cac bién
c8 cu thé dua dén phién tda, danh tinh bj cdo, ban chét cla
cdo trang, dia diém x( &n, danh tinh quan tda/thdm phén,
b&t ky bai bdo nao, v.v. Ngudi quan sat cling phai biét chac
chdn anh/chij ta s& quan sat th( tuc t6 tung nao, bdi vi cé thé
c6 su khac nhau trong cach van dung nhitng bdo ddm nhat
dinh vé xét x(r cong bang.

ii. Thong tin vé cac cudc diéu tra va quan sat phién toa tirng co6 trudc
do & nudc sd tai:

m  Ngudi quan sat phai tim hiéu chéc chdn dugc 1a t6 chlc clr
anh/chi ta dén quan sat phién tda, hodc bt ky mét t6 chirc
phi chinh phu (NGO) nao khac, da ting ti€n hanh cudc diéu
tra hay quan sat phién toa nao trudc day & nudc sd tai hay
chua, va néu cd, ngudi quan sat phai c6 dugc ban sao cua tat
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ca cac tai liéu lién quan.

Thong tin vé luat phap va cac thu tuc té tung & nudc sd tai:

Ngudi quan sat phai phan tich Hi€n phap clia nudc sd tai (dac
biét la cac diéu khoan vé nhan quyén va hé théng tu phap
trong Hién phap do); B6 luat Hinh su va B0 luat T6 tung Hinh
su; cac van ban luat vé xay dung va quyén tai phan cula cac
toa an va van phong cbng td, va bat ky quyét dinh tu phap
mang tinh budc ngoat nao khac ma co lién quan dé€n nhan
quyén ho3c giai quyé&t nhitng van dé phap ly c6 thé dugc néu
ra trong ti€n trinh xét xur.

iv. Théng tin v& nhitng luat quéc t& c6 thé ap dung dudc:

Ngudi quan sat can phai cé dugc moét danh sach cac cong cu
nhan quyén quéc t& (cong udc, nguyén téc va hudéng dan) lién
quan dén tién trinh t6 tung cdn quan sat. C6 thé tim théng
tin vé& cdng udc nhan quyén nao da dugc phé chudn bai qudc
gia noi dién ra viéc quan sat phién toa trén Internet tai cac
trang sau day:

= Cac co6ng udc cla LHQ: http://untreaty.un.org/
English/treaty.asp

= Céc cong udc nhan quyén cla LHQ: Trang web cua
Cao uy Nhan quyén LHQ: http://www.ohchr.or

Pages/WelcomePage.aspx

»  Céc cdng udc nhan quyén cla chau Au: Trang web clia
Toa &n Nh&n quyén chau Au: http://www.echr.coe.
int/echr va trang web ctia Hoi ddng chau Au: http://
conventions.coe.int/Default.asp va http://www.coe.
int/t/e/human%>5Frights/

«  Céc cdng udc nhan quyén lién My: Trang web cua Uy
ban Lién My vé Nhan quyén: http://www.cidh.org/ va
trang web clia Toa an Lién My vé Nhan quyén: http://
www.corteidh.or.cr/

= Cac cong udc nhan quyén chau Phi: Trang web cua
Uy ban Nhan quy&n va Quy&n con ngudi chau Phi:
http://www.achpr.or
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oNgudi quan sat nén ludn luén ki€ém tra xem ¢ phai
dang ky khong, c6 can nhitng ban ké khai co phién
dich tudng (ing khong, & qudc gia nai dién ra viéc quan
sat tda. Ngudi quan sat cling nén ludn kiém tra xem
chinh quy&n d3 chinh thlc céng bé tinh trang khan
c&p chua, va néu cé thi quyén dugc xét xir cdng bang
c6 bi vi pham khong.

oNéEu cong udc ma nha nudc sé tai ky co diéu khoan
vé cd ché lam khiéu nai hodc cho phép ca nhan té cao,
thi ngudgi quan sat phai thu thap bat ky phan quyét
va/hodc quyét dinh nao mdi nhat lién quan dén xét xur
cong bang & qudc gia nai cudc quan sat toa du kién
dugc t8 chirc, hodc lién quan dén cac van dé phap ly
c6 thé& dudc néu Ién trong qua trinh xét xur.

oNéEu cong udc ma nha nudc sé tai ky co diéu khoan
Ve cd ché giam sat, thi ngudi quan sat phai thu thap
bat ky bao cao qudc gia nao mdi nhat va/hoac ban két
qua qua trinh quan sat vé qudc gia ndi cuéc quan sat
toa du kién dugc t8 chirc, ddc biét 1a vé xét xur cdng
bang hodc vé cac van dé phap ly c6 thé dugc néu Ién
trong qua trinh xét xur.

oNgudi quan sat phai thu nhan thong tin vé cac céng
cu qudc té€ lién quan, khong cé tinh rang bubc (vi du,
Céc Nguyén tic Cdn ban cua LHQ vé Tinh Béc lap
cta Tu phdp, va Cac Nguyén tdc Can ban ctua LHQ vé
Vai tro cua Luét su. Néu quan sat phién toa G chau
Phi, nén xem thém Céc Nguyén téc va Hudng dén vé
Quyén dudc Xét xir céng bang va Trg gitp Phap ly &
chéu Phi). Nhitng chudn muc khdng cé tinh rang budc
nay sé dac biét hitru dung trong truéng hdp nha nudéc
s& tai chua phé chuén bat ky cdng cu nhan quyén cé
tinh rang budc nao.

11
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V. Thong tin vé lich str, chinh tri, luat phap va tinh hinh nhan quyén cua
dat nudc ndi sé td chilrc viéc quan sat phién toa.

m  Ngusi quan sat phai thu nhan bat ky bdo cdo qudc gia nao
md@i nhat va thong cdo bao chi tir nhitng NGO c6 uy tin (vi du
An x4 Qudc t& [Amnesty International], Theo d&i Nhan quyén
[Human Rights Watch], Lién doan Quéc té vé Nhan quyén
[International Federation of Human Rights]) va cac t8 chic
li&n chinh pht (vi du Hoi ddng chau Au, TG chitc Cac Nha nudc
chau MY). Ban sao cla bat ky bao cao qudc gia nao mdi nhat
guri cho cac co quan nhan quyén qudc t& (nhu Uy ban Nhan
quyén LHQ), cung vdi bao cdo hodc két qua quan sat clia cac
cG quan nay, cling déu la tai liéu tot.

vi. Tén cua nhitng ngudi c6 thé lam dau mdi lién lac hodc cung cip
théng tin tai dia diém x{ an:

m  Ngudi quan sat phai thu nhan thong tin lién lac vé bat ky ca
nhan hodc t6 chifc ndo ma t6 chifc c¥ ngudi quan sat dén
phién tda c6 quan hé, tai qudc gia ndi phién toa sé dién ra
(vi du: cac doan ludt su sd tai, cac t6 chirc nhan quyén sd
tai, phién dich vién, v.v.). T8 chirc cif ngudi d&n quan sat toa
phai néi ré cho ngudi quan sat biét thong tin d6 cé cén bao
mat hay khdng, va lam cach nao cé thé ti€p can cac bén lién
quan. N&i dung hudng dan cla t6 chifc ¢ thé khac nhau tuy
theo chinh sach cla t8 chiic va tinh hinh an ninh tai quéc gia
ndi viéc quan sat phién toa s& dién ra (vé& diém nay, xin xem
thém khoan 10).

vii. Thdng tin lién lac chi tiét cla t6 chirc cf ngudi quan sat tda:

m  Trong qud trinh quan sat phién tda, ngudi quan sat cd thé
s& can tham van t8 chirc cir ngudi dén quan sat tda, vé cac
van dé chinh sach nao d6, hodc can théng bdo cho t8 chiic
vé mot van dé khén cdp, doi hdi td chlc phai khén trudng
c6 phan Ung. Diéu rat quan trong la phai thiét lap tU trudc
phuadng tién lién lac gilta ngudi quan sat va té chirc cif ngudi
dén quan sat toa.
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6. Thong bao cho cac co quan nha nudc vé viéc quan sat toa

Trong nd luc khuyén khich su hgp tac clia chinh quyén véi viéc quan sat
phién tda, hién nay, da thanh mdt quy tic chuén, la t8 chirc cir ngudi quan
sat phién toa phai thong bao mét cach thich hgp cho cac cg quan nha nudc
& qubc gia ma phién toa sé dién ra, réng ngudi quan sat sé tham du dé theo
ddi qua trinh xét xur. Viéc chi dinh ngudi quan sat cé thé dugc théng bdo dén
V&n phong Téng théng [tudng dudng Phu Chd tich & Viét Nam - ND], B Tu
phap, B6 N6i vu, BO Ngoai giao, Toa an Tdi cao va/hodac Van phong Trudng
Cdng t6 vién [tudng duong Vién Kiém sat Nhan dan & Viét Nam - ND]. Cac
cG quan nhan quyén quéc gia cling can dudc thdng bdo y nhu vay. Thu thong
bao vé viéc quan sat phién toa phai dugdc gui kém IGi dé nghi cho ngudi quan
sat phién tda dugc dam bao nhitng phuang tién hd trg thong thudng va su
hop tac.

Nhin chung, céc t6 chirc cir ngudi tdi quan sat tda d& chuyén tur viée gli van
ban xin phép cl quan sat vién dén toa sang viéc chi théng bao cho chinh
quyén nudc sd tai biét la quan sat vién sé dén du mot phién xét x&r nao day
va phai chdp hanh cac yéu cau cua viéc cap thi thuc [visa]. Khong can phai
dgi su cho phép thi md@i dugc quan sat phién toa, bdi vi néi chung phién
toa sé la cong khai va su im lang khong phan hoi cta chinh quyén sau mot
khoang thdi gian hgp ly thi dugc coi nhu déng vy.

M&c dU hau hét cac phién toa hinh su déu dién ra céng khai, cac thanh vién
trong cong déng [cong chung] déu coé quyén dén toa (phu hgp vdi quyén
dugc du diéu tran céng bang va cdng khai), nhung céc tiéu chudn qudc té
cling cho phép céc tda an dugc gat cdng chldng - toan thé hodc mét bd phan
- ra khdi phién toa, trong mot s6 trudng hgp ngoai 1€ nao d6, dudc xac dinh
rat rd rang. Bén canh dd, bat chap tiéu chuin quéc t&€, nhiéu nudc d3 quy
dinh chi dugc theo d&i viéc xét xur kin [in camera] dG6i véi mot s6 loai téi pham
nhat dinh. Ngudi quan sat phién toa, gap phai mot trong hai tinh hudng nay,
c6 thé& phai can dén su cho phép chinh thirc thi méi dugc vao quan sat toa.
Khi quyét dinh vé viéc c6 thong bao cho chinh quyén va toa an hay khong,
hodc co6 gt thu xin phép chinh thic khéng trong nhiing trudng hgp nhu vay,
t6 chlric cr ngudi dén quan sat tda can xem liéu c6 chdc chan réng quan sat
vién, trén thuc t€, sé dugc phép vao phong xUr an trong qua trinh xét xu.

T8 chirc nén cung cép cho ngudi quan sat vai ban sao cua Ordre de Mission,
néu ré muc dich ctia cudc quan sat, danh tinh va trinh d6 cia ngudi quan sat,
va dé nghi chinh quyén nudc sd tai hgp tac. Sau dé, n€u can, ngudi quan sat
phién toa cé thé dé trinh Ordre de Mission cho chinh quyén nudc sé tai trong
qua trinh lam nhiém vu quan sét toa.
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T8 chlrc cir ngudi dén quan sat tda ¢ thé cling can chuén bi cho ngudi quan
sat mot t§ théng tin v& du an giam sat phién tdoa, d& 6ng/ba ta phan phat &
tdoa néu can. Ngudi quan sat cé thé cling can phai c8 gédng phan phat nhitng
tG thong tin d6 qua hé théng NGO & nudc sd tai.

Khi ngudi quan sat phién toa tir nuéc ngoai sang, 6ng/ba ta can thong bao
vdi cd quan dai dién ngoai giao clia chinh minh & qudc gia nai dién ra cudc
guan sat toa, va noi ro 6ng/ba ta sé nghi & khach san nao.

7. Bién dich va phién dich vién

Ly tudng la ngudi quan sat phién toa thanh thao ngbn ngif s tai, thir ti€ng
sé dugc dung & phién toa. Tuy nhién, do kha nang ngén ngir la cai khong phai
ludn luén c6 dudc, nén ngudi quan sat thudng sé can dén bién dich vién hoac
phién dich vién dé& trg gilp trong qué trinh quan sat toa.

S& t6t hon néu td chiic cr ngudi d&n quan sat tda thu x&p dugc viéc bién/
phién dich trudc khi ngudi quan sat dén dia diém dién ra phién toa. Viéc
Iva chon ngudi bién/phién dich sé& tac ddng dang k& dén tinh doc 1ap, vo tu,
hiéu qua, va anh hudng cla ngudi quan sat. Do d6, ngudi bién/phién dich
can dugc lua chon hét siic c&n than. Bién/phién dich vién phai c hiéu biét,
dang tin cay, va quen thudc véi cac thuat nglt phap ly. Anh/chi ta cling phai
vO tu, khéng thién vi, va dugc danh gia la nhu thé. Do d6, ngudi quan sat
khong dugc chi dua vao dich vu bién/phién dich do chinh quyén cung cap,
va cling vy, khéng dudc st dung bién/phién dich vién c6 lién hé véi mot t6
chirc, ddng phai, hay hoi nhém nao cla bi cdo. Khi dugc huy déng, ngugi
phién dich phai cé kha nang dich song song [ti€ng Viét cé ngudi goi la “dich
cabin” - ND].

8.Pbilaivaang

Né&u ngudi quan sat phai di chuy&n dén dia diém t6 chilc phién toda, thi can
c6 su thu x&p dé 6ng/ba ta dugc hd trg ngay khi dén noi, bdi mot ca nhan
khéng lién quan dé&n qua trinh t6 tung va 1a ngudi cé thé cung cip cho dng/
ba ta thong tin ban dau.

Quan sat vién nén nghi trong khach san hodc nha & nao géan toa an, céach
toa an moét khoang hgp ly. Quan sat vién khong dugc nhan IGi mdi “cho &
nhd” clia nhitng ca nhan cé lién quan, cé tham gia vao qua trinh té tung hoac
nhitng ngudi ang hd ho, bdi vi didu nay c6 thé lam ngudi ta dit ciu hoi vé
tinh vd tu cua éng/ba ta. Chdng han, d€ trdnh bi phat hién bdi ca hai phia,
ngudi quan sat khong nén nghi tai cung khach san hoac nha & véi bén bao
chita hodc bén cong to6.
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NE&u mot phién toa dang dugc quan sat 6 nudc ngoai, thi sé la hgp ly néu lua
chon quan sat vién 1a mét ngudi khdng can thi thuc d& vao dudc nudc do,
hodc d& cé sdn thi thuc rdi. N&u theo yéu cau, phai cé thi thuc, thi ban Ordre
de Mission nén dugdc glri cung va@i ho sg xin thi thuc nhép cadnh, néu ré muc
dich cla chuyén di 1a d& tham du phién tda, thay mat cho t6 chifc clf ngudi
di quan sat toa. P& thanh mét quy téc chung, quan sat vién khdng nén vao
nudc s tai bdng visa du lich. Loai thi thuc dudc yéu cdu sé khac nhau tuy
tirng nudc. Mot s6 nudc cap thi thuc cong viéc cho ngudi quan sat toa. Néu
khoéng tudn thd cac yéu ciu vé xudt nhdp canh thi cé thé bj truc xuét.

Né&u lo ngai v& kha ndng quan sat vién dugc nhap canh, t6 chirc cif ngusi dén
quan sat tda nén sap x&p cho mot ca nhan gép quan sat vién tai san bay. T8
chirc chiu trach nhiém tim kiém ngudi d6 va dé nghi anh/chi ta gitp d&. Anh/
chi ta cé thé& 1& mot luét su co tiéng tdm, thanh vién cla t8 chirc clr ngudi dén
quan sat tda hodc td chirc con cua t8 chirc dd, hodc la mot ca nhan cé uy tin
va c6 thé tac ddng dén nhirng vién chirc 8 b6 phan xudt nhap canh, dé cho
phép ngudi quan sat dugc nhap canh. Ciling xin khuyén cdo ngudi quan sat
thong bao cho BG Ngoai giao clia 6ng/ba ta va dai dién cla dai s&r quan nudc
O0ng/ba ta vé viéc di lai va nhiém vu cdia minh. Trong trudng hgp ngudi quan
sat bi bat gilf tai sdn bay hodc bi tir chdi nhap canh, ca nhan gap g& éng/ba
ta c6 thé rat cd ich trong viéc thdng bdo tinh hinh cho t& chirc cir ngudi di
quan sat toa. Khi 8y, t8 chlic d6 sé cd thé& ngay lap tiic phan (ng va lam da
moi nd luc d& bao ddm Iam sao cho ngudi quan sat nhap canh dugc. Néu bi
hdi vé muc dich cla chuyén di, ngudi quan sat nén dua ra ban diéu khoan
tham chiéu vé 6ng/ba ta, tranh cé thém binh ludn nao.

M6t diéu quan trong nita la phai bao dam rang viéc tiém vaccine phong dich
dudc ti€n hanh thich hdp trudc mbi khi di dén mot nudc dang phat trién.
Ngudi quan sat phai di kham sdc khée cang sé6m cang tot, trudc khi khdi
hanh.

9. Tuyén cao gui truyén thong trudc khi quan sat phién toa

Khéng c6 mot quy tdc chudn nao gilfa cac t6 chifc cf ngudi di quan sat toa
dé quy dinh vé viéc théng bdo trudc vé cudc quan sat, thdng qua théng céo
bao chi hay tuyén cdo. Trong moi truéng hgp, quyét dinh cé phat hanh tuyén
céo dé théng bdo vé cudc quan sat hay khdng la tly & t6 chiic, ho s& phai
can nhac ich Igi du kién cla mét tuyén cdo nhu thé& vdi nhitng hau qua cé
thé xay ra.
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C6 thé can phai cé tuyén cdo ngay tir dau chuyén di cia quan sat vién, nham
gidi thich muc dich cla viéc quan sat phién toa vdéi cong ching & nudc sé
tai - nhi{tng ngudi khong quen thudc vdi hoat dong quan sat tdoa. Néu cod rui
ro cho su an toan cla quan sat vién, t& chirc c6 thé nén ra thdng cdo bao chi
dé thu hat su chl y cia cdng ddng qudc t& dén vu viéc va gay ap luc budc
chinh quyén nudc sd tai phai dam bao an ninh cho quan sat vién. Ngugc lai,
cling cé thé suy xét réng viéc thong bdo trudc vé cudc quan sat tda cd thé sé
khi€n quan sat vién khé dugc tham du phién tda han. Van dé can dudc ti€p
cén tuy tirng trudng hgp, va t6 chilfc clr ngudi di quan sat tda can phai lugng
gia that c&n than giita nhitng Igi ich du kién cla viéc ra tuyén cdo trudc cudc
quan sat, véi nhitng hdu qua co thé xay ra.

10. Panh gia cac rui ro vé an ninh

O mot s8 nudc, co thé céd nhitng rui ro vé an ninh cho nha hoat déng bao vé
nhan quyén, k& ca nhitng ngudi quan sat tda. Méc du t8 chlc ci ngudi di
quan sat toda khdng thé bao dam an toan cho quan sat vién, nhung té chic dé
phai luon ludn ti€n hanh danh giad cac rdi ro vé an ninh trudc khi cuéc quan
sat toa bat dau. Trong moi trudng hap, quan sat vién phai dudc thdng bdo vé
nhitng rdi ro an ninh tiém &an.

Viéc danh gia rui ro c6 thé bao gdbm ca viéc dé xudt cac bién phap nham gia
tdng su an toan cho ngudi quan sat. Chdng han, mot trong cac bién phap
d4 1a 1én danh sach cac ddu méi lién lac trong tinh huéng khan cép, ¢ ca sb
dién thoai ciia ngudi quan sat khi dang lam nhiém vu, ho hang than nhan cda
ngudi quan sat va nhan vién cla t8 chirc. Diéu quan trong Ia phai chi dinh
mot cd nhan 1am mét xich an ninh bén trong té chirc - ngudi ma ca quan st
vién 1an cac td chirc d6i tdc & qudc gia ndi phién toa dién ra déu cé thé lién
hé. Mot bién phap kha thi khac la xdy dung mot ca ché lién lac hang ngay
gilta quan sat vién va té chirc. Néu tinh hinh doi hoéi phai nhu vay thi té chirc
cling nén xem xét clr hai quan sat vién thay vi chi mét, hoac dam bao rang
quan sat vién dugc hd tong bdi mot luat su doc lap & nudc sd tai hoac nhan
vién cla mot td chirc nhan quyén & nudc s4 tai.

Né&u khdng thé ki€m sodt mot cach théa dang céc rui ro, té chlc clf ngudi di
quan sat toa khéng nén cir 6ng/ba ta di nita. Néu can ti€n hanh cac bién phap
dé cai thién an toan cho quan sat vién, t6 chlic nén tu van cho ngudi quan
sat d6 cac bién phap an ninh thich hdp can thuc hién. T8 chifc phai hd trg hét
muUc cé thé cho quan sat vién, nhung ngudi quan sat cling nén y thirc réng
dng/ba ta phai chiu toan thé trach nhiém vé an toan ca nhan cGa chinh minh.
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II. TIEN HANH QUAN SAT PHIEN TOA

Phan nay cung c&p cho ddc gia nhitng hudng dan va I5i khuyén thuc tién vé
cach Iam thé nao dé tién hanh mot cudc quan sat phién tdoa. Méc du khéng
c6 mot bd quy tac cubi cing nao vé cach thirc thuc hién mét cudc quan sat
phién toa, nhung quan sat vién phai cé kha nang st dung nang luc phan
dodn va suy xét cta chinh minh d&€ ddi phé véi nhitng tinh huéng khéc nhau
c6 thé xay ra. Cac chi dan cin ban sau day s& gilip quan sat vién tén trong
dugc nguyén tac vo tu [khdng thién vi] va dam bao dugc rang cubc quan sat
phién toa sé& dugc tién hanh hiéu qua h&t mirc cé thé.

1. Vao toa an va phong xtr an

Quy&én quan sat cac phién tda chl yéu la su thé hién mot quyén phd quat, doé
14 quyén thiac ddy va duy tri viéc bao vé va thuc hién cic quyén con ngudi
cling nhu nhitng quyén tu do can ban dudc bao dam trong Tuyén ngén LHQ
vé Quyén va Trach nhiém cua C4 nhén, H6i nhém va Té chic trong X& héi
Nh3m Thidc day va Bao vé nhiing Quyén Con ngudi Bugc Thira nhdn Phé quéat
va nhiing Quyén Tu do Can ban (Tuyén ngbn LHQ vé Nhitng ngugi bao vé
nhan quyén) 2. D& ddy manh quyén ph& quat nay nham bao vé cac quyén
con ngudi, Dai hoi dong LHQ da thira nhan mot cach rd rang quyén cla cac
nha quan sat phién toa la: “tham du nhiing phién diéu tran céng khai, thu
tuc t& tung va xét xr cdng khai, d€ xay dung quan diém vé viéc liéu ching
c6 tuan thu luat qudc gia cling nhu cac nghia vu va cam két qudc té kha dung
[c6 thé van dung dudc] hay khdng” 3.

Th(r hai 1a, quyén quan sat phién toa co lién quan moét phan dén quyén dugc
tham du diéu tran cdng béng va céng khai, nhu d3 xién duong ca trong luat
quéc té€ 4 1&n Hién phap cla da s6 cac qudc gia. Ngudi quan sat phién toa cd
quyén ty do dén toa an va phong xur an vi muc dich quan sat cac phién toa,
do cé mét nguyén téc phap ly da dugc xac lap, hdu nhu khéng cé ngoai 1&, 13
cac phién toa phai dugc ti€én hanh céng khai.

B Cac Quy téc vé Thu tuc va Béng chirng clia Toa dn Quéc t€ vé Nam Tu cili
(Quy tac s6 11, Bis (D) (IV)) va Toa an Hinh su Qudc té€ vé Rwanda (Quy tac
s6 11, Bis (D) (IV)) cling cho phép Cbng t6 vién “gui quan sat vién dén thay
mat ba gidm sat qua trinh t6 tung tai cac toa an qudc gia”.

Pugc thong qua trong Nghi quyét 53/144 clia Dai H6i dong LHQ vao ngay 9/12/1998.

biéu 9(3) (b) trong Tuyén ngdn clia LHQ vé Nhitng nha bao vé nhan quyén.

Chang han, xem Diéu 14(1) trong Céng udc Quéc té vé cac Quyén Da&n su' va Chinh tri, Diéu
6(1) Céng udc chdu Au vé Nhédn quyén; Didu 8(5) Cong udc chdu My vé Nhan quyén; va biéu
13(2) Hién chuong A-rép vé Nhén quyén.

AN
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P& xUc tién nhitng cam két cé tinh chat cd sd nhdm bao dam quyén dudc
xét xUr cdng béng, tat ca cac nha nudc tham gia TS chirc An ninh va Hgp tac
chau Au (OSCE) ciing d& cam két cho phép cac NGO dudc quan sat toa 5.
Vé phan minh, Lién minh chau Au (EU), trong mot vén ban cé tén “Bam bao
su bdo vé - Hudng dén cua Lién minh chdu Au vé Céc nha hoat déng béo vé
nhén quydn” d3 thdng nhat r&ng cac phai doan chau Au cé thé “tham du [...]
va quan sat [...] khi phu hgp cac phién xét x{&r nhitng nha hoat déng bao vé
nhan quyén” 6.

Téng hop lai, cac tiéu chudn phap ly quéc té nay c6 nghia la “hanh déng cir
va dén nhan ngudi quan sat tda hién rat phé bién va dugc cdng nhan réng né
c6 thé d3 tao thanh mét & thudng trong luét tip quan qudc té&” 7. Tiéu chuén
quéc t& nay c6 dudc dap (ng trong thuc tién hay khéng, chdc chn 1a mot
trong nhi*tng diém dau tién d&€ danh gia su cong béng cia mot phién tda ma
ngudi quan sat cé thé tién hanh. P& dam bao danh gid chinh xac, bat ky khi
nao cb thé, ngudi quan sat nén ¢ gang vao dugc tda an va phong xr an ma
khong tao su khac biét nao v@i cong ching.

Néu nay sinh cac van dé trong viéc vao toa an, ngudi quan sat nén dé nghi
dudc gap Chu toa phién toa hodc dai dién cua 6ng/ba ta (trong trudng hgp
cb hdi ddng thdm phan) hodc thdm phan phién toa [trial judge] (trong trudng
hop phién tda chi c6 mot thdm phan), dé giai thich v& muc dich cua cudc
quan sat toa.

Néu ngudi quan sat bi tir chdi, khdng cho vao phong x& an, ho nén dé nghi
dugc giai thich v8i Chu toa phién tda hodc vdi thdm phan phién tda vé ly do
tai sao ho mudn quan sat phién toa. Khi gdp Chu toa phién tda hodc thdm
phan phién toa, ngudi quan sat can bao dam rang ho luén cu xu lich thiép va
dang hoang. Trong cudc gap, ngudi quan sat nén:

m Dua cho Chu toa phién tda hodc th&m phan phién tda ban sao Ordre
de Mission;

m Dua cho Chu toa phién tda hodc thd&m phan phién tda ban sao bat
ky hinh thirc iy nhiém thu ndo cuta té chirc cir ngudi di quan sat toa;

m Théng tin cho Chu toa phién tda hodc thdm phan phién toa biét muc
dich clia nhiém vu quan sat phién toa — diéu nay nén dudc gidi han,

5 Khoan 12 Van kién Gap g Copenhagen, thudc Héi nghi vé Khia canh Con ngudi trong H6i nghi
vé An ninh va Hop téc & chdu Au (Copenhagen 1990).

Khoan 10.

Uy ban Luét su’ vi Nh&n quyén, Thé ndo & xét xir cdng bdng? Huéng dan cdn ban vé cac tiéu
chuén phép ly va céc quy tic, thang 3/2007, trang 27.

N o
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chi trong khudn kh& ban diéu khoan tham chiéu clia ngudi quan sat
va nén nhan manh ban chat doc lap va vo tu clia ngudi quan sat
phién tda; ngudi quan sat khédng nén néu quan diém cta minh vé
ti€n trinh t6 tung hay vu an, hay ca hé théng luat hinh su ndi chung;

m  Né&u can, hdy nhac Chu toa phién tda hodc thdm phan phién toa vé
cac bdo dam qudc gia va qudc t€ lién quan dén quyén dugc tham du
diéu tran cong khai va quyén quan sat cac phién toa.

Né&u ngudi quan sat bi Chl toa phién tda hay th&m phan phién tda tur chéi,
khoéng cho vao du diéu tran, ho nén ghi lai cac ly do va ngay lap tic bao vé
cho t6 chifc cr ngudi di quan sat tdoa. Trong bét ky trudng hdp nao, ho cling
khéng nén doi vao toa va nén gilr binh tinh, lich su moi ltc.

2. Tiép can ho sc vu an

DE c6 dugc hiéu biét day du vé phién tda can quan sat, quan sat vién nén thu
thap ban sao cac tai liéu chu chét sé dugc st dung trong phién toa, dac biét
trong cac phién diéu tran cong khai. biéu nay dac biét quan trong & nhiing
nudc ap dung hé théng luat dua trén truyén thong phap luat La Ma (con dugc
goi la “luat La Ma”, “dan luat” hay “luat luc dia”), trong dé h6 sc [dossier]
do th&m phan diéu tra [examining magistrate] hay céng t& vién chuén bj 13
diém m4&u chdt cua phién toa. O cac nudc theo thong luat, cdc nha quan sat
nén cd géng thu dudc cang nhiéu tai liéu cang tét, vé cac vu an cla bén céng
t0 va bén bao Vvé.

Ly tudng la nha quan sat phai cd géng ti€p can dugc hd s vé vu an trudc
khi phién diéu tran céng khai b4t dau. Piéu dé s& gitp ho hiéu rd hon vé
ti€n trinh t6 tung. Luat su bao chifa va dai dién phap ly cla bén nan nhan
va/hoac ho hang than nhén cia nan nhéan cling can dugc ti€p can ho so va
phai cé thé cung c&p bat ky tai liéu ndo can thiét. N&u khéng dudc nhu vay
thi thdm phan diéu tra hodc cdng t6 vién cling nhu thu ky tda phai dam bao
rang ngudi quan sat hoan toan cé thé tham khao hd so vu &an. Ngay ca trong
trudng hgp ho sc vu an khéng ma cong khai, thi nguGi quan sat phién toa
cling c6 thé dé nghj dugc tiép cén hd sc bdi vi chlic ndng gén nhu tu phap
cta ho 1a kiém dinh xem céc thi tuc t6 tung cé dugc thuc hién theo ding cac
quy tac cta phap trinh chinh dang hay khoéng.
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3. Chd ng6i bén trong phong xir an

Sau khi d& vao dudc phong x{r an, ngudi quan sat phién toa phai luu y dén
viéc chon chd ngdi. Do mbi phong xtr &n déu cé cach bd tri gh& ngdi khac
nhau, cho nén khdng thé dua ra I8i khuyén chinh xac vé viéc ngudi quan sat
nén ngdi § dau. Ho phai ngdi & vi tri ndo cb thé quan sat rd rang, nghe rd
rang va theo sat dugc tat cd cac budc trong ti€n trinh. Tuy nhién, khi chon
ngdi 6 dau trong phong x&r &n, cé hai diém can can nhic thém va phai ghi
nhd trong dau:

i. Ho nén ngdi & vi tri ndi bat — ho nén chon mét chd ngdi trong phong xur
an ma vi tri dy khai thac tét nhat anh hudng clia su hién dién cda ho;

ii. Ho nén ngdi § mdt vi tri trung 14p - ho nén chon mot chd ngdi trong
phong x&r &n ma vi tri dy bao toan dugc tinh vo tu cua ho.

Ngudi quan sat phai dudc nhin nhan la vo tu - diéu dé nghia la vi tri ma
ho chon dé& ngbdi quan sat khéng dudc khién cho ho bi dadnh ddng vdi nhitng
ngudi dang tham gia t6 tung. Vi vay, quan sat vién phai than trong dé& khéng
ngoi canh luat su bao chifa cling nhu cd quan cong té (cong t6é vién hoac
thdm phan diéu tra) hodc bat ky bén nao khac trong tién trinh t6 tung (cbng
t6 vién tu nhan [tu t6 - ND], partie civil [bén dan su, khi€u nai dan sy — ND]
v.v.). Cling vay, ho khéng nén ngb6i bén canh nhan ching hodc than nhén cua
bi cdo hay nan nhan hay nhitng ngudi ting h6 cac bén do.

Phuong é&n kha di la ngdi gan cac luat su sd tai khac khong lién quan dén
tién trinh t6 tung. Diéu nay sé& thé hién uy tin cla nha quan sat va ddng thdi
tranh di su d6ng nhat ngudi quan sat véi bat ky bén nao trong qua trinh t6
tung. N&u khong thé |am dudc nhu vay thi hdy d& nghi dudc ¢ mot chd ngdi
dac biét trong phong xur an, 8 mot vi tri bao toan dugc vé vo tu, khéng thién
vi, va gilp cho quan sat vién quan sat dudc phién toa. Dé nghi dé nén dugc
chuyén tdi Chu toa phién tda hodc thdm phén phién tda, hodc cac cd quan
chdc nang.

Noi chung, khéng nén ngbi & khu vuc da dugc dat trude cho cdng ching, bdi
vi khi do, trong mot phong x(r &n dong duc, anh hudng tlr su hién dién cua
ngudi quan sat cé thé sé& khéng dudc tdi da. Ngoai ra, ngdi 6 khu vuc danh
cho cdng ching cé thé gay khé khan cho viéc quan sat tién trinh xét xur. Khi
khu vuc d6 lai la luva chon duy nhat thi ngudi quan sat nén c6 gang ngodi vao
vi tri n&i bat, vi du 8 hang gh& dau, cach tt ca cac bén tham gia t6 tung mot
khoang thich hgp.
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NGi chung, cac phién diéu tran céng khai thudng khdng dugc t6 chic & nai
nao khac ngoai tdoa an, dac biét néu cé nhiéu bi cdo hoac néu cé ly do an
ninh - that hodc gid. Trong nhitng truéng hgp nhu vay, can ghi nhg nhirng
tinh toan néu trén.

4. Gigi thiéu ngudi quan sat véi Toa an

Trong nhitng tinh huéng nhat dinh, ngudi quan sat cé thé dé nghi dudc cac
quan chirc & tda an gidi thiéu céng khai ngay tir dau ti€n trinh xét x{r, nham
dam bao réng su cé mat ctia ho dugc cac bén tham gia va cdng ching ghi
nhan chinh thdc. Ngudi quan sat cé dudc gidi thiéu hay khong la tuy quyét
dinh cua t8 chilc clr ngudi téi quan sat tda va ban than quan sat vién, va ciing
tuy thudc vao viéc liéu tdoa an cd cho phép hay khong.

NEu ngudi quan sat phién tda khéng dugc cac chiic sac trong toa gidi thiéu,
thi ho nén ddm bao réng su vo tu, khdng thién vi clia ho van dugc duy tri,
bang cadch d& nghi dugc mét bén trung 1ap gidi thiéu - chdng han nhu cha
tich clia doan luadt su sg tai. Ho khong nén dudc gidi thiéu bdi luat su bao
chita hay c6ng t6 vién hay th&m phan diéu tra, hay bdi bat ky bén nao tham
gia to tung.

Néu ngudi quan sat toa chi du dinh quan sat mét phan phién tda, ndi cach
khac, chi mét sé noi dung cla cubc diéu tran, thi sé la khong thich hgp khi
gidi thiéu 6ng/ba ta cong khai, bdi vi nhu thé sé khién cdng chiing chu y dén
su’ vang mat sau dé cua 6ng/ba ta.

5. Bién dich va phién dich

NEéu ngudi quan sat tda khong thanh thao th(r ti€éng ma phién xét xur sé s
dung, thi 6ng/ba ta sé can dén phién dich vién trong qua trinh quan sat phién
toa. Viéc lua chon bién/phién dich vién s& tac ddng dang k& dén tinh doc lap,
vO tu, hiéu qua va anh hudng clia cudc quan sat. Ngudi bién/phién dich, do
dd, can dugc Iua chon hét stic can than. Anh/chi ta phai cé néng luc, dang tin
cay, va quen thudc cac thuat nglt phap ly. Anh/chi ta cling phai vo tu (khéng
thién vi) va dugc danh gid la nhu thé. Do dé, ngudi quan sat khéng dugc
chi dua vao dich vu bién/phién dich do chinh quyé&n cung cép, va ciling vay,
khéng dugc st dung bién/phién dich vién cé lién hé v8i mét t6 chic, dang
phai, hay hoi nhém nao cla bi cdo.

Trudc khi phién toa bat dau, ngudi quan sat can phai biét chac 6ng/ba ta
¢ dudc phép dung phién dich trong tién trinh xét xr khong. O nhiéu nudc,
ngoai cac bén tham gia td tung ra thi khong ai dugc phép ndi gi trong phong
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XU &n khi ti€n trinh xét x{r dang dién ra. N&u rdi vao trudng hdp nay, ngudi
quan sat phai c6 géng xin phép dudc la ngoai 1& d6i v6i quy dinh cdm. Diéu
dd co thé doi hoi phai cé duge mot cude gdp v6i Cha toa phién tda hodc thdm
phan phién toa .

Trong qua trinh x& an, phién dich vién nén ng6i gan ngudi quan sat trong
phong x{r &n, & vi tri ma anh/chi ta cé thé quan sat rd, nghe rd va theo sat
moi khau cua tién trinh. Phién dich vién can phai dich song song.

6. Ghi chép, toc ky

Trong qua trinh quan sat phién toa, ngudi quan sat phai ghi lai nhifng gi dang
dién ra subt tién trinh xét x{r. Diéu nay quan trong khdng chi cho viéc soan
thao b&o cdo sau d6 ma con vi quan sat vién nén dé moi ngudi nhin thay 1a
minh dang ghi chép. Hanh déng ghi chép cho thady quan sat vién dang hét
strc chl y dén phién tda va cach hanh xtr clia ca tdoa an va thdm phan 1an
céng t8 vién hay thdm phan diéu tra déu dang bj gidam sat.

Tuy nhién, trudc khi ghi chép, dau tién ngudi quan sat phai biét chic liéu
ho cé dugc phép 1am nhu vay trong tién trinh x&r 4n khdng. & mdt s6 nudc,
ngoai cac luat su tham gia ti€n trinh x{&r an va gidi bao chi ra thi ai cling bi
cdm ghi chép. N&u rai vao trudng hdp nay, ngudi quan sat phai ¢ géng xin
phép dudc 13 ngoai & d6i v8i quy dinh c&m. Diéu d6 ¢ thé dodi hoi phai co
dugc mdt cudc gdp vdi Chu toa phién tda hodc thdm phan phién toa.

Tham chi ngay ca khi dudc phép ghi chép thi ngudi quan sat van nén danh
gia rui ro cta viéc nhirng ghi chép cta ho bi tich thu hoac bi cdng an hay cg
qguan chic nang nao khac doc dugc. Viéc tich thu nhitng ghi chép dudc bién
trong qua trinh quan sat phién toa, hodac tich thu nhitng ghi chép tai cac cudc
hop bén ngoai cudc diéu tran va xét x{t, cd thé dua dén viéc nhitng thong tin
mat, vi du nhu tén clia ngudi dudc phong van, bi ti€t 16, do dé gay ra nhitng
rdi ro tiém tang vé an ninh. Nhirng ngudi quan sat cac phién toa tai nhitng
ndi cé van dé vé an ninh chi nén ghi chép sc bd va tranh Iuu lai nhitng théng
tin nhay cam hodc bat clr th( gi c6 thé khién ngudi khac roi vao rui ro. Ho
c6 thé bd sung cac ghi chép sau dd, khi ho d& 6 mét dia diém an toan han.

7. Khong can thiép vao tién trinh xét xu

MOt nguyén tic cdn ban trong viéc quan sat cac phién tda la ngudi quan sat
can phai thé hién su tén trong d6i vdi tinh ddc 1ap cla tién trinh tu phap.
Theo dd, ngudi quan sat phién toa khong bao gid dudc can thiép hoac tim
cach gay anh hudng lén phién toa dudi bat ky hinh thic nao. Theo nguyén
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téc khéng can thiép, ngudi quan sat nén:

Kiém ché&, khéng cat ngang tién trinh xr 4n. Néu dugc bat ky bén
nao trong cac bén tham gia t6 tung hoi gi, ngudi quan sat cling phai
giai thich vai tro cia minh, nguyén tac khéng can thiép, va ti chdi
binh luan;

Khéng bao giG dé xudt gi cho cac bén té tung vé nhiitng khia canh
ndi dung hay hinh thirc/thu tuc clia vu an [substantive or procedural
aspects]. Néu ngudi quan sat lo ngai vé cach hanh xur ciia bat ky bén
nao trong cac bén, thi thong tin dé can dudc dua vao bao cdo két
qua quan sat phién toa. Ngudi quan sat phai tranh tham gia tranh
bién hay thao luan vé cac khia canh quyén han, nhiém vu hay thu
tuc t8 tung ctia vu an vai cac bén tham gia td tung, k& ca cac quan
chirc trong phién toa;

Khéng bao gid céng khai thé hién quan diém vé cac khia canh ndi
dung hay hinh thirc/thu tuc clia vu &n dang dudc quan sat, cho du la
bén trong hay ngoai phong xur an.

8. Tap trung vao khia canh thu tuc cta phién toa

Trén nguyén téc, b4t ky cudc quan sat tda nao cling phai tp trung vao cac
van dé lién quan dén viéc tuan thi mot cach hitu hiéu cac bdo dam tu phap
cd hitu cua phap trinh chinh dang va xét xr cdng bang, chf khdng tap trung
vao cac khia canh tinh chat [substance] hay tinh ding sai [merit] cla vu an
dang dugc dé cap. Theo dé, ngudi quan sat nén gidi han cong viéc cta ho &
muic danh gia xem liéu diéu luat dugc ap dung tai phién toa va cach thirc thuc
hién t& tung c6 tudn thu céc tiéu chudn qudc té vé thuc hién phap trinh chinh
dang bdi mot toa an doc lap, vo tu va cd nang luc hay khong. Ngudi quan
sat toa nhin chung khéng cé vai tro gi trong viéc danh gid nhitng bang ching
va lap luén do céc bén dua ra, hay la trong viéc danh gid mic dé pham toi
hay v6 tdi cla bi cdo. M&c du ngudi quan sat khdng nén danh giad cac bang
chitng dugc thao luan trong tién trinh xét x&, nhung ho ciing nén kiém tra
hai diém cu thé lién quan t8i bang chng. Th nhat, ho phai quan sat xem
liéu cdc bang chiing cé dudc thu thap va trinh bay tai tda theo mét cach hgp
phap (nguyén tac vé bang chiing co tinh phap ly) hay khéng, cd tuan thu
nhirng quy tac tiéu chudn vé thu tuc hay khéng, bdi nhitng cd nhan hay quan
chic ¢6 quy@n lam nhu vay hay khdng. Thi hai, ho phai th&m dinh xem liéu
bang chirng dé trinh tai tda c6 dugc thu thap bdi nhitng cach bi cdm theo luat
qudc té€ hay khéng (nguyén tac vé tinh chinh dang cua bang ching), chdng
han nhu bdng céch tra t&n hay doa giét. M3c du muc dich cua viéc quan sat
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phién toa la d€ xac quyét xem céc tiéu chuén lién quan dén phap trinh chinh
dang c6 dugc dap ’ng 8 mot vu an cu thé nao doé hay khéng, nhung & mét
s6 loai vu an va trong mot s6 hoan canh nhéat dinh, ngudi quan sat ciling cé
thé& thAm dinh va danh gid cac van dé lién quan dén tinh chét hay tinh dlng
sai clia vu an. Sau day 18 mot s8 co s6 hodc tinh huéng cé thé dodi hdi ngudi
quan sat phai tim hiéu nhitng van dé do:

m  Xét x& nhirng ngudi bi bubc toi la phai chiu trach nhiém vé cac vu
vi pham nhan quyén tho bao, tbi ac chién tranh, tdi ac chdng loai
ngudi, diét ching va cac t6éi ac khac vi pham luat quéc té 8. Trong
nhitng trudng hgp nhu thé, ngudi quan sat phai quyét dinh nhiéu diéu,
trong d6 cd: liéu cao trang va cac sai pham lién quan cé tuong xing
mot cach hitu hiéu véi hanh vi pham phap bi cdo budc ch khong
phai v8i cac sai pham khac nhé hon °; liéu cac tiéu chudn qudc té vé
trach nhiém hinh su cua cdp trén va/hoac cdp dudi cé dugce tuan tha
khong; cé phai cac didu khoan mién trir tradch nhiém hinh su hodc
bién hd cho cac viéc 1am da dién ra, ma khong dang véi luat qudc
t€, da dudgc ap dung khong; va muc an bi tuyén. N6i tom lai, ngudi
quan sat phai danh gia dugc liéu c6 phai phién tdoa hoac cach hanh
XU & phién toa 8y la nham xda trach nhiém hinh su cla bi cdo ddi véi
nhirng t6i ac nhu thé, khién t6i 4c khéng bi trirng phat, hay khong 1°.

m  Thu tuc t6 tung chéng cac nha hoat ddong nhan quyén, nha bao, nhitng
ngugi bat dong vé chinh tri hoac xa hoi vi ho da thuc hién mét cach
chinh dang va 6n hoa quyén thic ddy va phan dau vi su bao vé va
thuc thi quyén con ngudi 11, vi ho da thuc hién cac quyén chinh tri
va/hodc quyén tu do tu tudng, tu do biu dat va 1ap hdi cia ho. NGi
chung, nhitng thu tuc nhu vay dugc tién hanh vi ly do chinh tri (phién
tda chinh tri) ch& khéng phai dé thuc thi cdng ly 2,

10

11

12

Uy ban Luét gia Qudc t& d3 ti€n hanh mot s§ cudc quan sat toa thudc loai nay. Xem thém,
mot s6 trong rdt nhiéu tai liéu: Xét xu& Macias & Guinea Xich dao, 1CJ, 1979; El Salvador - xét
XU téi giét tu si dong Tén, IC], 1991; va Bao cao viéc quan sat phién xu Alberto Fujimori (23-
29/7/2007, Lima, Peru), IC1, 2007.

Vi du, nhitng ngudi bi budc tdi da tra t&n hodc bat cdc ngudi khac thi thudng dudc xét x&r vi
nhitng vi pham nhe hon nhu gy thuang tich hay bt gilr tuy tién.

Xem thém: Quyén dugc dén bu va phuc hdi vi nhitng vi pham nhan quyén thé bao, loat tai liéu
Hudng dan thuc hanh, S6 2, ICJ, 2006; va Impunidad y graves violaciones de derechos (Ti ac
khéng bj trimg phat va nhitng vi pham nhén quyén thé bao), loat tai liéu Hudng dan thuc hanh,
S6 3, ICJ, 2008.

Didu 1 trong Tuyén ngbn vé& Quyén va Tréch nhiém cia C4 nhdn, Hi nhém va Té churc trong
X3 héi Nhdm Thuc d8y va Bao vé nhitng Quyén Con ngudi Bugc Thira nhdn Phé quét va
nhiing Quyén Tu do Can ban, dugc théng qua trong Nghi quyét 53/144 clia Pai HOi dong LHQ
vao ngay 9/12/1998.

ICJ da quan sat mét sd phién toa nay. MgGi xem mot s6 trong rat nhiéu tai liéu, nhu sau: Bao
cdo vé phién xét x(r lai Leyla Zana va ba cuu nghi si ngugi Cubc (trong Nién giam ICJ - 2004,
IC)/Intersentia, 2004).
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m Tién trinh xét x&r hoan toan va rd rang khéng cé nhitng bang ching
chdng lai bi cdo, d&n miic toan bd tién trinh t6 tung c6 thé trd thanh
b&t cdng. Nhitng hinh thic t6 tung nhu vay thudng bt ngudn tur cac
nguyén nhéan khac ch& khdng phai tir su thuc thi cong ly mot cach
thich dang. Trong nhifng tinh hudng nhu th€, ngudi quan sat phién toa
s& can danh gia xem liéu bén cbng t8 da dua ra du bdng chling hay
chua; dé la mét phan trong cong viéc danh gid clia ngudi quan sat.

Tuy nhién, ngay ca trong nhirng trudng hgp dé, viéc quan sat phién toa vé
c&n ban van phai tuan thu cic yéu cau tu phap vé phap trinh chinh dang.

DE tranh nhiing trd ngai cé thé cé ddi v4i ban chat phap ly cla céc tiéu chudn
dudc van dung, trong qua trinh quan sat phién toa, ngudi quan sat chi nén
tham chiéu d&n nhitng quy tc chudn ma cd s& phap ly ctia né khéng con gi
phai tranh céi. D6 1a cac quy téc:

i. Ludt quéc gia cb thé &p dung (gdm Hién phép, cac dao luat va tai liéu
ludt hoc [jurisprudence]) & qudc gia ndi dién ra phién toa;

ii. Cac cong udc nhan quyén ma qudc gia doé da tham gia;

iii. Cac tiéu chuin qudc t& v& quy&n con ngudi va thuc thi céng ly, va
vé ban cht, mang tinh chat tuyén b8 (Nguyén tac, Tuyén ngén, Quy
tac, v.v.); va

iv. Cdc quy tdc chuén trong tap quan phap qudc té.

DE hiéu toan dién pham vi va ndi dung cla nhitng chudn muc quéc té nay, ké
ca cac cdng udc 13n nhitng cdng cu mang tinh chat tuyén bé, thi can phai dé
cap ca dén nhirng tai liéu luat hoc va hoc thuyét dugc xay dung nén bdi cac
toa an, cac treaty bodies [tuc la nhitng cd quan dudc thanh Iap va hoat dong
dua trén cac céng udc qudc té vé nhan quyén - ND] va bdo cao vién dac biét
clia ca Lién Hdp Qudc 1an nhifng cd ché nhan quyén khu vuc.

Ca ludt quéc té va ludt qudc gia déu can dudc sUr dung lam chudn trong viéc
danh gia liéu phién tda dudc quan sat cé dap 'ng cac tiéu chuin vé phap
trinh chinh dang hay khong. Tuy nhién, trong tinh hudng céc nha nudéc khéng
thé vién dén luat qudc gia dé giai thich cho viéc ho d3 khdng tudn thl cac
nghia vu qudc té ctia minh 3 - chdng han, nghia vu dam bao xét x&r céng

13 Da thanh mC)t nguyén tic dugc thira nhan phé quét trong Iuét qudc té, la cac nha nudc phai
thuc thi cdc cong udc va nghia vu quoc té& bat ngudn tir cac cdng udc dd, véi thién chi (nguyen
tdc pacta sunt servanda) Hé qua clia nguyén tac chung trong luat qudc té nay la, chinh quyen
ctia mdt nudc khdng thé vién dan nhu‘ng tré ngai ndo dé theo luat trong nudc dé lam ly do mién
cho ho viéc thuc hién cac cam két qudc té. Sy ton tai clia hién phap, luat va quy dinh, cling nhu
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bang - thi cac tiéu chudn qudc té sé& la cai hinh thanh nén chuén dé danh
gia. Diéu nay dac biét xac dang trong nhirng truéng hgp luat qudc gia khéng
phan anh chinh xac nghia vu ctia nha nudc theo luat quéc té. Néu trong luat
qudc gia, cé nhiéu yéu cau hon hodc cac yéu cau déu réng hon, thi can ghi
nhg diéu dé khi danh gia phién toa. Néu trong qua trinh quan sat phién toa,
c6 bang ching cho th8y luat quéc gia khéng phan anh hodc khéng bdo dam
mdt cach hitu hiéu nhitng tiéu chudn quéc t&€ vé& phap trinh chinh déng, thi
ngudi quan sat nén dua diéu nay vao bao cdo va cd cac khuyén nghj sira déi
luat qudc gia hay cac van dé can thiét khac.

9. Gap va phong van tai ngi x{r an

Mac du nghia vu chinh clia ngugi quan sat la quan sat phién toa, nhung
nhifng cudc ti€p xuc va phdng van bén ngoai phong x{r an vdi cac bén tham
gia t6 tung thudng van mang tinh quyét dinh d&i véi thanh cng téng thé cua
cudc quan sat tda. Nhifng cubc gap va phong van do tao cc héi cho ngugi
quan sat tim hiéu théng tin nén vé vu an, gia tdng anh hudng cla su cé mat
clia ho trong tién trinh xét x& va hd trg nhe nhang cho nhiing su sép x&p, b8
tri trén thuc té cho cdng viéc quan sat, vi du sdp x&p dé ngudi quan sat vao
dudc phong xUr an va tim chd ngdi trong do.

Quyét dinh tién hanh cac cudc gép va phdng van phai la cua t6 chirc cr ngudi
di quan sat toa; va quyét dinh &y phu thudc vao ban chat cu thé clia moi
phién toda ciling nhu vao chién lugc cla t6 chirc khi ho clr ngudi ti quan sat
toa. Trong moi tinh hudng, t6 chirc phai cé hudng dan ré rang cho ngudi quan
sat vé van dé nay.

Trudc khi d&n dia diém x{r an, quan sat vién nén xac dinh nhi*fng ngudi ma ho
mudn phdng van va nén c6 thdng tin c&n ban vé mdi ngudi dé. Nhitng ngudi
ho gap sé khac nhau tly tirng hoan canh, song, vao moi Idc, phai luén chd y
dén tinh cdng bang va vé tu. Nguyén tic chung la, t6i thiu thi ngusi quan
sat phai gdp dudc Chu toa phién tda hodc thdm phan phién tda , cdng td vién
ho&c thdm phén diéu tra va, khi nao thich hgp va tuy vao ban chét cia vu an
hay cua phién xu, gap luat su bao chira hoac dai dién phap ly ciia nan nhan
va/hodc ngudi than, ho hang cta nan nhan. O nhitng nudc ma cé cac quan
chirc khac tham gia vao t6 tung phap ly véi tu cach cac bén cé hoat dong to
tung, vi du, v8n phong Téng Chudng ly, cd quan bao hién hodc dai dién cla
Van phong Thanh tra vé Nhan quyén [Ombudsman’s Office - tlc la cg quan

cac quyét dinh cta cac cdp toa &n trong nudc, déu khdng thé dugc vién dan dé bao bién cho
viéc nha nudc dé da khdng tuén thd cac nghia vu qudc t& clia né hodc da thay ddi, bop méo
cach thuc thi nhitng nghia vu d4. Nguyén tac pacta sunt servanda va hé qua cta né da dudc
phép dién héa (codify) trong Diéu 26 va 27 clia Cdng udc Vienna vé Luat Diéu udc.
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thanh tra nhitng hoat déng cua nha nudc vi pham quyén con ngudgi - ND],
thi viéc quan sat vién gap dudc nhirng quan chifc d6 cling quan trong. Nhitng
ngudi khac can gdp cb thé bao gdbm dai dién cla doan ludt su sd tai, nhan
vién cac NGO sd tai hoac Co quan Qudc gia vé Nhan quyén (Ombudsman).
Néu la vu an rat quan trong, B0 trudng Tu phap va/hoac Ianh dao cd quan
nha nudc cd chirc ndng céng t8 (Trudng Cong t6, Téng Chudng ly, Gidm déc
Vién Céng t8, v.v.) cling c6 thé 1a nhitng ngudn théng tin cé ich. Tuy nhién,
trong qua trinh phdng van, ngudi quan sat nén can than gidi thiéu rd minh 1a
quan sat vién ch khéng phai dai dién cla t6 chilfc cr ngudi di quan sat toa,
va nén luén luén gilr su vo tu, khong thién vi.

Ty theo ban chat va nhifng déc diém cu thé ctia mdi vu &n va chién lugc cla
t6 chlc cir ngudi di quan sat tda, quan sat vién cé thé nén c6 gang thiét 1ap
quan hé vai Chl toa phién tda hodc thdm phan phién tda, c6ng t6 vién hodc
th&m phén diéu tra, ludt su dai dién bén bj va (cac) dai dién phap ly cua (céc)
nan nhan va/hoac ngudi nha, than nhan cua nan nhan, trudc khi ti€n trinh
xét xUr bat dau. N&u khdng lam dugc nhu thé, thi cac cudc gap cé thé dudc
t6 chlrc vao gid nghi giai lao hodc vao cudi ngay xu an.

Ngudi quan sat tda can y thirc dudc réng ho cé thé gdp phai nhiéu phan tng
va thai dé khac nhau tu phia nhirng ngugi ho can gap. Phan (ng va thai do
dd cb thé di tir su hgp tac thdng than va cdi md dén viéc cung c8p thong tin
sai léch hodc gay hi€u nham. Ngudi quan sat phai chudn bi k§ cho nhiing
phan 'ng khac nhau dé va phai c6 kha nang xur ly tinh hudng that than trong,
trong khi van ¢ gang thu nhan dugc cang nhidu théng tin déang tin cdy cang
tot.

i. Gap Chu toa phién toa hoic tham phan phién toa

Gé&p Chu toa phién tda hodc thdm phan phién tda la mot cd hdi quan trong
dé ngudi quan sat gia tdng anh hudng cla su hién dién cta minh |&n tién
trinh x{&r an. NguG@i quan sat nén gilf cach hanh xu lich sy, diém tinh va dang
hoang trong su6t cudc gap. Khéng nén binh luan vé khia canh t6 tung hoac
tinh dang sai trong vu &n, ma hay s dung cudc gdp dé:

m Tu gidi thiéu minh va théng bdo cho Chu toa phién tda hodc thdm
phan phién toa vé vai trdo ciia minh (c6 thé dua ban sao Ordre de
Mission cho ho);

m  Nhan manh tinh déc lap va vo tu cla viéc danh gia phién toa;

m Tiép tuc xin phép dugc vao toa khi dién ra diéu tran, néu tién trinh
xét xU la khéng cong khai;

27



28

Cam nang Hudng dan Thuc hanh s6 5

m  Thu x&p dé cé dudc modt chd ngdi dic biét trong phong X &n;
m  Bao trudc la quan sat vién sé ghi chép trong qua trinh xUr an;
m  Xin phép dugc cd phién dich song song, néu can; va

m  Ho6i mot vai cau dé€ lam quen vdi thu tuc t6 tung cha vu an.

Ngay ca khi Chu toa phién tda hodc thdm phan phién toa khdng thich hodc tur
chGi gap ngudi quan sat, thi viéc 6ng hay ba ta bi€t dugc dé nghi ciia ngudgi
quan sat cd thé cling da du dé tac dong tdi cach hanh xur cha dng/ba ta trong
ti€n trinh x(r an.

ii. Gap luat su bao chira

Né&u t8 chifc clr ngudi di quan sat tda thay thich hgp thi quan sat vién ciing
nén gép ludt su bao chita. Ho nén dé nghi dudc gdp ngay khi ho dén nai td
chic phién toa. Trir nhirng phién toa xét x(r toi vi pham nhan quyén thé bao
va cac téi ac khac di ngugc lai véi luat qubc té, con lai, luat su bao chita
thudng la ngudi c6 nhiéu kha nang nhat la sé cung cdp cho quan sat vién ban
sao nhiing tai liéu quan trong trong hd sc vu an. Ong/ba ta ciing cé thé tra
I5i bat ky cAu hdi ndo ma 6ng/ba ta c6 vé nhitng quy tic chuén cta qudc gia
Vé t6 tung, dugdc ap dung cho phién tba ma quan sat vién sé quan sat, cling
nhu cung cdp nhitng thong tin nén vé vy an - nhitng thong tin khong dugc
néu bat trong hd sc vu an.

iii. G3p cong t6 vién hodc tham phan diéu tra

Néu ngudi quan sat da gap luat su bao chita hoac cé ké hoach nhu vay thi
dé€ dam bao cdng bang va vé tu, ho ludn nén d& nghi gap vdi quan chic nha
nudc chiu trach nhiém vé truy t6 (cdng té vién, ludt su bén céng t6 hay tham
phan diéu tra). Ngudi quan sat khong nén binh luan vé khia canh tha tuc hay
tinh ding sai trong vu &4n ma nén sur dung cudc gép dé:

m Ty gidi thiéu minh va thong bao cho cong té vién, luat su bén céng
t& hodc thdm phan diéu tra vé vai trd cia minh (c6 thé dua ban sao
Ordre de Mission cho ho);

m  Nhan manh tinh doc lap va vo tu cla viéc danh gia phién toa;
m  Hoi mot vai cdu dé€ lam quen vdi thu tuc t6 tung cla vu an.

Tién hanh gap g& vi quan chirc nha nudc chiu trach nhiém vé truy té (cong
t& vién, ludt su bén cdng t6 hay thdm phan diéu tra), bat k& cé hay khéng
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c6 k& hoach gap luat su bao chifa, la diéu dac biét quan trong khi ma cac
thu tuc t6é tung hinh su dugc quan sat lai kéo theo viéc xét x&r mot ngudi bi
budc téi la vi pham nhan quyén. Khi quan sat mot phién toa vdi ban chat nhu
vay, viéc gap cdng td vién, ludt su bén céng t6 hodc thdm phan diéu tra nén
dugc xem nhu mot cd hdi gia tri d& tim hiéu hang loat van dé& dugc thao luan
chi tiét trong cac chucng vé “Quyén cla nan nhan trong td tung hinh su” va
“P4u tranh ch8ng v&n nan tdi ac khdng bi trirng phat” clia cudn sb tay nay.

iv. Gap gd bi cao

Tly theo tinh chat va nhitng dic diém cu thé cla vu an, cé thé cling nén
phdng van bi cdo. Tuy nhién, thudng la khong can thi€t phai lam thé bdi vi
ludt su cua bi cdo cé thé cung clp théng tin vé b4t ky diém bt 6n nao trong
thu tuc t8 tung - nhitng diém bat 6n cd thé anh hudng tdi tinh cdng bang
cla tién trinh t8 tung trong chirng muc lién quan dén bj cdo. Song, néu t6
chilrc clr ngudi di quan sat phién tda thdy rang can phai quan sat truc tiép
tinh trang thé& chat va/hodc tinh than cla bi cdo hodc diéu kién giam gii¥, thi
mot cudc gap nhu vay co I co ich. Tudng tu, néu, trong khi quan sat phién
tda, ngudi quan sat nhan dudc nhifng bdo cdo dang tin cdy réng bi cdo cé
thé d3 bi ngugc d3i hodc phai chiu diéu kién giam gilf v6 nhan dao, thi ho
nén tham vén t6 chlc cf ngudi di quan sat tda, va tim cach gap bi cdo. Gap
ludt su bao chifa va bj cdo cing mot lic 1a mot y hay, bdi vi khong ¢o ly do gi
dé cho rang luat su khéng dai dién hoan toan cho quyén Igi clia khach hang
clia 6ng/ba ta. B4t ky mot cudc tiép xic nao nhu thé cling nén dugc t6 chirc
& mot dia diém kin ddo, bao mat nhat. Néu muc dich ciia nhiém vu quan sat
tda 1 d& quan sat nhitng thu tuc t8 tung hinh su d8i véi hanh vi xdm pham
quyén con ngudi, thi tét nhat la chi nén gap luat su bao chira va tranh moi
lién hé truc ti€p vdi bi cdo.

v. Gap dai dién phap ly va/hoac ngudi than cia nan nhan va/hoac
nan nhan va ngudi than cia nan nhan

Luat phap va tai liéu luat hoc & nhiéu nudc dam bao tu cach phap ly [legal
standing] trong tién trinh tu phap ddi véi bat c bén nao la nan nhan cda
sai pham. & mot s8 nudc, nd cho phép bat ky cd nhan va/hodc NGO nao ¢
Igi ich chinh dang trong vu an cling déu c6 thé trd thanh moét bén tham gia
t6 tung. Tu cach phap ly nay tao quyén cho nan nhan cua tdi ac, than nhan
cla nan nhan, va cac bén th& ba tham gia vao tién trinh té tung hinh su. Su
tham gia clia nan nhan va/hodc ngugi than cua ho véi tu cach cac bén trong
td tung la diéu cuc ky quan trong: N6 khdng chi cho ho cg héi dugc 1dng nghe
trong quad trinh xét x&, ma con gilip ho khdng dinh quyén dudc hudng cdng
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ly, dugdc biét su that va dugdc boi thudng. Tai mét s6 qudc gia, cac NGO cling
co tu cach phap ly trong t6 tung hinh su 4. Diéu dé dac biét quan trong trong
cac vu xét xur téi vi pham nhan quyén thé bao, bdi I€ trong nhiéu nguyén
nhan thi ndi sd 1a nguyén nhan thudng xuyén khién cho nan nhan cua nhing
tdi ac nhu th& - gébm ca tdi bat coc hay bao luc tinh duc - va ho hang ngudi
than cua ho khéng ddm hanh déng trudc toa. Kinh nghiém cho thdy réng cac
t8 chdrc phi chinh pha v& nhan quyén khéng chi ¢é Igi ich chinh dang trong té
tung hinh su' ma con gép phan thic day tién trinh xét x{r va diéu tra.

Ban chat cua nhirng tha tuc t6 tung - dudc xay dung nham gilp nan nhan,
ngudi than ctia nan nhan hoac mot bén thr ba tham gia vao t6 tung - khac
nhau tly theo ludt mdi nudc. Chéng han ching cé thé cé hinh thirc: tu t8
[tdc la cOong t6 tu nhan - ND] (accién privada; acusacion privada), truy té
nhan danh nhan dan (acusacién popular), khi€u nai hinh su (plainte pénale;
demanda penal; querella particular), khi€u nai dan su (partie civile, parte
civil) hodac khiéu nai bdi mot bén th( ba.

& nhitng nudc c6 cac co ché nhu vay dé cho phép nan nhan, ngudi than cua
nan nhan hoac cac bén th(& ba tham gia t6 tung, mét cudc gap véi cac dai
dién phap ly ciia ho c6 thé cuc ky quan trong, ddc biét néu tién trinh t6 tung
hinh sy dugc quan sat bao gom ca viéc xét x(r téi vi pham nhan quyén tho
bao.

Trong cac trudng hgp nhu thé, dai dién phap ly cia nan nhan va/hodc ngudi
than cda nan nhan thudng 1a ngudi t6t nhat cd thé cung cép cho quan sat
vién ban sao cac tai liéu quan trong trong ho sg vu an.

Tuy nhién, d& giit hinh &nh cdng binh va v6 tu, quan sat vién ciing nén dé
nghi dudc gap luat su bao chira.

14 Sy tham gia cua cac td chlc phi chinh phu vao t8 tung hinh su dudc quy dinh trong luat qudc
gia cla nhiéu nudc dudi nhiéu hinh thirc khac nhau. Vi du, & Phap, B luat T4 tung Hinh su
dudng nhién cho phép cac hdi nhdm phi Igi nhudn - ma muc tiéu hoat déng la ddm bao rang
cac tdi 4c chdng lai loai ngudi, phan biét sic toc va bao luc tinh duc, cing nhiéu tdi khac, phai
bi trirng phat - dudc tham gia tién trinh t8 tung lién quan dén nhitng vi pham dé, vdi tu cach
mét bén dan s, vi muc dich dé. O Tay Ban Nha, luat t& tung hinh su cho phép céc t6 chirc phi
chinh pht dugc khi€u nai va truy t8 nhan danh nhan dan. & Guatemala, B3 luat T8 tung Hinh
sy (Nghi dinh S6 51-92, Diéu 116) quy dinh “bat ky céng dan hodc hdi nhém nao clia cac céng
dan” cling déu cé thé lam khiéu nai tap thé “chéng lai nhitng quan chirc hodc céng chirc d truc
tiép vi pham quy&n con ngudi”. O Bi, luat 13 thang 4 ndm 1955 (Diéu 11.5) v& toi lam dung
tinh duc vi thanh nién cho phép cac t6 chirc phi Igi nhuan tham gia t& tung hinh su nhu cac bén
dan su. & Argentina, cac tai liéu lut hoc dd céng nhan réng t6 chlc phi chinh phi cé thé ding
don khiéu nai trong t6 tung hinh su. & Bd Dao Nha, Ludt s6 20/96 tao quyén cho cac td chiic
phi chinh pht vé nhan quyén dugc trd thanh cac bén trong t6 tung hinh su dgi vdi tdi phan biét
s&c tdc, bai ngoai, hodc phan biét ddi xr ndi chung.
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Gap dai dién phap ly cia nan nhan va/hodc ngugdi than cdia nan nhan (va/
hodc chinh nan nhan va/hoac ngudi than ctia ho) nén dugc xem la mot ca hoi
vO cling gia tri d€ thao ludn cac chd dé trong cac chudng “Pé&u tranh chéng
van nan toi ac khong bi tirng phat” va “Quyén cla nan nhan trong té tung
hinh su” cta cudn s6 tay nay.

10. Tuyén cao trong qua trinh quan sat phién toa

BO tai liéu hudng dan cin ban danh cho ngudi quan sat phién toa nén cé mot
théng bdo rd rang vé chinh sach cua t8 chirc cif ngudi di quan sat tda trong
viéc ra cac tuyén cdo khi thuc hién chifc ndng gidm sat toa.

Méc du mbi t6 chic déu tu do quyét dinh chinh sach riéng cia minh vé viéc
ra tuyén cao trong qua trinh quan sat tdoa, nhung nhin chung, sé la mét thong
Ié t6t néu ngudi quan sat khéng dua ra binh ludn cong khai nao vé quan sat
cla ho hodc vé két qua diéu tra-nghién clu clia ho xoay quanh ti€n trinh
t6 tung hay ndi dung cta vu an, hay hé théng phap luat hinh su néi chung,
trong khi phién toa dang dién ra.

Nguyén tac nay rat quan trong, bdi vi cac tuyén cdo do ngudi quan sat dua
ra khi ma phién toa con dang dién tién cé thé gay hai d&n nhiém vu cua ho
cling nhu hai cho vé trung 13p cta quan sat vién, tham chi cho su an toan cua
quan sat vién va nhiing ngudi ma ho gdp. Thuc t€ da cho thdy rdng, thdm
chi, ngay ca khi phién toa da két thiic, van sé& tSt han cho quan sat vién ciing
nhu cho hinh anh chi cong v6 tu ciia ho néu ban tuyén cao, gia s dugc cong
bd, dugc thuc hién khi ho da vé nudc, thay vi binh luan vé phién toa trong
khi van con dang & dia diém xdr an.

Tuy nhién, trong qua trinh quan sat phién toa, ngudi quan sat nén cgi mdg
tiép xuc vdi gidi truyén thdng dé thdng tin cho ho vé su cé mét clia minh &
toa, muc dich cua viéc quan sat toa, va cho biét la sé cong bo bao cao sau
khi cudc quan sat két thic - chi trir phi t6 chic cf ngudi di quan sat cé quyét
dinh khac. Ho ciing nén chu&n bij giai thich tai sao ho khéng thé binh luan vé
ndi dung cudc quan sat vao lic d6 va nén gidi thiéu t& chlric cho nha bdo néu
nha bao can thém thong tin.

Né&u can phai khan cip ra tuyén cdo vé tién trinh xét xr trudc khi phién toa
két thdc - chdng han, do tién trinh tu phdp cé van dé nay khac - ngudi quan
sat nén lién hé vai t6 chirc d€ c6 thdng tin vé cach xur ly tinh hinh tiép theo.

Khi nhiém vu quan sat phién tda d3 két thuc, t8 chlic cd thé quyét dinh céng
b6 tuyén cdo hodc thdng cdo béo chi d&€ bao cdo vé ké&t qua diéu tra-nghién
cliu ban dau, cling nhu cong b6 cac budc ti€p theo.

31



32

Cam nang Hudng dan Thuc hanh s6 5

11. Cac rui ro vé an ninh

Cach hanh xUf clla quan sat vién cé anh hudng tiém tang dén nhirng rui ro
vé an ninh trong qua trinh ho lam nhiém vu. NguGi quan sat khéng dudc cé
nhitng hanh déng cé thé gy hai dén su an toan cta ho, ho nén bdc 16 mét
cach nhét quan su v tu, khdng thién vi cia minh va nén thé hién rd réng vai
tro cua ho chi la quan sat.

M(rc do rai ro - nhu dudc phan anh trong ban danh gia rui ro trudc khi lam
nhiém vu cla t8 chlc cf ngudi di quan sat tda - c6 thé thay ddi dang ké
trong qua trinh thuc hién nhiém vu, va khi do, quan sat vién chinh la ngugi
& cudng vi t6t nhat dé danh gid moi su diéu chinh. Do dd, va tuy thudc vao
nhitng tinh hudng cu thé, ngudi quan sat tda nén:

m  Bdo cdo lai v3i t8 chirc bat ky su c8 nao dat ho vao tinh thé rui ro;

m  Ap dung cac bién phap an ninh dé thay d6i tuy hoan canh (di chuyén
d&n mot chd & khac, thay doi tuyén dudng di dén phién toa, v.v.) va
théng tin cho t8 chirc cr ngudi di quan sat tda vé nhiing chi tiét nay;

= NE&u rli ro v& an ninh 1a qué 18n, hdy cén nhac viéc ngirng nhiém vu
quan sat phién tda, sau khi dugc t& chlic dong y;

m  Trdnh moi lién hé véi cidc bén tham gia t& tung néu cd y kién cho réng
diéu dé cb thé anh hudng dén an ninh clia ngudi quan sat.

Ngudi quan sat phién tda phai ghi nhd réng, mac du té chirc sé& hd trg ho hét
muUc cé thé trudc va trong qua trinh thuc thi nhiém vu, nhung ho chiu trach
nhiém toan dién vé su an toan cua ho.
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III. BAO CAO KET QUA QUAN SAT PHIEN TOA

Chudng nay cung cdp mdt s& hudng dan chung vé thdi diém soan, ndi dung
va xudt ban bdo cdo k&t qua quan sat phién tda. Tuy nhién, can ndi rang
khdng phai tat ca cac cudc quan sat toa déu nhat thiét phai c6 bao cdo bang
cach ra &n ph&m sau dé. Viéc nay tly & quyét dinh cua td chirc clr ngudi di
quan sat tda. DU vay, trong trudng hgp t6 chlc dé quyét dinh khéng cong bd
b&o cdo vé két qua quan sat phién tda, ngudi quan sat van can chuén bj bao
cdo V& qua trinh thyc thi nhiém vu cta minh va phién tdoa ma 6ng/ba ta da
quan sat, chi véi muc dich cho t8 chic s dung.

1. Huéng dan viét bao cao

i. Th&i diém viét

Bdo céo phai dugc chudn bi va ndp cho t6 chitc khdng cham tré, trong
khi chinh quyén nudc sé tai van con dang rat nhay cdm véi nhitng y
ki€n phé phan co tinh quyén Iuc hoac y kién phé phan doc lap;

Néu phién xét xur kéo dai va ngudi quan sat chi tham du dugc mot
phén tién trinh, 6ng/ba ta nén gl bdo cdo ngay tlc thi cho t6 chirc
(va b6 sung sau), dudi hinh thirc mét phu luc binh ludn vé ban an
dudc tuyén cudi phién xt. Sau dé, ngudi quan sat nén thu xép gui
van ban chinh thirc vé phan quyét cla tda cho té chirc, hodc gui truc
ti€p, hoac 6ng/ba ta giao ndp tan tay cho ho;

Né&u c6 rui ro I8n vé an ninh, ngudi quan sat khdng nén bat tay vao
viét bdo cdo, cho dén khi nao 6ng/ba ta & mot dia diém an toan.

ii. NGi dung

Bao cao phai dbc lap, khach quan, va vo tu;

Bao cao phai chi tiét;

Bdao cao phai lién hé nhitng két qua diéu tra-nghién clru vé phién toa
dugc quan sat véi nhitng tiéu chudn cu thé cla quéc gia va qudc té
vé xét x(r cdng bang;

Bao cao phai danh gia ti€n trinh xét xtr dudc quan sat va su nhat quan
cla phién toa ddi vai cac tiéu chudn quéc té€ vé xét xir cdng bang;

B&o cdo phai dua ra cac vi du cho thdy su tudn tha tiéu chuén quéc
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t&€ vé xét x&r cdng bang, ciling nhu vi du vé bat ky su' vi pham hoéc
khéng théng nhét véi chudn quéc t& nao cé thé cé va dugc ghi nhan
trong qua trinh quan sat phién toa;

m  Phan Ién thong tin trong bao cado két qua quan sat phai can c vao
quan sat truc tiép cla quan sat vién. Tuy nhién, bdo cdo cé thé trich
dan tir phan phong v&n - nhing trich d&n ndo cé thé minh hoa cac
v&n nan mang tinh hé théng, hodc 1am vi du minh hoa thuc tién (trich
da&n phai néu chinh xac tén va cudng vi clia ngudi dugc phdng van);

m B&o cdo cb thé cé nhitng khuy&n nghi ddi véi nha nudc va/hodc co
quan chlic ndng vé viéc lam thé nao dé€ sra dGi nhitng diém bét 8n
quan sat thay trong phién tdoa va/hodc khuyén nghj déi vdéi t6 chic
clf ngudi di quan sat tda vé viéc can hanh ddng nhu thé& nao dé dat
muc tiéu do;

m  Bdo cdo phai cé ban sao nhiing tai liéu quan trong cla vu an nhu
ban cdo trang, ndi dung phién toa (gd bang), nghi an cua toa [court
ruling] va phan quyét (néu cé thé sao chép dugc).

iii. Xuat ban

m  Bd&o cdo phai dudc bao méat cho dén khi ndo t6 chlrc cr ngudi di quan
sat toa c6 quyét dinh khac;

m T8 chic d6 phai quyét dinh cé gui bdo cdo cho chinh phl dang dudc
ban dén, hay cac cd quan chirc ndng lién quan, hay khéng, d&€ ho
binh luan hodc c6 phan rng trudc khi bdo cdo dugc cong bs. Pay la
van dé chinh sach, va né phu thudc vao cac tinh huéng khac nhau
trong vu viéc, muc dich va trong tdm cta bao cdo va nhitng phan ng
du kién cua chinh quyén vdi né. Néu bao cao dugc gui trudc hét dén
chinh quyén hoac cac ¢ quan chlrc nang cé lién quan khac, nd phai
dua ra han dinh thdgi gian chinh xac cho viéc gui lai phan hoi trudc
khi bao cdo dugc xuat ban;

m T8 chirc phai cAn nhic viéc ra thdng céo bao chi khi hoan thanh nhiém
vu quan sat phién toa cling nhu bao cdo két qua quan sat.

2. Cau truc va ndi dung cua bao cao

C4u tric chuén xac cia mot ban bado cdo két qua quan sat s& phu thudc vao
cac tinh huéng cua vu an dudc quan sat. Tuy nhién, mot bao cao két qua
quan sat dién hinh nén cé it nhat 1a nhitng thdng tin sau:
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Tém tat chung

La phan khai quat ngdn gon cac dif kién chinh, v8n dé chinh va cac két luan
dugc néu ra chi tiét trong bao cdo. Trong khudn khd vai ba doan, phan tém
tét chung nay nén:

Vi.

Vii.

viii.

Phan I:

Mo ta ngan gon bdi canh chung vé chinh trj va nhan quyén & nudc
sG@ tai trén cac phuong dién lién quan dén vu an, cling nhu mo ta
chinh vy an;

Dinh rd phién toa dugc quan sat, giai thich tai sao nd lai dugc chon
dé quan sat va néu muc dich ctia nhiém vu;

Gidi thiéu ngudi quan sat toa va bat ky chuyén gia nao khac lién quan,
cung trinh do va/hoac kinh nghiém cta ho;

Giai thich cac chi dan danh cho quan sat vién hodc cac didu khoan
tham chi€u vé ho;

Md ta ngdn gon nhitng thanh t8 cdn ban cla phién tda dudc quan
sat: cd quant u phap chiu trach nhiém vé phién xét xr (toa an), loai
hinh t6 tung va hanh vi vi pham chu thé cta phién toa;

M6 ta ngan gon bi cdo, cdo trang, nan nhan, cdc bén dan su hodc cac
bén th ba khac (néu cd) va bdi canh thuc té cha hanh vi vi pham
theo cao trang;

M6 ta dia diém dién ra phién toa, ngay thang dién ra diéu tran (ké ca
nhitng cudc diéu trdn trudc phién toa) va ngay thang dién ra nhifng
phién diéu tran ma ngudi quan sat tdoa c6 tham du;

Tém tat tién trinh xét x{, phan quyét cudi cing ma thadm phéan hodc
toa an dua ra va ban an dugc dinh (néu cd);

Tom tat mét cach rd rang va cd dong nhitng két qua diéu tra-nghién
cttu chinh cta nhiém vu quan sat tdéa, mo ta cac mang chinh ma toa
tuan thu hoac khéng tuan thu nhitng yéu cau lién quan vé xét xr
céng bang.

Thong tin chung va bdi canh

Phan nay ctia bdo cdo nén chlra dung cac thong tin can ban vé bsi canh chinh
tri va lich st d&n dén phién toa dugc quan sat, hé thdng tu phap va nhiing
cam két qudc té vé nhan quyén ma nha nudc lién quan da tham gia. Phan I
nén cé ndi dung sau:
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i.  Tinh hinh chung vé chinh tri va nhan quyén cta quéc gia s& tai. Thong
tin nay dac biét thich hgp néu phién tdoa dudc quan sat lién quan dén
viéc truy t6 mot nhan vat chinh tri hodc mot ngudi bi budc téi vi pham
tho bao quyén con ngudi;

ii. Thong tin can ban vé hé théng tu phap clia qudc gia do;

iii. Nhirng cong udc nhan quyén qudc té va/hoac khu vuc cé tinh rang
bubc, ma chinh quyén nudc sé tai da tham gia ky két, cung cac tiéu
chuén qudc té v& nhan quyén khéc;

iv. Théng tin nén vé bi cdo, k& ca t8 chiic chinh tri cua 6ng/ba ta, nghé
nghiép va tinh trang sic khoée tinh than/thé& chét, va/hoéc thdng tin
vé nan nhan. Nhitng théng tin nay dac biét thich hgp trong trudng
hgp toa xét xr ngudi bi budc téi vi pham thé bao quyén con ngudi.

Phan II: Phién toa

Phan nay cua bao cao nén mo ta chi ti€t cac su kién la cha dé cla phién toa
cling nhu tha tuc t6é tung, xét x{r va cac van dé mau chaét lién quan. Phan II
nén bao gom néi dung sau:

i. Th&m phéan hodc tda:

m  Dinh danh phién toa cling nhu xac dinh phién toa c6 doc lap va
dd nang luc theo ludt qudc gia dé€ tién hanh xét xr hay khéng;

m  Xac dinh cuong vi cla toa trong cau trdc cta hé théng tu phap,
toa cé quyén tai phan thong thudng hay khong, c6 quyén tai
phan dac biét hay khong, v.v., va thu tuc thé nao, day la phién
x(r dau tién hay tha hai, v.v.;

ii. Cd sd phap ly cho vu an daéi véi bi cao:
m MO ta nhitng dit kién chia vu an va cao trang d6i vdi bi cao,
xac dinh cac diéu khoan lién quan trong B0 luat Hinh su hoac

cac lut hinh su khéc, vi du, lut vé tinh trang khan cép;

m  Trich dan chinh x4c ndi dung cla céc diéu luat lién quan trong
BO6 luat Hinh su;

m M td bang ngbn ngil don gian cac yéu t6 cu thé clda hanh
vi vi pham;
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m  Né&u chi ti€t hanh vi bi budc téi la vi pham, nhu cdo trang mé
ta. Noi cach khéac, théng bdo ngén gon vé hanh vi ma bén
cOng td cdo budc la cdu thanh sai pham.

iii. MO ta cac thd tuc phap ly, k& ca giai doan trudc khi xét xr hay giai
doan diéu tra, néu cd. Nén tham chiéu dén luat td tung hinh su dugc
ap dung trong vu an nay:

m  Xac dinh luat t6é tung hoac bat ky luat qudc gia nao khac lién
quan dén t6 tung, tlc la B6 luat To tung Hinh su, cac nghi
dinh, Quy dinh Chuyén mon, v.v.

m Trich d&n chinh xac ndi dung cla cac diéu luat, nghi dinh hay
quy dinh lién quan, va giai thich su lién quan cta ching dén
thu tuc t6 tung;

iv. Vu an tu phia bén céng t6:

m  Xac dinh cg quan hoac quan chic céng t6 (Van phong Coéng
td vién, Van phong Téng Chudng ly, thdm phan diéu tra), dia
vi phap ly cla ho, vai trd tu phap va thdm quyén, quyén luc
cua ho trong tién trinh td tung;

m  Tom tat cac di kién clia vu an va nhitng lap ludn phap ly
dugc vién dan nhu d& dudc bén cong td trinh bay tai toa; va

m MO0 ta cac hoat dong chinh cla cd quan hoac quan chirc cong
t6 trong qua trinh xét xur.

v. Vu an tU phia bao chita:

m  Xac dinh bi cdo va luit su cua anh/chj ta ciing nhu thdm
quyén, quyén luc clha luat su trong phién tda nhu mét bén
trong ti€n trinh té tung;

m  Tom tét cac dir kién cta vu &n va nhirng 1ap luan phap ly dugc
vién din nhu @38 dudc bén bao chia trinh bay tai toa;

m MO0 tad cac hoat ddng chinh cla bi cao va/hoac luat su cla bi
cdo trong qua trinh xét xur.
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vi. Cac bén khac trong ti€n trinh:

Khi cac nan nhén, ngudi than hodc cac bén khac trong ti€n trinh t6
tung, ngoai bén cong té va bén bao chita, tham gia phién x(r an,
quan trong la phai:

Xac dinh m&i bén va thdm quyén cuta ho trong phién xét xu;

TOm tdt cac dir kién va 1ap luén phap ly ma ho dua ra trudc
toa; va

M0 ta cac hoat dong chinh cua ho trong phién xét xur.

vii. Phién toa:

M0 ta nhirng gi xay ra tai tdoa, dac biét trong nhitng phién diéu
tran quan sat dudc;

Thuét lai mot cach ngén gon nhiing hanh vi khac nhau xen
vao trong cac phién diéu tran (bén truy t6, bén bao chira, cac
bén khac tham gia t6 tung, nhan chirng, cac chuyén gia, v.v.)
cling nhu nhitng van dé thu tuc khac nhau dugc dua ra; va

Mo ta xem cac phién diéu tran va tranh tung phap ly da dugc
toa an ti€n hanh nhu thé nao.

viii. Phan quyét:

Mo ta phan quyét, néu cé. Trong trudng hgp chua biét phan quyét sé
nhu thé nao, thi cho biét ngay thang du kién toa sé ra phan quyét.
Thuéat lai s lugc nhung chinh xac:

Nhitng dir kién ma toa an cho réng da dudc chliing minh;

Hanh vi vi pham va trach nhiém hinh sy ma toa an cho la da
dudc xac 1ap hodc chua, bao gom tat ca cac can clr cho viéc
mié&n trach, cac bién hd cho nhitng gi da xay ra, cac tinh tiét
gidm nhe hodc tdng ndng, va ly do dé ké&t todi hodc trdng an; va

Ban an ma toa tuyén.

ix. Thu tuc khang cdo:

Trong trudng hgp cé khang cao, phai cung cap thong tin vé cac kha
nang ndp dan khang cdo hodc tim ki€m mot gidi phap tu phap nao
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dd (dé nghi thay ddi ban an, xem xét lai, duyét lai, bac bd, v.v.).
Théng tin nén ndi vé:

m  Thu tuc khdng cdo hodc cac giai phap khac cé thé;

m  Nhitng ngudi cé quyén theo dudi nhitng giai phap dd; thdi
han ndp don khang cdo; thu tuc va ndi dung chl dé cua bat
ky khang cdo nao nhu th€;

m  NOi dung chu @& cé thé dugc néu ra trong khang cdo, cac dir
kién, cac quan diém ludt phép, v.v.;

m Tac dong cua bat ky khang cdo nao nhu thé, cho du quyét
dinh cua toa an cé dugc tam thgi chua thi hanh hay khéng,
tuy van dugc tuyén;

m  (Céac) Tda &n cé thdm quyén nhan khang cédo; va

m  Quy@n luc cua tda an cé thdm quyén ra phan quyét vé khang
cao.

Phan I1I: Panh gia phién toa

Phan III nén la mot nghién clru chi tiét vé mdc do tda an tuan thu cac tiéu
chu&n quéc gia va quéc té vé xét xir cdng bdng, va nén bao gdbm ndi dung
sau:

i. Mb ta khudn khd phap ly hinh thanh nén cdi chudn dé€ danh gia phién
toa dugc quan sat da dap ’ng phéan nao, hoac théa man toan b, cac
yéu cau vé phap trinh chinh dang va xét x&r cdng bang hay chua. bé
trdnh nhitng khé khan cé thé cé xoay quanh ban chét phép ly cla cac
tiéu chudn dugc s dung khi quan sat va danh gia phién toa, ngudi
quan sat chi nén dé cip dén cac tiéu chudn ma cin c phap luat cla
chung la khong gay tranh cai, vi du:

a) Ludt quéc gia cua dat nudc ndi dién ra phién toa, gém ca hién
phap, cac dao luat va tai liéu luat hoc;

b) Cac cong udc qubc té va/hoac khu vuc ma qudc gia dé tham gia
ky két; va

c) Cac tiéu chudn nhan quyén cla qudc té& va/hodc khu vuc; va

d) Nhitng quy tic chuin trong tién I& phap qudc t&
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MGt ban danh gia xem liéu tién trinh xét x{&r 8@ dap U'ng dugc cac tiéu
chu&n qudc gia va qudc t& néu & diém a noi trén hay chua. Diéu rat
quan trong la, mot mat, phai danh gia xem liéu céc tha tuc phap ly
xac lap theo luat quéc gia c6 dugc tuan thi khong; mat khac, ngay
ca khi cac tiéu chudn va thu tuc quéc gia déu dudc dap (ng, van phai
danh gid xem nhirng tiéu chudn quéc té vé xét xir cdng bang cé dugc
tuan tha phan nao hodc tuén thd hoan toan trong sust phién xét xur
khéng. Ban danh gia gom hai phan nay nén dac biét xoay vao:

a) Tinh ddc 1ap cua tda an hay thdm phan, & cdp do t& chic cling
nhu cap dd ca nhan (xem Chudng IV cla s6 tay nay);

b) Su v6 tu, khdng thién vi ciia tda an hay thdm phan, ca khach
quan va cht quan, ca vé& ban than vu an 13n cach hanh xur trong
vu an (xem Chuong IV cla sé tay nay);

c) Tham quyén tai phan cla tda an hay thdm phan dé€ cd thé lang
nghe va ra phan quyét vé vu viéc - v8n 1a d&i tugng chu thé cla
phién xét x{r (xem Chuaong IV cla s6 tay nay);

d) Su tuén thd nguyén tic suy doan vd tdi (xem Chuong VI cua sb
tay nay);

e) Su tuén thl nguyén tic vé tinh hgp phép cua diéu ludt dung dé
cado bubc, nguyén tac khdng hoi t6 trong luat hinh su va nguyén
téc &p dung luat hinh su sao cho ¢d Igi nh&t (xem Chugng VI cla
s6 tay nay);

f) Cach hanh xtr clia cd quan céng té nha nudc, cong té vién, luat
su bén cdng t6 hodc thdm phan diéu tra. Cu thé 1a ho cb thuc
thi nhiém vu clia minh mét cach vé tu va tén trong nhan pham,
nhan quyén va phap trinh chinh dang hay khong; ho cé sir dung
bang chi*ng thu dudc bang nhirng hinh thirc phi phap hay nhiing
bién phap bi cdm (nhu tra tan) hay khéng (xem Chudng IV cla
s6 tay nay);

g) Su tuan thu cac quyén va bao dam tu phap, theo doé bi cao co
cac quyén sau: quyén dugc thong tin khong chadm tré vé ban
chat clia cdo trang va ly do bi bubc t6i; quyén du diéu tran cong
khai; quyén dugc bao chifa; nguyén tdc binh dang vé quyén
nang [equality of arms - tdc 1a binh ddng vé quyén ning gilra
cbng td va ludt su’ - ND]; quyén dugc dé trinh bang chiing, thdm
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dinh va kiém tra chéo cac nhan chlng; quyén dugc xét x ma
khoéng bi tri hodn mot cach vo ly; quyén dudc khang an; v.v.
(xem Chuadng V va VI cua s8 tay nay); va

h) Su tuan tha cac quyén va bao dam tu phap, ma nan nhén va
ngudi than cua ho dugc hudng trong phién xét x(r (xem Chuang
VIII clia s8 tay nay).

M6t ban danh gia vé viéc dp dung cdc nguyén tic, thdng 1& va tiéu
chudn cta Iuat hinh su, ca quéc gia 1an qudc t&, trong vu an dang
néu, va dac biét, danh gia vé quyét dinh cla téa an. Phan nay cta ban
danh gia khéng lién quan dén viéc cac yéu cau vé to tung [procedural
guarantees] c6 dugc dap ’ng hay khong (da@ dugc ban & phan trudc),
ma la vé viéc khia canh luat ndi dung cua luat hinh su [khia canh dat
dinh quyén han nhiém vu trong luat hinh su - substantive criminal
law - ND] c6 dudc ap dung va tuan thu khong. Phan nay cta bao céo
dac biét thich ing va@i nhitng hinh thirc quan sat toa nhat dinh, nhu
quan sat cac phién xét x{r nhitng nha hoat dong bao vé nhan quyén,
nha bdo, nha bat déng vé chinh tri hay xa héi - vi ho da thuc thi mét
cach chinh dang va 6n hoa quyén va cac quyén tu do can ban caa
ho -, xét xf nhi{tng ngudi bi budc toi vi pham nhan quyén tho bao,
toi pham chién tranh, t6i ac chdng lai loai ngudi, diét ching va cac
toi ac khéac vi pham luat quéc t€, va nhitng phién xét x{r cé lién quan
dén vi thanh nién. Muc dich cua phan nay trong ban danh gia la xac
dinh Iuat hinh su dp dung trong téng thé vu an & mdc dé nao la cng
bang. Chdng han, cb thé sé& la khéng ding phap luat néu nha nudc
trirng phat nhitng hanh vi ma chang 1a gi khac ngoai thuc thi mét
cach chinh dang va én hoa quyén tu do biéu dat. Mat khac, cd thé
la khéng dang phéap luat néu nha nudc khong dp dung cdc nguyén
téc cla Iudt hinh su d8i véi nhitng ngudi bi cdo budc vi pham thd
bao quyén con ngudi. Danh gia nhu vay cling thich hgp trong nhitng
phién toa ma bi cdo c6 kha nang bi tur hinh.

Danh gid hinh phat. Cu thé, hinh phat dua ra trong phan quyét cla
toa:

a) Co phl hgp vdi cac yéu cau clia nguyén tac vé tinh hgp phap clta
diéu luat dung dé cdo budc [legality of penalties] hay khéng;

b) Co6 tuén thd nguyén téc hinh phat tugng x&ng [proportionality of
penalties] hay khong; hoac

c) Co phai la nhitng hinh phat bi cdm theo Iuat quéc té hay khong.
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Vi.

Két luan. Phan két luan phai tra I6i dudc cau hoi phién toa do6 c6 dap
(rng phan nao hodc toan bd cac tiéu chuén lién quan vé xét x{r céng
b&ng hay khdng, va phai phan anh cac danh gid d& dua ra vé mdi
diém néu trén.

Khuyén nghi. C6 thé cé ba dang khuyén nghi:

a) Cac khuyén nghj cu thé dé sira chita nhitng diém bt 6n hodc
nhitng diém vi pham phap trinh chinh dang, dugc phat hién
trong vu an, va dé& dam bao nhitng quyén con ngudi da bi vi
pham trong qua trinh xét x{r (vi du, x{r an sai, x{ lai, v.v.);

b) Céac khuyé&n nghi chung, v& nhitng cai cach cé thé co6 dé siia
chita nhitng di€m bat 6n hodc nhitng diém vi pham phéap trinh
chinh dang, dugc xac dinh trong qua trinh quan sat phién toa (vi
du, cai cach hé théng tu phap, sira d6i B6 ludt T6 tung Hinh su,
V.V.); va

c) Néu nhitng hoat ddng ma t& chirc cir ngudi di quan sat tda cd
thé tién hanh, xoay quanh cac kién nghj néu trén (vi du, tiép tuc
theo sat viéc quan sat toa, nghién ctu, v.v.).

Phan 1IV: Phu luc

Né&u co thé, bdo cdo quan sat phién tda nén c6 cac thdng tin sau, dua vao
phan phu luc bao cdo:

Mot ban sao Ordre de Mission,;
MOt ban sao M6 ta chirc nang nhiém vu cua quan sat vién,

M6t ban mo ta sa lugc vé diéu kién chinh tri xa hoi, théng tin nén vé
nhan quyén va tinh hinh nhan quyén cda dat nudc;

Ban sao nhitng diéu luat quéc gia cé lién quan (vi du Hién phap, B6
luat Hinh sy, BO luat T6 tung Hinh su, cac luat vé hé théng tu phap,
va cac tai liéu luat hoc xac lap nhiing tién 1é quan trong ma chua
dudc dé cap dén trong bd ho sa hudng dan);

Ban sao cdc tai liéu chinh cua phién toa, chdng han: cdo trang, bai
bao chifa, va phan quyét do tda hodc thdm phan dua ra. N&u bat ky
tai liéu nao trong s6 nay khong ra sém sau phién toa, thi quan sat
vién nén c8 gdng xin ban sao sau;



Vi.

Vii.

viii.
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M6t ban mo td cong viéc cla quan sat vién: phudng phap luan, cac
tai liéu da nghién ctu, nhirng ngudGi da phéng van (& chirng muc an
toan cho ho), va mét ban phac thao sc lugc nhitng van dé dudc thao
luan, nhitng thong tin da thu thap dugc;

Céc van dé nhay cdm ma c6 thé da dugc bd ra khdi bdo cdo xuét ban
chinh thirc (vi du, danh sach tén va théng tin lién lac, can bao mat);

Ban sao cac bai bao co dé cap tdi phién toa hodc su hién dién cla
ngudi quan sat, gom ca tén cua td bao va ngay thang dang bai;

B4t ky théng tin b8 sung nao, khéng phai chi ndm trong khuén khd
nhiém vu cla quan sat vién, ma cé thé cling hitu ich d6i véi t6 chirc
gidm sat (vi du théng tin vé cac tu nhan khac, vé cac phién xét xur
sap tdi, vé nhitng thay ddi gan day trong luat phap, vé diéu kién vat
chat trong toa va trang thiét bi ky thuat dugc sir dung & toa); va

B4t ky quan sat thuc tién nao cé thé hd trg cho nhitng ngusi quan
sat toa trong tuang lai.
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IV. XET XU CONG BANG - NHUNG TIEU CHUAN
CHUNG

Trong chuong nay, chiing ta xem xét cac tiéu chudn qudc té& 15 vé tinh ddc |ap,
vO tu va quyén tai phan cda cac toa an, cling nhu vai tro cia cong té vién
trong t6 tung hinh su, su doc 1ap va liém chinh cua luat su.

Cu8i chuong cé cac bang liét ké nhitng ngudn luat chinh ctia moi tiéu chuén
quoc té.

Phap trinh chinh dang hay xét x(r cdng bdng dugc xac |ap dua trén hai nguyén
tdc cdn ban: quyén cla tat cd moi ngudi dugc binh dang trudc phap luat va
toa an, va quyén cua tdt ca moi ngudi dudc du diéu tran cong khai v@i nhitng
dam bao chinh dang trudc mot toa an hgp hién, cé nang luc, déc lap va vo
tu, cling nhu cd quyén khang cdo. M3c du phan I8n céc tiéu chudn dugc dé
cap tdi trong chuang déu ap dung cho nan nhéan cia nhirng vu vi pham nhéan
qguyén tho bao, cling nhu ngudi than cua ho va cac bén tham gia tién trinh,
vi ly do phudng phap luan, van dé nay sé dudgc giai quyét trong Chuang VII.

1. Quyén binh ding trudc phap luat va toa an

Trong t6 tung hinh su, bi cdo vira dudc quyén binh ddng trudc phap luat
vlra dudc bdo vé binh dang bdi phap luat, khéng c6 su phan biét.

T&t cd moi ngudi déu binh dadng trudc phap ludt va cé quyén dudgc bao vé nhu
nhau bdi phap luat, khong c6 bat c su phan biét nao. Tat cd moi ngudi déu
binh ddng trudc toa an.

Ludt qudc gia phai c&m moi hinh thlc phén biét d8i x(r va bao dam rang moi
ngudi déu binh ddng va dudc bao vé mdt cach hitu hiéu khoi moi sy phan
biét d&i x&r dua trén bat ky nguyén nhan nao, nhu sic tdc, mau da, ngudn
g6c dan tdc, ngbn ngit, tinh duc, gidi tinh, khuynh hudng tinh duc, ban séc
gidi, quan diém chinh tri va cac quan diém khac, tdn gido, tin ngudng, tat
nguyén, quoc tich géc hay xuat x& xa héi, tinh trang khi sinh, tinh trang kinh
t€ va cac tinh trang khac.

Pdc biét, luat qudc gia phai cdm moi hinh thdc phan biét dua trén ly do gidi
tinh va phai “thiét 14p co ch& bao vé bang ludt phap d6i véi quyén cua phu
nil, trén cd sé binh ddng vdi dan 6ng va [...] théng qua céc tda an trong nudc

15 Trong mot s6 trudng hdp, ban van cua tiéu chudn tuong tng dudc d& cap tdi sé dudc trich dan
truc tiép trong s6 tay nay.
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va nhitng dinh ché céng cdng khéac, bao dam bao vé phu nlr mot cach hiéu
qua khaoi bat ky hanh déng phan biét d6i xr nao” 6.

Diéu nay co nghia la:

i.  Khituan thu va thuc thi ludt cing nhu khi thuc thi cdng ly, thdm phéan
va cac quan chirc khac trong toa khéng nén phan biét dGi x{r vi bat
cl ly do nao nén trén;

ii. Moi ngudi déu cé quyén tiép cin binh dang vdi tda an ma khdng bi
phan biét vi bat cr ly do nao nén trén; va

iii. Moi ngudi déu co quyén dugc tda an dbi xur binh d&ng, khéng bi phan
biét vi bat cf ly do nao nén trén.

K&t qua clia nguyén tdc binh d&ng trudc phap luat va trudc toda én nay 1a, luét
nhan quyén quéc té&, trén nguyén téc, c&m viéc thiét Iap céc toa an vu viéc
(ad hoc), toa an bat thudng [extraordinary] hodc téa an cé hiéu luc hoi té
(ex post facto) (xem Chugng VII, “Cac trudng hgp dac biét”). Tuy nhién, mac
du tat ca moi ngudi déu binh dang trudc phap ludt va trudc toa an, su khéac
biét trong cach d6i xtr la diéu chdp nhan dugc néu nd dua vao nhifng tiéu chi
duy ly va khach quan 7. Mot ngoai I€, va la trong nhitng tinh huéng dugc xac
dinh rat chat ché, luat nhan quyén qudc té chap nhan su ton tai cla cac thua
tuc tu phap dac biét va tai phan chuyén mon [specialized jurisdiction] hodc
toa an chuyén biét trong nhitng van dé hinh su, d6i véi mét s6 ngudi nao do,
chéng han ngudi dan tdc thiu s6 va vi thanh nién, do ban chét dic biét cla
nhitng ngudi dang tim ki€ém coéng ly. Su ddi x(r khac biét nay dua trén su ton
tai cia nhitng bat binh ddng nao d6 - ma néu dudc xr ly cho phu hgp, thi cé
thé€ Iam nay sinh bat binh d&ng trong cach d8i x{r trudc phap luét. Vi du, su
ton tai cda tai phan chuyén biét danh cho ngudi dan tdc thiéu s6 va vi thanh
nién khdng vi pham nguyén tac binh ddng trudc phap luat va céng ly 188,

16 Diéu 2(c), Céng udc vé xéa bé moi hinh thirc phan biét déi xu’ véi phu nir.

17 Human Rights Committee: General Comment No. 32, Article 14: Right to equality before courts
andtribunals and to a fair trial, CCPR/C/GC/32, para. 14; Views of 19 April 1987, Brooks v. The
Netherlands, Communication No. 172/1984, para. 13. See also, among others: Views of 9 April
1987, Zwaan-de-Vries v. The Netherlands,Communication No. 182/1984, Annex VIII.B; Views
of 3 April 1989, Ibrahima Gueye and others v. France, Communication No. 196/1985; and
Views of 19 July 1995, Alina Simunek v. The Czech Republic, Communication No. 516/1992,
para.11.5. European Court of Human Rights, Decision dated 23 July 1968 on the merits of the
case entitled Certain aspects of the laws on the use of languages in education in Belgium, p.34.
Inter-American Court of Human Rights, Advisory Opinion OC-4/84, 19 January 1984, Proposed
Amendments to the Naturalization Provisions of the Constitution of Costa Rica, Series A No. 4,
paras. 56-57.

18 See Convention No. 169 of the International Labour Organization concerning Indigenous and
Tribal Peoples in Independent Countries, Articles 9 and 10; World Conference on Human Rights,
Vienna Declaration and Programme of Action, Part 1, para. 20; Convention on the Rights of the
Child, Article 40 (3); United Nations Standard Minimum Rules for the Administration of Juvenile
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Cac thu tuc t6 tung dac biét, trong nhirng trudng hgp dd, that ra mang tinh
hd trg cho viéc thuc thi cdng ly va bao vé nhifng ngudi & dia vi phap ly yéu.
Khi viéc xét xir dién ra trudc tai phan hay tda &n chuyén biét, phién xét xur
phai ludn ludn tuén thu tuyét ddi nhitng doi hdi clia cac tiéu chudn quéc té vé
quyén dudc xét xir cbng bang bdi mot toa an dbc lap, vo tu va co nang luc,
do luat phap lap nén (xem Chuaong VII, “Cac trudng hgp dac biét”).

2. Quyén dudc xét xur béi mot toa an doc lap, vo tu, cé6 tham quyén,
dudgc 1ap ra trén co sé phap luat ¢

Bi cdo c6 quyén dugc xét x{r bdi mot toa an doc lap, vo tu, cd nang luc,
dudc lap ra trén cg sé phap luat.

Bi cao co6 quyén dugc xét xr bai mot toa an doc lap, vo tu, coé nang luc, dugc
Iap ra trén co sd phap luat.

Quyén dudc xét x{r bdi mot toa an doc 1ap, vo tu va cd nang luc la moét quyén
tuyét ddi va khdng cé ngoai 1& 20, Chi cé mdt tda an hop phap méi c6 thé
xét xUr va két tdi mot ca nhan vi vi pham hinh su 2, luat nhan quyén qudc
t€ cam bat ky hanh vi két t6i hinh sy nao do mét cd quan khong phai la toa
an dua ra 2,

Justice (“Beijing Rules”); and the United Nations Guidelines for the Prevention of Juvenile
Delinquency (Riyadh Guidelines).

19 See, at the universal level: the Universal Declaration of Human Rights,Article 10, the
International Covenant on Civil and Political Rights,Article 14.1, the International Convention
on the Elimination of All Forms of Racial Discrimination, Article 5(a), the Convention on the
Rights of the Child,Articles 37(d) and 40.2, the UN Basic Principles on the Independence of the
Judiciary, the UN Guidelines on the Role of Prosecutors and the UN Basic Principles on the Role of
Lawyers. Among those to be found at regional level are the following: the European Convention
for the Protection of Human Rights and Fundamental Freedoms,Article 6.1; Recommendation
No. R (94) 12 on the independence, efficiency and role of judges, adopted on 13 October 1994
by the Committee of Ministers of the Council of Europe; the Guidelines on Human Rights and
the Fight against Terrorismdrawn up by the Committee of Ministers of the Council of Europe
and adopted on 11 July 2002, Guideline IX; the Charter of Fundamental Rights of the European
Union,Article 47; the American Declaration of the Rights and Duties of Man,Article XXVI; the
American Convention on Human Rights,Article 8.1; the African Charter on Human and Peoples’
Rights, Articles 7 and 26; the African Charter on the Rights and Welfare of the Child,Article 17
and the Arab Charter on Human Rights,Article 13.

20 Human Rights Committee, General Comment No. 32, paras. 18 and 19; Human Rights
Committee, General Comment No. 32, paras. 18 and 19; Human Rights Committee, Views of
28 October 1992, Miguel Gonzalez del Rio v. Peru, Communication No. 263/1987, para. 5.2.
See also the Arab Charter on Human Rights, Articles 4(c) and 13(1).

21 Human Rights Committee, General Comment No. 29, States of Emergency: Article 4, CCPR/C/21/
Rev.1/Add.11, 31 August 2001, para. 16.

22 Human Rights Committee, General Comment No. 32, para. 18. See also: Inter-American
Commission on Human Rights, Report No. 49/00 of 13 April 2000, Case No. 11.182, Carlos
Molero Coca et al. (Peru), para. 86.



S8 tay Theo ddi viéc Xét x(r trong T8 tung Hinh sy

Tinh huéng trong dé chi'c ndng va thdm quyén cua tu phap va hanh phap
khéng dugc phan dinh rach roi, hodc hanh phap cé kha néng kiém soat hodc
chi dao tu phép, la khdng theo nguyén tac vé tdoa an doc l1ap va vo tu .

Viéc thdm phan va tda an “gidu mat” hay “&n danh” 1a khéng th6ng nhéat vai
cac bao dam tu phap can ban va khong nhét quan vdéi quyén dugc xét xur
bdi mét toda an doc 1ap va vé tu 24, That vay, néu thdm phan gidu tén, bi cdo
s& khdng thé danh gid dugc mdc dd ddc 1ap hay vo tu cla thdm phan trong
trudng hgp dod, va vi thé sé bi tudc mat quyén dudc bac bd tinh doc lap va vo
tu ctia thadm phan tai toa an.

3. Toa an doc lap

Bi cdo c6 quyén dugc xét xur bdi mot toa an doc lap.

T4t ca cac tda an va thdm phan déu phai doc 1ap v8i nhanh hanh phap va lap
phap cta chinh quyén 2° cling nhu cac bén tham gia t6 tung 2¢. Diéu nay cé
nghia 13 cd nganh tu phap I&n cac thd&m phan clia nganh &y déu khong dudc
la cap dudi ciia bat ky nhanh nao trong nha nudc hay bén nao trong tién trinh
t0 tung ?7. Toa an ciling phai that sy doc lap va dbc l1ap mot cach hiéu qua,
cling nhu hoan toan khong chiu anh hudng hay ap luc nao tir cac nhanh khac
trong nha nudc hay bat ky khu vuc nao khac 8.

23 Human Rights Committee, Views of 20 October 1993, Angel N. Ol6 Bahamonde v. Equatorial
Guinea, Communication No. 468/1991, para. 9.4; See also: Inter-American Commission on
Human Rights, Report on Terrorism and Human Rights, OEA/Ser.L/V/11.116, Doc. 5 rev. 1
corr., 22 October 2002, para. 229.

24 Human Rights Committee, Views of 6 November 1997, Victor Alfredo Polay Campos
v. Peru,Communication No. 577/1994; Views of July 2000, Maria Sybila Arredondo v.
Peru,Communication No. 688/1996; Views of 21 October 2005, Jorge Luis Quispe Roque v.
Peru,Communication No. 1125/2002; Views of 22 July 2003, Teofila Gomez Casafranca v.
PeruCommunication No. 981/2001; Concluding Observations of the Human Rights Committee
on Peru, CCPR/C/79/Add.67, 25 July 1996, paras. 12, and Colombia, CCPR/C/79/Add.76, 3
May 1997, para. 21. See also: Concluding Observations of the Committee against Torture on
Peru, A/50/44, 26 July 1995, para. 68; Inter-American Court of Human Rights, Judgment of
30 May 1999, Castillo Petruzzi et al v. Peru, Series C No. 52, para. 133, and Judgment of 25
November 2004, Lori Berenson Mejia v. Peru, Series C No. 119, para. 147; and Inter-American
Commission on Human Rights, Second Report on the Situation of Human Rights in Peru, paras.
103, 104 and 113, and the Third Report on the Situation on Human Rights in Colombia, OEA/
Ser.L/V/I1.102, Doc. 9 rev. 1, 26 February 1999, paras. 121-124.

25 European Court of Human Rights, Judgment of 9 December 1994, Stran Greek Refineries and
Stratis Andreadis v. Greece, Application No. 13427/87, para. 49.

26 European Court of Human Rights, Judgment of 16 July 1971, Ringeisen v. Austria, Application
No. 2614/65 para. 95.

27 European Court of Human Rights, Judgment of 16 July 1971, Ringeisen v. Austria, Application
No. 2614/65 para. 95; and Inter-American Commission on Human Rights, Report on Terrorism
and Human Rights, OAS Doc. OEA/Ser.L/V/Il.116, Doc. 5 rev. 1 corr., 22 October 2002, para.
229.

28 Xem Cac nguyén tdc cdn ban cua LHQ vé su dbc Idp cua tu phdp, Nguyén tic 1, 2, 3 va 4.
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Su déc 1ap clha tda an va cadc quan chic tu phap phai dudc bdo dam béng
hién phap, luat va chinh sach clda quéc gia, va dugc ton trong trén thuc té
bdi chinh phu, cac cd quan nha nudc, cling nhu bdi qudc hoi.

Nhanh tu phap phai cé quyén tai phan ddi vdi tat ca cac van dé mang ban
chat tu phap va phai c6 doc quyén trong viéc quyét dinh mot van dé nao dé
dugc dua ra I8y quyét dinh cd thudc thdm quyén cla tda &n nhu dinh nghia
cua phap luat hay khong 2°.

Khong dugc c6 bat ky mét su can thiép khong thich dang hoac khong cé ly
do xac dang nao vao hoat dong tu phap. Cac quyét dinh cua toa an khong bi
dem ra d€ xem xét lai (trir phi thdng qua cd ché bao hién) hay d€ giam nhe
- trir phi viéc d6 do cac cd quan cé thAm quyén tién hanh theo luat dinh 3,

Tu phéap phai dbc l1ap vé cac van dé trong ndi bd clia nganh tu phap, k€ ca
viéc chi dinh thdm phan cho vu an, tai cip tda cla vi thdm phan &y 3t.

Su ddc 1ap chia thdm phan va toa &n cd hai phuong dién: cd quan ddc lap
va cd nhan doc 1ap. Ca hai déu doi hdi r&ng nganh tu phap cling nhu thdm
phan clda nganh déu khong phai la cdp dudi cha bat ky quyén luc nha nudc
nao khac:

i. Cd quan ddc 1ap, cé nghia la thdm phan, tda an déu phai dugc doc
Iap khoi cac nhanh quyén luc khac, ma mét trong nhitng yéu cau la
th&m phan khéng phai 1a cap dudi, cling khdng chiju trach nhiém trudc
cac nhanh khac trong chinh quyén, dac biét la hanh phap. Diéu nay
cling cd nghia, tat cd cac dinh ché nha nudc khac déu c6 nghia vu
phai tén trong va tuan theo phan quyét va quyét dinh cda tu phap;

ii. Canhan doc lap, co nghia |a thd&m phan phai dugc doc 1ap khoi nhitng
thanh vién khac trong nganh tu phap.

Tién trinh chi dinh cd nhan vao cd quan tu phap phai minh bach va chiu
nhiing tiéu chudn chon loc kh3c nghiét. N6i chung, sé& tét han néu thdm phan
dugc lua chon bdi cac dong nghiép [peer] hodc bdi mot cg quan dbc lap véi
hanh phap va lap phap. Bat ky cach chon luya ngudi nao cho nganh tu phap
cling phai bdo dam tinh doc lap va vo tu clia nganh tu phap. Viéc chi dinh,
néu do hanh phap thuc hién ho&c thdng qua phé théng dau phiéu dé Iva chon

29 Nguyén tac s6 3 cia Cac nguyén tdc cdn ban cua LHQ vé su déc Iap cua tu phap.

30 Nguyén tic 4 va 14 cua Cdc nguyén téc cdn ban cua LHQ vé su ddc Iap cua tu phap.

31 European Court of Human Rights, Judgment of 22 October 1997, Papageorgiou v. Greece,
Application No. 24628/94.
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thdm phan, d&u lam hong tinh déc 1ap cua tu phap 32.

Tiéu chuén dé chi dinh ngudi vao cd quan tu phap phai la su phu hgp cua ng
cf vién véi nhitng cc quan nhu vay, can c vao tinh liém chinh, nang luc, cac
ky nang phap ly, va dugc dao tao hoac co trinh do phu hgp vé luat phap 33.
B&t ky ai dap ing dugc nhitng tiéu chuén nay phai cé quyén dugc xem xét
dé chon vao cd quan tu phap, khéng c6 su phan biét ddi x{ vi bat ky nguyén
nhan gi, chdng han nhu sic tdc, mau sa, ngudn gbc dan tbc, ti€ng ndi, tinh
duc, gidi tinh, khuynh hudng tinh duc, ban sac gidi, quan diém chinh tri va
cac quan diém khac, ton gido, tin ngudng, tan tat, quéc tich géc hay ngudn
gG6c xa hoi, tinh trang lUc sinh, tinh trang kinh té€ va cac tinh trang khac. Tuy
nhién, cé thé coi la khéng phan biét d6i xr néu nha nudc:

i. Quy dinh mdt do6 tudi t&i thiu hodc mot mirc kinh nghiém t&i thiéu
v@i cac Ung vién vao cg quan tu phap;

ii. Quy dinh mdt dé tuGi t8i da hodc tudi nghi huu, hodc thdi gian lam
nghé&, cho cac quan chic trong nganh tu phap;

iii. Quy dinh réng tudi tdi da hodc tudi nghi huu hodc thdi gian lam nghé
cd thé khac nhau tuy theo c&p badc cia th&m phan hodc cac quan
chiric khac trong nganh tu phap;

iv. Yéu cau rang chi cé cdng dén ciia nudc minh mdi du tu cach dugc chi
dinh vao cd quan tu phap.

Khéng ai cé thé dugc chi dinh vao cd quan tu phap trir phi ngudi d6 dugc dao
tao thich hgp vé phap luat hodc cé trinh dd vé luat phap, cho phép ho c6 thé
thuc hién mot cach xirng dang chiic nang nhiém vu cua ho.

Hoat d&ng cua thdm phan dugc dam bao cho tdi khi ho dén tudi vé huu theo
quy dinh hoac khi nhiém ky clia ho két thuc.

D6 dai cha nhiém ky, luong thudng, ludng huu, cac diéu kién vé an toan
than thé va an sinh x& hoi, tudi vé huu, ky lut va cd ché& hd trg [recourse
mechanism] cling cac diéu kién khac v& hoat ddng cua thdm phan dudc quy

32 Human Rights Committee: Concluding Observations of the Human Rights Committee:
Liechtenstein, CCPR/CP/81/Lie, 12 August 2004, para. 12; United States of America,CCPR/C/79/
Add.50 paras. 266-304, paras. 288 and 301; Armenia, CCPR/C/79/Add.100, 19 November
1998, para. 8; and European Court of Human Rights, Judgment of 2 September 1998, Lauko
v. Slovakia,Application No. 26138/95, para. 64. For further information, see International
Principles on the Independence and Accountability of Judges, Lawyers and Prosecutors,
Practitioners’ Guide No. 1, International Commission of Jurists, Geneva 2007, p. 47 et seq.

33 See inter alia: UN Basic Principles on the Independence of the Judiciary, Principle 10; Council
of Europe, Recommendation No. R (94) 12, Principle 1.2; and Principles and Guidelines on the
Right to a Fair Trial and Legal Assistance in Africa, Principle A, paras. 4 (i) and (k).

49



50

Cam nang Hudng dan Thuc hanh s6 5

dinh va dam bao bdi phap luat. Viéc thang ti€n phai can c vao cac yéu to
khach quan, dac biét la nang Iuc chuyén mén, tinh liém chinh va kinh nghiém
cla thdm phan.

Tham phan chi c6 thé bj bdi chlic vi nhitng sai pham nghiém trong vé dao
dirc [serious misconduct] ma khéng phu hgp véi cd quan tu phap, vi vi pham
ky ludt hodc pham tdi hinh su, hodc vi ndng luc yéu kém khién ho khéng thé
hoan thanh chirc ndng nhiém vu. Ngoai ra, thd&m phan dugc hudng mién trir
ca nhan - khong bi kién dan su vi nhitng thiét hai vat chat phat sinh tir phan
quyét clia ho 3. Trong moi trudng hop, tha tuc ky ludt thd&m phan phai tuén
theo céc tiéu chuén sau:

i. Thu tuc x(r ly khi€u nai d6i v8i th&m phan hodc thu tuc ky luat thdm
phan, lién quan dé€n hanh x(r chuyén mon cta ho, phai dugc quy dinh
bdi phdp luat. B4t ky khiéu nai hodc cdo budc nao déi véi thdm phan
cling phai dugc x{r ly nhanh chdng va céng bang;

ii. Tha&m phan, néu cd kha néng bj ky luat, tam dinh chi chdc vu hodc
bai chirc, co quyén dudc diéu tran moét cach cdng bang, gdbm ca quyén
dugc dai dién bdi mot dai dién phap ly do ho Iya chon va cé quyén
yéu cadu mot cd quan doc lap va vo tu xem xét lai bat ky quyét dinh
nao dudc dua ra trong ti€n trinh x& ly ky luat, tam dinh chi hoac bai
chirc thdm phén dé;

iii. Tham phan khong thé bi b&i chic hay bi trirng phat vi nhitng 16i xuat
phat tir thién y 3%, hay vi d& khong tan thanh mét su dién giai luat
nao dd, hay chi vi quyét dinh cla ho da bi dao ngugc tai phién phuc
thdm, hay vi quyét dinh cta ho bj d& nghi d& cho mét cd quan tu
phap & cap cao han xem xét lai.

4. Toa an vo tu (khong thién vi)

Bi cao cé quyén dudc xét xir bai mot toa an vo tu.

Tda &n va thdm phan phai v6 tu. V6 tu c6 nghia la tda an va thdm phan
khéng dugc cé quyén Igi hay Igi ich gi trong vu viéc cu thé ma ho dang thdm
dinh, khéng dugc cé quan diém nao dinh trudc vé van d& ma ho dang x{ ly,
va khéng dugc hanh ddng theo nhitng cach thic day Igi ich cua bat ky bén

34 Xem Nguyén tdc s 16 trong Cac nguyen tac can ban cua LHQ vé su ddc lap cua tu phéap.
35 Uy ban Nhan quyen Két luén quan sat cua Uy ban Nhdn quyén: Viét Nam, CCPR/CO/75/ VNM,
ngay 5 thang 8 nam 2002, doan 10.
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nao. Su vo tu cha mot tda an hay thdm phan cé thé dudc dinh nghia la khéng
c6 thanh kién, su &c cdm hay ndi cdm thong nao vdi bat ky bén nao.

V6 tu nghia la tda an va thdm phan phai quyét dinh cac van dé dat ra trudc
ho trén cd sd su thuc va tuan thu luat phap, khéng cé bat ky hinh thirc han
ché nao va khong cé mot su tac dong, xui giuc, ap luc, de doa hay can thiép
khéng dlng dan nao, cho du ching la truc ti€p hay gian tié€p, tir bat ky ai va
vi bat ky ly do gi.

Bi cdo cling nhu cac bén tham gia tié€n trinh t6 tung hinh su déu c6 quyén dat
van dé vé su khéng vo tu cla tda an va thdm phan, cdn c vao bat ky béng
chng nao cho thdy tda va thdm phan cé thé da dudgc dan xép.

Nghia vu phai vd tu kéo theo mdt nghia vu tugng lién cho cac thdm phan, la
phai tuyén b6 ho khdng phai ngusi thich hgp dé xét xr va khdng dugc tham
gia t6 tung, néu ho thady ho s& khéng thé thuc thi cdng ly mot cach vo tu,
hodc néu su vé tu that su clia ho chic chén sé bi tén hai. Trong nhitng trudng
hgp do, ho khéng nén chG cho dén khi cac bén tham gia t6 tung dat van dé vé
su vO tu cta ho. Thay vi thé, ho phai tuyén b6 minh khéng phu hgp, va phai
tr ch8i tham gia t8 tung. Khi luat phédp d& dinh ra nhitng cc s dé loai bé mot
thdm phan hodc d&t van dé vé ho, thi toa &n cd phén su phai coi nhitng cd s&
8y la ex officio [ex officio, dudng nhién, hodc c6 ngudi dich 1a “th&m quyén
xét xr dudng nhién” - ND] va thay thé bat ky thanh vién nao cla téa an ma
c6 thé bi &nh hudng bdi cac co s6 do 36,

Su vd tu cla tda an va thdm phan phai dudc thdm dinh tir géc nhin chu quan
cling nhu khach quan ¥, S& la khéng di méc du tda &n va thdm phan da that
su' 1a vd tu; ho con can phai dudc danh gia 1a d& vo tu nita. Ho chi cé thé
dugc coi la vb tu néu ho d& dap ¢ng ca tiéu chudn chl quan I1&n khach quan
vé tinh vo tu:

i. Sy vd tu chl quan cua tda an hay thdm phan dé cdp dén cac quan
diém ca nhan va y kién két tdi cia ca nhan thdm phan vé mot vu an

36 Human Rights Committee, Views of 23 October 1992, Communication 387/1989, Arvo O.
Karttunen v. Finland,para. 7.2; European Court of Human Rights, Judgment of 1 February
2005, Indra v. Slovakia, Application No. 46845/99, para. 49; Principles and Guidelines on the
Right to a Fair Trial and Legal Assistance in Africa, Principle A, para. 5.

37 See, among others: Human Rights Committee, Views of 23 October 1992, Arvo O. Karttunen v.
Finland, Communication 387/1989, para. 6.7; European Court of Human Rights, Judgment of 9
June 1998, Incal v. Turkey, Application No. 22678/93 para. 65 and Judgment of 20 May 1998,
Gautrin and others v. France, Application Nos. 21257/93; 21258/93; 21259/93; 21260/93,
para. 58; Inter-American Court of Human Rights, Judgment of 5 August 2008, Apitz Barbera et
al. (“"Corte Primera de lo Contencioso Administrativo”) v. Venezuela, Series C No. 182, para.55
et seq; Inter-American Commission on Human Rights, Report No. 78/02 of 27 December 2002,
Case No. 11.335, Guy Malary (Haiti); andReport on Terrorism and Human Rights, doc. cit.,
para. 229.

51



52

Cam nang Hudng dan Thuc hanh s6 5

cu thé. Bang chl’ng chd quan cua diéu nay la viéc mét thdm phan cu
thé tim cach xac quy&t mot I8i két tdi cua ca nhan 6ng/ba ta trong
mot vu &n cu thé, va nghia 1a khéng thdm phan nao & tda dugc cé
thanh ki€én ca nhan hodc thién vi. Su v0 tu chl quan dugc coi nhu
la mac dinh & bat ky vu &n nao, chi trir phi c6 bang chirng cho thay
diéu ngudc lai;

Su vo tu khach quan cua tda &n hay thdm phan dé cap dén viéc thanh
vién cua toa an bdo dam day du tinh vo tu, sao cho moi nghi ngg vé
toa an déu bi xua tan. Bang ching khach quan cla diéu nay la viéc
xac quy&t xem mot th&m phan nao d6 da bao ddm du cho viéc xda
bd moi nghi ngd chinh dang nao vé su vo6 tu clia 6ng/ba ta hay chua.
Su vd tu khach quan d6 cd thé bj dt van dé néu cé mét danh gid
khach quan ndo dé (khéng lién quan t&i hanh x&r ca nhan cla thdm
phan) tim ra bédng chng cho thady rang cé ly do dé& nghi ngd tinh v6
tu cua tda an hay thdm phan.

Su vd tu cla tda &n hay thdm phan cd thé dugc thdm dinh trén cd s ba
thanh t6 thich hgp sau:

Vai trd cta th&m phan trong cac khéu khac cua tién trinh t& tung;

Céc quan diém do thdm phan dua ra vé& nhitng van dé lién quan dén
vu an dang ban;

Th&m phén da timg tham gia vao nhitng vdn dé dang dugc xét xur
v38i mot nang luc khac (vi du vdi tu cach luat su bao chira, dai dién
cla cac bén dan su 38, v.v.).

Su v6 tu cla tda an hay thAm phan sé bj t6n hai néu:

Cung mdt cd nhan dd, d3 Iam nhiém vu cta th&m phan diéu tra va
thdm phan xét x{r sd thdm trong cling vu an 3;

M6t thdm phan trudc d6 d& khang dinh mot cdo trang trén cd sé cho
rang cé du béng ching chéng lai bi cdo, thdm phan nay sau do tiép tuc
ngdi G tda an do; diéu nay sé lam hdng tinh ddng sai trong vu an “°;

38

39

40

“Parties civiles”: nan nhan hodc cac bén khac - nhitng ngudi phai chiu nhitng thiét hai von la
h&u qua ctia hanh vi pham tgi hinh sy, va vi thé ho dugc hudng locus standi [quyén dugc khai
kién hodc dugc co y kién trudc toa — ND], trong tién trinh t& tung hinh su.

European Court of Human Rights, Judgment of 26 October 1984, De Cubber v. Belgium,
Application No. 9186/80.

European Court of Human Rights, Judgment of 28 October 1998, Castillo Algar v. Spain,
Application No. 28194/95, paras. 47 to 51 and Judgment of 26 October 1984, De Cubber v.
Belgium, Application No. 9186/80, paras. 27 et seq.
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iii. MOt cd nhan déng vai trd nhu thdm phan trong mét vu dn ma éng/
ba ta dua ra toa, hoac mét vu an ma trong dé 6ng/ba ta da la ngudi
dl&ng don khiéu nai, bdi vi khdng ai cé thé vira lam thdm phan vira
la mét bén trong vu kién 4;

iv. MOt cuu cdng t6 vién hay dai dién phap ly lai ddng vai tré thdm phan
6 moét vu an ma trong do, ong/ba ta truy t6 hodc dai dién cho mét
trong cac bén;

v. M6t thdm phan trudc d6 da bi mat tham gia vao qua trinh diéu tra
vu an;

vi. M6t thdm phan cé méi lién quan hodc quan hé nao dé véi vu an hodc
v@i mot trong cac bén tham gia t6 tung;

vii. Cung mot ca nhan dé, d3 vira ngdi & vi tri th&m phan phién vira & vi
tri th&m phan phic thdm trong cung mét vu viéc.

5. Toa an c6 tham quyén, dudc lap ra trén co sé phap luat

Bi cdo cé quyén dugc xét xr bdi mot tda an cé thdm quyén, dudc 1ap ra
trén cc sd phap luat.

Tda an va thdm phan, k& ca thdm phan diéu tra, phai cé thdm quyén theo
ding quy dinh cta phap luat. Moi ngudi déu cé quyén dugc xét xUr bdi cac
tda an hay thd&m phan dudc 18p ra theo tai phan théng thudng, tuadn theo
nhitng thd tuc phap ly. Tda &n ndo khéng ap dung ding nhitng quy tic chuin
d& dugc xac lap nay s& khéng thé thay thé dugc cho quyén tai phan théng
thuGng cua cac tdoa an binh thudng 2.

Nguyén tdc chung 13, tda an quan su, ma quyén tai phan bi gidi han nghiém
ngat trong viéc xét x&r nhirng vi pham cd tinh chat quéan su cGia cac nhéan vién
quén ddi, thi khéng cé thdm quyén:

41 European Court of Human Rights, Judgment of 9 November 2004, Svetlana Naumenko v.
Ukraine, Application 41984/98, para. 97.

42  Principle 5 of the Basic Principles on the Independence of the Judiciary;Inter-American Court of
Human Rights, Castrillo Petruzzi et al. v. Peru, doc. cit., para. 129; Inter-American Commission
on Human Rights, Report on Terrorism and Human Rights, doc. cit., para. 230; African
Commission on Human and Peoples’ Rights, Judgment of 31 October 1998, Communications
137/94, 139/94, 154/96 and 161/97, International Pen, Constitutional Rights Project, Interights
and Civil Liberties Organisation v. Nigeria, para. 86.
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i. DE xét xir thudng dan;

ii. D& xétxr nhan vién quan ddi hay cdng an trong cac vu vi pham quyén
con ngudi doi véi thudng dan. (Xem Chudng VII, “Nhitng truéng hgp
dsc biét”).

Toa an cling nhu pham vi tai phan, trach nhiém va chlc nang tu phap cua
ho, dugc thiét 1ap tir trudc do theo luat qudc gia.

6. Vai tro ctia cong to vién 43

Bi cdo cé quyén dugc xét x{r bai moét toa an trong dé cong té vién cong
bang va khéng thién vi.

Céng to vién phai thuc thi cdc chirc nang chuyén mon cia ho mét cach vo tu
va khach quan, va tranh phan biét dGi x&r vi cac nguyén nhan chinh tri, xa
héi, tén gido, chung téc, van hoda, khuynh hudng tinh duc hay bat ky nguyén
nhé&n nao khac.

Viéc thuc thi mét cach thich hgp cac chlfc nang céng t6 doi héi tinh tu cha
va doc |ap trudc cac nhanh khac cia nha nudc 4. Khac véi trudng hdp thdm
phan, luat qudc té khéng cé diéu khoan nao bao dam tinh chat “cg quan déc
lap” cliia bén cong t6. Diéu nay do moét thuc té la trong mot sé ché do, cong
t6 vién do bén hanh phap chi dinh va ho chiu trach nhiém trudc hanh phap &
mot mirc d6 nao dd, do dé ho cé nghia vu phai tuan theo nhitng ménh Iénh
nhat dinh do chinh phd dua ra. Mac du mot cc quan cong td doc lap luon dugc
ua thich han mét cd quan céng té phai chiu trach nhiém trudc hanh phap,
nhung trong moi trudng hgp, nha nudc c6 nghia vu cung cédp cc ché bao dam
rang céng td vién cd thé tién hanh diéu tra mét cach vo tu va khach quan.

Van phong coéng t6 phai tach biét hoan toan khoi cac chlfc nang tu phap “°.

Céng t6 vién phai c6 kha nang thuc thi nhiém vu chuyén mén cda ho ma
khoéng bi de doa, ngan can, qudy réi, khéng bi can thiép khéng ding hoac
khong phai chiu trach nhiém dan su, hinh su hodc cac trach nhiém khac mét
cach vo ly.

43 See inter alia: the UN Guidelines on the Role of Prosecutors; Recommendation No. R (2000) 19
of the Committee of Ministers to Member States on the role of public prosecution in the criminal
justice system; and Principles and Guidelines on the Right to a Fair Trial and Legal Assistance
in Africa.

44  Inter-American Commission of Human Rights, Report on the Situation of Human Rights in
Mexico, OEA/Ser.L/V/11.100, Doc. 7 rev. 1, paras. 372 and 381. European Court of Human
Rights, Judgment of 10 July 2008, Medvedyev and others v. France, Application No. 3394/03,
para. 61. 5

45 Hudng dan s6 10 trong Hudng dan vé Vai tro cua Céng té vién
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Céng t6 vién phai dugc gido duc, dao tao phu hgp va phai dugc y thic vé
ly tudng cling nhu vé trach nhiém dao dic ciia nghé cong t6, vé su bao vé
cla hién phap va luat déi vdi quyén clda nghi pham va nan nhan, vé quyén
con ngudi va nhitng quyén tu do can ban dudc luat phap qudc gia va qudc
té thira nhéan “6,

C6ng t6 vién phai déng vai trd chi ddng trong t6 tung hinh su, k& ca trong
viéc bat dau tién hanh khdi t6, va néu dudc luat cho phép hay néu tuén theo
ding |é thudng & nudc sd tai, cdng td vién phai chd dong trong qua trinh diéu
tra toi ac, giam sat tinh hgp phap cla cong tac diéu tra, giam sat viéc thuc
thi cac quyét dinh do cg quan tu phap dua ra, giam sat viéc thuc thi cac chiric
nang khac, nhu la dai dién cho Igi ich cong 7.

Céng t6 vién, theo quy dinh cua phap luat, phai thuc thi nhiém vu mot cach
cdng bdng, nhat quan va nhanh chéng, tén trong va bao vé danh du, nhan
pham, va (ng hd quy&n con ngudi; qua dd, gép phan vao viéc bado dam phap
trinh chinh dang va bao dam su van hanh thong su6t ciia hé thong tu phap
hinh sur 8,

Khi thi hanh nhiém vu, céng t6 vién phai:

i.  Thuc hién cac chirc nang ctia minh moét cach vo tu, tranh moi phan
biét dGi x(r vé chinh tri, xa hoi, chiing tdc, ngudn g6c dan toc, ton gido,
van héa, tinh duc, gidi tinh hoac bat ky hinh thirc phan biét nao khac;

ii. Ba&o vé Igiich cdng, hanh ddng mot cach khéch quan, can nhéc thich
dang dén cudong vi cda nghi pham va nan nhéan, va luu tam tdéi tat
ca céc tinh hudng lién quan, bat k& chldng cé 1a Igi thé hay bét Igi
cho nghi pham;

iii. Bao mat cac théng tin minh c6 dugc, chi trir phi viéc thuc thi nhiém
vu hay nhu cau céng ly doi hoi phai lam khac;

iv. Can nh&c cic quan diém va nhifng ndi lo ngai ctia nan nhan khi ma
Igi ich cd nhén cha ho bi anh hudng, va bao dam rdng nan nhén d3
dudc thong bao r6 vé quyén cla ho #.

Céng tb vién khong nén ma dau hay ti€p tuc ti€n trinh truy t6, cling khéng
nén cd gang tham gia ti€n trinh, khi mot diéu tra vd tu cho thay 18i cdo bubc
la khdng cb co sd 0.

46 Hudng dén s8 2 trong Hudng dén v& Vai tro cda Céng t6 vién.

47 Hudng dan s 11 trong Hudng dan vé Vai tro cua Céng t6 vién.
48 Hudng dén s8 12 trong Hudng dan vé Vai tro cta Cong t6 vién.
49 Hudng dan s6 13 trong HuGng dan vé Vai tro cua Cong t6 vién.
50 Hudng dan s6 14 trong Hudng dén vé Vai tro cua Cong td vién.
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Coéng td vién nén chu y thich dang dén viéc truy t6 nhitng tdi ac do cac quan
chirc chinh quyén gay ra, dac biét toi tham nhiing, lam dung quyén, vi pham
nghiém trong quyén con ngudi, va cac téi khac ma luat qudc té€ da thira nhan °.

Khi céng td vién co6 dudc bang ching chéng lai mét nghi pham - ma ho biét
va tin, dua trén nhiing ly do xac ddng, réng nhirng bang ching dé cé dugc
la nhG sr dung nhitng bién phap bat hgp phap, cdu thanh tdi vi pham tho
bao nhan quyén cta nghi pham, dac biét la bién phap tra tan, déi x&r hoac
trirng phat tan bao, phi nhan tinh, ha thdp nhan ph&m, hay cac hinh thic vi
pham nhan quy&n khac - ho phai tir chéi st dung nhitng bdng chirng dé dé
chdéng lai bat c ai, chi trir chdng lai chinh nhitng ngudi da st dung cac bién
phap nhu thé; hodc ho phai théng bao nhu vay cho cg quan tu phap, va tién
hanh t&t ca cac budc can thiét d€ dam bao réng nhitng ké chiu trach nhiém
st dung cac bién phap do sé bi dua ra trudc cong ly 2.

7. Tinh doc 1ap cua nghé luat su =

Bat ky ai bi cdo budc vi pham hinh sy déu cé quyén dugc luat su trg
gilp va bao vé. Nha nudc phai dam bao tinh doc lap cua nghé luat su
va dam bao rang cac luat su déu cd thé thuc hién nhiém vu chuyén
mon cla ho.

Tr&r phi mudn tu bao chira, cac ca nhan bi cdo buéc pham toi déu luén ludn
phai dugc dai dién bdi mét ludt su — ngudi bao dam rang quyén cla bi cdo
dugc xét xir cdng bang bdi mot tda dn doc 1ap va vd tu s& duge tdn trong
trong sudt ti€n trinh t6 tung. Luat su phai dudc phép dat cau hai vé tinh doc
I&p va vo tu cua tda &n, va phai c6 gdng bao ddm rang quyén cla bi céo cling
nhu nhitng bado dam tu phap danh cho bi cdo déu dudc tén trong >*.

Quyén dudc trg gilp bdi luat su, ngay ca khi cd nhan khdng thé lo dudc, la
mot phan khdng thé tach rdi clia quyén dudc xét xir cdng bang ma luat quéc
té da thua nhan.

51 Hudng dan s8 15 trong Hudng dén vE Vai tro cua Céng td vién.

52 Hudng dan s6 16 trong Hudng dan vé Vai tro cua Céng té vién.

53 See: UN Basic Principles on the Role of Lawyers; Recommendation 2000 (21) on the Freedom
of exercise of the profession of lawyerof the Committee of Ministers to Member States of
the Council of Europe; and Principles and Guidelines on the Right to a Fair Trial and Legal
Assistance in Africa.

54 See, for example, the UN Basic Principles on the Role of Lawyers, Principles 1 and 5;
International Covenant on Civil and Political Rights, Article 14, para. 3 (d); African Charter on
Human and Peoples’ Rights, Article 7, para. 1 (c); European Convention for the Protection of
Human Rights and Fundamental Freedoms, Article 6; American Convention on Human Rights,
Article 8; and Principle 11 of the Body of Principles for the Protection of All Persons under Any
Form of Detention or Imprisonment..
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Thém vao d9, luat su dong mot vai trd quan trong quyét dinh trong viéc bao
vé quyén khdng bi bat gilr tuy tién, b&ng cach chdng viéc bt gilt, chdng han,
bang cach trinh don habeas corpus [|Iénh dinh viéc bat gilt - ND] %. Ho cling
tu van va dai dién cho cac nan nhan cta nhitng vu vi pham nhén quyén va
ngudi than cta nan nhan trong tién trinh t6 tung hinh su dG6i vdi ké bi cao
budc la thi pham cta vu vi pham nhan quyén do, cling nhu trong ti€n trinh
tim cach phuc h6i cho nan nhén.

D& viéc trg gilip phap ly dugc hiéu qua thi né phai dugc thuc thi doc 1ap.

Luat qudc té€ da thiét 1ap nhitng co ch& nhat dinh nham bao dam su doc lap
ctia c& nhan mdi luat su cling nhu clia ca nghé luét.

Tat cd moi ngudi déu cé quyén yéu cau su trg gidp tir moét luat su do ho chon
dé bao vé va xac 1ap cac quyén clta ho, va bao vé ho trong moi giai doan t&
tung hinh su. Chinh quyén phai ddm bao cung cap cac thu tuc hiéu qua, cac
cd ché& cd tinh phan hdi cao, d€ tat cad moi ngudi & trong 1anh thé cla chinh
quyén &y va chiu quyén tai phan hodc kiém soat hiéu qua cua chinh quyén
dy déu co thé tiép can nhu nhau va hiéu qua dén céc luat su, khdng c6 bat
ky hinh thdc phén biét nao nhu phan biét dua trén cac ly do ching téc, mau
da, ngudn g6c dan tdc, tinh duc, khuynh hudng gidi tinh, ngdn ngi, tén giao,
quan diém chinh tri va cac quan diém khac, qudc tich géc hodc ngudn géc
xa hoi, tai san, tinh trang luc sinh, tinh trang kinh té va cac tinh trang khac.

Cac nha nudc phai bdo dam rang:

i. Tat cd moi ngudi déu phai dudc cd quan cé thdm quyén théng bao
ngay lap tirc vé quyén cua ho dudgc trg gitp bdi mot luat su do ho chon
- théng bao ngay khi ho bi bat hodc khi bi khai t8 vé mét tdi hinh su;

ii. T&t ca moi ngudi khi bi bat, du bi khdi t6 hay chua, déu coé quyén
nhanh chéng dugc gap luat su, va trong trong béat ky trudng hgp
nao, ho cling phai dugc gép luét su khdng mudn hcn 48 tiéng ké tir
thdi diém bi bat;

55 Human Rights Committee, General Comment No. 20, Article 7: Prohibition of torture, or other
cruel, inhuman or degrading treatment or punishment, para 11; Concluding Observations of
the Human Rights Committee on: Tajikistan,CCPR/CO/84/TJK, 18 July 2005, para. 12, and
Thailand, CCPR/CO/84/THA, 8 July 2005, para. 15. See inter alia: UN Basic Principles on
the Role of Lawyers; UN Declaration on the Right and Responsibility of Individuals, Groups
and Organs of Society to Promote and Protect Universally Recognized Human Rights and
Fundamental Freedoms; Recommendation 2000 (21) on the Freedom of exercise of the
profession of lawyerof the Committee of Ministers to Member States of the Council of Europe;
and Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa..

57
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iii. Cac ca nhan bi khdi t6 vé mot toi hinh sy déu dugc co luat su dai
dién vao moi llic, trong sudt cac khau cua tién trinh t6 tung hinh sy
cua tu phap;

iv. Nhirng ngugGi khong cé luat su thi trong moi trudng hgp ma cong ly
doi hdi, ho déu cé quyén dugc cé mot luat su cé kinh nghiém va nang
Iuc tuang xdng va@i ban chat cua tdi hinh su ma ho bi cdo budc pham
phai, d& ho dugc trg gilip phap ly mot cach hiéu qua, ma khdéng phai
tra tién néu nhu ho khéng cé du tién dé trang trai cho dich vu dé.

Céac nha nudc can phai dam bao rang:

i. Ludt su cd thé thuc thi tit cd cac nhiém vu chuyén mén cta ho ma
khong de doa, ngan can, quay rdi, hay bi can thiép khéng dung;

ii. Bat cu khi nao su an toan cta luat su bj de doa vi ho da thuc thi nhiém
vu cta minh, thi ho phai dugc bao vé thich dang;

iii. Ludt su cd thé tu do di lai va tu do tham van khach hang, ca trong
nudc 1an nudc ngoai;

iv. Luat su khong phai chiu hodc khéng bi de doa phai chiu truy té hay
chiu cac bién phap xur ly hanh chinh, kinh té, hay cac hinh thic trirng
phat khac, vi bat ky viéc gi ma ho da lam theo nghia vu nghé nghiép,
chu8n muc va dao dlrc nghé nghiép da dugc cdng nhan;

v. Tat ca cac giao dich, tham van, tu van gilta luat su va khach hang,
trong khuén kh8 quan hé chuyén mdn cta ho, déu phai dugc bao
mat; va

vi. Luat su khong bi danh déng vdi khach hang hay viéc lam cla khach
hang chi vi da thuc thi chc nang nhiém vu cta minh.

C6 quan nha nudc cé thdm quyén phai cd trach nhiém dam bao cho luét su
dugc tiép cin vdi théng tin va hd so phi hgp ma cd quan dd sé hitu hay kiém
soat, trong khoang thdi gian phi hgp, dé lut su' c6 thé trg gitip phap ly mét
cach hifu hiéu cho khach hang. Viéc tiép can d6 phai dugc sén sang vao thdi
gian s6m nhét cd thé.

Luat su dugc mién trach nhiém dan su va hinh su vi nhitng phat biéu lién
quan ma 6éng/ba ta dua ra vdi thién y, bang van ban hodc bang I8i noi [bang
miéng - ND] hodc trong khi dang hanh nghé trudc cd quan tu phap hodc céac
cG quan phap luat hay hanh chinh khac.



S8 tay Theo ddi viéc Xét x(r trong T8 tung Hinh sy

Ludt su ludn ludn phai gin gilt danh du va phdm gid cla nghé nghiép cua
minh nhu thé dé 1a tdc nhan cdn ban nhét trong viéc thuc thi cdng ly, va ho
cling luén ludn phai tén trong Igi ich cla khach hang. Luat su cé nhitng trach
nhiém chuyén mon cd ban, phén I6n la lién quan dén khach hang, bao gom:

i.  Tu van cho khach hang vé cac quyén va nghia vu phap ly cldia khach,
va vé su van hanh cla hé théng phap luat d chirng muc lién quan
dén cac quyén va nghia vu phap ly cia khach;

ii. HO trg khach hang b&ng moi cach thich hdp, va cé cac hanh dong
phéap ly dé& bado vé Igi ich cua khach hang;

iii. Trg giup khach hang trudc toa hay trudc cd quan hanh chinh, khi can.

Khi bao vé quyén cua khach hang va thic ddy cong ly, luat su phai ¢6 géng
ung hé nhan quyén va cac quyén tu do can ban da dudc luat quéc gia va
qudc t& cong nhan, va phai ludn ludn hanh ddng tu do va cdn méan, theo ding
luét phap, theo ding nhitng chudn muc va dao dic d& dudc thira nhan cua
nghé luat su.

Nhiing cdo budc va khi€u nai nham vao luéat su trong linh vuc chuyén mén
clia ho can phai dudgc xr ly nhanh chdong va cdng bang theo nhiing thu tuc
phl hgp. Ludt su phai cé quyén dudc diéu tran cdng bang, k& ca quyén dugc
trg gilp bdi mot luat su khac do ho lua chon.
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V. CAC TIEU CHUAN AP DUNG CHO VIEC BAT GIU VA
GIAM NGUOI TRUOGC KHI XET XU TRONG TO TUNG
HINH sy

Trong chuong nay, ching ta s& nghién clfu nhitng tiéu chuén quéc té 5 ap
dung cho viéc bt gilr va giam ngudi trudc khi xét xir cling nhu giai doan diéu
tra trong t6 tung hinh su va trudc khi xét x(r. Cudi chugng sé c6 mét danh
sach liét ké nhitng ngudn luat chinh ctia mbi tiéu chudn qudc t& dé.

1. Quyén dudgc tu do vé than thé va cam bat giif tuy tién %

Moi ngudi déu cé quyén dugc tu do vé than thé va khodng bj tuy tién
cudp di su' tu do d6 (thdng quan viéc bat [arrest], giam ngudi trudc khi
xét xUr [pre-trial detention], va giam giir [detention]). B&t, giam ngudi
trudc khi xét x&r hoac giam gilr chi dugc phép khi chiing dugc ti€n hanh
theo dlng ludt. Ching khdng dudc tly tién va chi cé thé dugc thuc hién
bdi ngudi c6 thdm quyén. Ngudi bi buéc tdi hinh su khdng bi giam gii?
thudng xuyén chg xét xur.

Nha nudc phai bdo ddm quyén tu do than thé& va an toan ca nhan cho tat ca
moi ngudi & trong I&nh thG cla nd hodc thudc quyén tai phan hay su kiém
soat thuc té€ cua nd. Nha nudc phai bao dam rang khéng ai bi tudc doat tu
do d6 mot cach tly tién - hdu qua cla bat tuy tién 58 hodc giam gil tuy tién
59, va moi sy tudc doat tu do chi dudc thuc hién khi nd tuan thd nghiém ngat
cac can cl va thu tuc dugc xac lap bdi luat phap va nhitng quan chic hoac
ca nhan cé thdm quyén, dugc trao quyén vi muc dich dé.

56 Trong mot sé tru‘dng hdp, ban van cua tiéu chudn tuong ng dudc d& cap tdi sé dudc trich dan
truc ti€p trong s6 tay nay.

57 The Universal Declaration of Human Rights, Articles 3 and 9, the International Covenant on
Civil and Political Rights,Article 9, International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families,Article 16,International Convention for the
Protection of All Persons from Enforced Disappearance,Article 17, Declaration on the human
rights of individuals who are not nationals of the country in which they live,Article 5.1, African
Charter on Human and Peoples’ Rights,Article 6, Principles and guidelines on the right to a fair
trial and legal assistance in Africa, Principle M, American Declaration of the Rights and Duties
of Man,Articles I and XXV, American Convention on Human Rights,Article 7, Arab Charter on
Human Rights,Article 14 and European Convention for the Protection of Human Rights and
Fundamental Freedoms,Article 5.

58 Tap hdp cdc nguyén tic cia LHQ nhdm bdo vé tat cd moi ngudi khdi moi hinh thic giam giit
hodc cdm tu dua ra dinh nghia sau day vé bat (arrest): “hanh ddng bat mét ngudi [vi ngudi dd]
bi budc téi vi pham phap luat, hodc hanh déng bat ngudi dugc thuc hién bdi mét cd quan quyén
luc”.

59 Theo T4p hdp cdc nguyén tic cua LHQ nhdm bdo vé tdt ca moi ngudi khéi moi hinh thic giam
gilr hodc cdm tu, moét “ngudi bi giam gili” (detained person) nghia la “bat ky ca nhan nao bi
tudc doat quy@n tu do than thé, chi trir phi d6 & két qua cia mot su két tdi vi d& vi pham phap
luat” (muc “S& dung thuat ngi”).
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Khéng ai phai chiu bat gilr tuy tién. “Tuy tién” khéng déng nghia vdi “di
ngudc lai luat phap”, ma phai dugc dién giai rong han dé bao gém nhing
yéu t6 nhu khong thich dang, bat céng, va khéng c6 thong bdo trudc. Biéu
do nghia la, dua mét ngudGi vao nha giam dudng luat khong chi phai dung luat
ma con phai chinh dang, xét tat ca cac diéu kién lién quan vao thdi diém dé.
Viéc bat gilr d6 cling phai la can thiét, xét trong bt ky tinh hudng nao, vi du
dé ngén ngudi bi bat chay trén, ngdn chin su tac déng vao bang chiing hodc
ngan ngua tai pham hanh vi pham phap ©°.

Tudc doat tu do chi thuan tdy vi [ngudi bi bat da] khdng thé hoan thanh dudc
mot nghia vu da giao keo, la viéc lam bi cam tuyét doi °*.

Moi hanh vi tudc doat tu do than thé déu phai tuan thu cidc nguyén tic chung
sau day:

i. Hdp phap (cac can cu vat chat va tha tuc/hinh thic);
ii. Chinh dang (muc dich cua viéc giam giif);

iii. Can thiét va hgp ly;

iv. Thich dang; va

v. Bao vé nhan quyén, cu thé Ia quyén an toan ca nhéan, quyén khéng
bi bat gilr tuy tién va quyén dudc slra sai mot cach thiét thuc 2.

Su thich dang, can thiét, va hgp ly cua viéc giam gilt trudc khi xét x&r dudgc
danh gid trén cco sé ting vu viéc. Tuy nhién, cé vai yéu t8 cdn dugc can nhéc
khi th&m dinh tinh thich dang, can thiét va hgp ly cla viéc giam ngudi trudc
khi xét xir, bao gom:

60 Human Rights Committee: Views of 23 July 1990, Hugo van Alphen v. The Netherlands,
Communication No. 305/1988, para. 5.8. See also, Views of 5 November 1999, Aage v. Norway,
Communication No. 631/1995, para. 6.3; Views of 21 July 1994, Albert Womah Mukong v.
Cameroon,Communication No. 458/1991, para. 9.8; Views of 3 April 1997, A [name deleted]
v. Australia, Communication No. 560/1993, para. 9.2.

61 Diéu 4 va 11 cla Cbng udc Qudc t€ vé Cac Quyén Dan sy’ va Chinh tri.

62 See inter alia, Inter-American Court of Human Rights: Judgment of 21 January 1994,
Gangaram- Panday v. Suriname, Series C No. 16, paras. 46-47; Judgment of 8 July 2004,
Gomez Paquiyauri Brothers v. Peru, Series C No. 110, para. 83; Judgment of 27 November
2003, Maritza Urrutia v. Guatemala, Series C No. 103, para. 65; Judgment of 18 September
2003, Bulacio v. Argentina, Series C No. 100, para. 125; and Judgment of 7 June 2003, Juan
Humberto Sanchez v. Honduras, Series C No. 99, para. 78. See also: European Court of Human
Rights: Judgment of 26 May 1993, Brannigan and McBride v. United Kingdom, Application Nos.
14553/89; 14554/89, para. 48; Judgment of 29 November 1988, Brogan and others v. United
Kingdom,Application Nos. 11209/84; 11234/84; 11266/84; 11386/85, para. 32; Judgment
of 27 September 2001, Glinay and others v. Turkey, Application No. 31850/96, para. 22;;
Judgment of 26 November 1997, Murat Sakik and others v. Turkey, Application Nos. 23878/94;
23879/94; 23880/94; 23881/94; 23882/94; 23883/94, para. 44; Judgment of 15 November
1996, Chahal v. United Kingdom, Application No. 22414/93, para. 118.
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i.  Mdc do nghiém trong cta hanh vi pham t6i bi cdo budc;

ii. Muc do philrc tap clia cong tac diéu tra, xét vé ban chat cda hanh vi
pham t6i va s6 lugng ngudi bi cdo bubc pham toi;

iii. Ban chat va mic dd nghiém khéc cua hinh phat cd thé co;
iv. Kha ndng bi cdo chay tr6n hodc I&n trdnh phap luét;
v. Kha ndng bi cdo pha hoai hodc lam xdo tron bang ching; va
vi. Kha nang bi cdo tai pham 63,
Hanh vi tudc doat tu do than thé sé 1a tuy tién trong cac trudng hop sau:

i. Khi hanh vi @6 rd rang khdng thé dudc bién hd bdng bat ky cd sd
phap ly nao;

ii. Khi hanh vi dé la két qua clia mot phan quyét hay mot ban an ap
dat chi vi ngudi bi két an da thuc thi cac quyén va quyén tu do dugc
xién dudng trong Diéu 7, 13, 14, 18, 19, 20 va 21 Tuyén ngdn Phd
quat v& Nhan quyén, va Diéu 12, 18, 19, 21, 22, 25, 26 va 27 Cong
udc Quoc té vé Cac Quyén Dan su va Chinh tri, néu nha nudc d6 co
tham gia ky két;

iii. Khiviéc khdng tuén thd hoan toan hodc mot phan cac tiéu chuin quéc
t& vé quyén dugc xét xr cdng bang, nhu dugc néu trong Tuyén ngdn
Phé quat v& Nhan quyén va cac céng cu qudc té€ lién quan, nghiém
trong dé&n mic nd khién cho hanh vi tudc doat tu do than thé dudi
bat ky hinh thirc nao déu la tuy tién ca; hoac

iv. Khi viéc giam gilr, k& ca giam trudc khi xét x{, c8n c vao nhitng tdi
hinh su dugc dinh nghia mg ho .

Luat nhan quyén qudc t& cdm - moi ndi va moi lic - hanh vi bét gilr khéng
dugc cdng nhén, bat gilr bi mat, bat gilt & dia diém bi mat, bat lam con tin,
bat cdc va mét tich cuBng blrc [tinh trang mét ngudi bi mat tich hodc bi bo tu
bi mat, vi ly do chinh tri, v&i su cho phép, déng tinh ngam cda chinh quyén

63 Human Rights Committee: Views of 23 July 1990, Hugo van Alphen v. The Netherlands,
Communication No. 305/1988, para. 5.8; Views of 5 November 1999, Aage Spakmo v. Norway,
Communication No. 631/1995, para. 6.3; Views of 21 July 1994, Albert Womah Mukong v.
Cameroon,Communication No. 458/1991, para. 9.8; and Views of 3 April 1997, A [name
deleted] v. Australia, Communication No. 560/1993, para. 9.2.

64 See: United Nations Working Group on Arbitrary Detention, Fact Sheet No. 26: Working Group
on Arbitrary Detention; and United Nations Special Rapporteur on the Independence of Judges
and Lawyers, E/CN.4/1998/39/Add.1, para. 129.
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va/hoac moét dang phai nao do, va chinh quyén va/hoac dang phai dé pha
nhan moi lién quan - ND] ©°, tat cad déu cau thanh hanh vi vi pham nhan
quyén tho bao.

Giam ngudi trudc khi xét xtr khdng dugc trd thanh mot ludt 1& phd bién: Hanh
dong nay chi nén dudc dung dén trong td tung hinh su nhu la bién phap cudi
cung, va chi kéo dai trong thdi gian ngan nhét c6 thé, khi bat budc phai lam
thé& d& dap (ng yéu cau cdng ly, hodc dap 'ng yéu ciu cua viéc diéu tra hanh
déng bi cdo budc la pham phéap, hodc dé& bao vé xa hdi va nan nhén ¢,

Giam ngudi trudc khi xét x(r nén 1a trudng hgp ngoai 18, va cé thé dugc bao
Ianh tai ngoai, chi trir trong nhiing tinh huéng ma chéc chan 1a bi can sé& bd
trén, s& pha huy bang chiing, sé tac ddng dén nhan chirng hoac sé trén khoi
pham vi tai phan cda nha nudc .

Cac nha nudc nén xac lap trong luat qudc gia ctiia ho nhitng can cl, diéu kién
va thl tuc theo d6 cé thé phat 1énh bt gilt mdt cd nhan; xac Iap nhitng cin
cr ma theo dé cac quan chic dugc quyén ra Iénh dy va xac dinh quan chirc
nao c6 thdm quyén thi hanh Iénh &y. Cling vay, luat qudc gia phai xac dinh
dugc hinh phat sé ap dung dGi véi nhitng quan chirc tir chdi cung cap théng
tin vé hanh vi bat gilt, ma lai khéng dua ra dugc ly I& phap ly nao dé bién hd.

Moi nha nudc déu phai dam bao kiém soat nghiém ngat - k& ca bdng mot hé
th6ng kiém soat quyén luc theo th(r bac rat rd rang - t&t ca cac quan chiic
chiu trach nhiém vé viéc bat ngudi, giam gilf, tam giam va cam tu.

Moi nha nudc déu phai dam bao - k& ca bdng viéc ban hanh nhitng diéu lut
hodc théng qua cac thd tuc - réng bat ky ai bi tudc doat mot cach tuy tién
tu do than thé déu cé quyén dudc stra sai mdt cach thiét thuc va dugc boi
thudng, gbm ca bbdi thudng bang tién.

65 Human Rights Committee, General Comment No. 29, States of Emergency(Article 4),paras. 11
and 13; Concluding Observations of the Human Rights Committee; United States of America,
CCPR/C/USA/CO/3/Rev.1, 18 December 2006, para. 12; International Convention on the
Protection of All Persons from Enforced Disappearances,Articles 1 and 17.1; Declaration on
the Protection of All Persons from Enforced Disappearances,Article 2; and Inter-American
Convention on Forced Disappearance of Persons, Article 1.

66 Article 9 (3) of the International Covenant on Civil and Political Rights; Principle 36 (2)
of the Body of Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment;and Rule 6 (1) of the United Nations Standards Minimum Rules for Non-custodial
Measures (The Tokyo Rules);Human Rights Committee, Views of 5 November 1999, Aage v.
Norway, Communication No 631/1995, para. 6.3; and Human Rights Committee, General
Comment No.8, Right to liberty and security of persons (Article 9), para 3.

67 Human Rights Committee, Views of 2 April 1997, Michael and Brian Hill v. Spain, Communication
No. 526/1993, para. 12.3..
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2. Quyén dudc thong tin vé ly do bat giir va nguyén nhan cua bat ky
cao budc nao nhidm vao minh

Ai bi bat gir cling phai dudc théng bao ngay vao thdi diém bi bat ly do
cuia viéc bt gitf anh/chi ta, va phai dudc thdng bao khong cham tré vé
bat ky cdo budc nao nham vao anh/chi ta.

Ai bi bat gill cling phai dugc thdng bdo ngay vao thdi diém bi bat ly do cla
viéc bat gilr anh/chij ta.

(Céc) Ly do phai dugc dua ra vao thdi diém bat gilr va:

i.  Phai cé I8i gidi thich rd rang vé ca cin c phap ly 1an co sd thuc tién
cho hanh vi tudc doat tu do than thé cua anh/chj ta;

ii. Phai chi tiét d0 dé€ khién ngudi bj tudc doat tu do than thé dé cé thé
phan déi viéc bat gilr anh/chi ta trudc tda hay trudc thdm phéan, dé
toa hay thdm phan cé thé nhanh chéng xac dinh hanh vi bat giit d6
c6 hgp phap hay khong, va néu khong hgp phap thi phai ra Iénh tha
anh/chi ta ngay; va

iii. N&u ngudi bi bat gilt khdng hi€u hodc khéng néi dugc mdt cach thoa
ddng ngdn nglr ma co quan chiu trdch nhiém bat gilt si dung, thi
anh/chi ta phai c6 quyén dudc bi€t nhitng thong tin néu trén, khéng
cham tré, bang th ngdn ngir ma anh/chi ta hiéu.

B&t ky ai bi bat gilt vi mdt cdo budc pham tdi hinh su cling déu phai dugc co
quan chlic ndng thdng bdo nhanh chéng, chi tiét, béng th( tiéng ma ho hiéu,
vé ban chét va cac cdn clr cia cdo budc nham vao ho.

Bi cdo phai dugc thdng bdo vé bat ky cdo budc nao nham vao ho, bang tha
ngdn nglt dan gian, khéng chuyén mén, ma ho cé thé hiéu dugc.

Thong tin cung cdp phai bao géom chi tiét vé hanh vi vi pham hodc hanh dong
bi quy cho cad nhan dang néi dén, nhitng trach nhiém cé thé cé cta ho, céo
budc hodc khi€u nai hinh su cé trudce dé, cling nhu nhitng diéu luat co thé ap
dung trong trudng hgp nay. Bi cdo phai dugc théng bdo theo mot cach cho
phép anh/chi ta cé thé chun bj bao chifa va cé thé tién hanh nhitng viéc can
lam ngay lap tlc d€ dugc tra tu do. Bi cdo c6 quyén tuyén b8 anh/chi ta chép
nhan hay bac bo cdo budc vi pham, cling nhu c6 quyén im lang.
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3. Quyén dudgc thong tin vé quyén cua minh

Ai bi bt gilr déu cé quyén dugc théng tin, bdng th ngén ngilt ho hiéu
dudc, vé quyén cua ho (a) dugc co dai dién phap ly; (b) dudc bac si
kham va tri bénh; (c) ngudi than hodc ban bé dugc théng bao vé vu
bat gilr; (d) lién lac hodc théng bao cho I&nh su quan (trong trudng hgp
ho 1a c6ng dan nudc ngoai) hodc mot t6 chifc qudc t& cd thdm quyén
(trong trudng hop ho 1a ngudi ti nan, ngudi vé t6 qudc hodc dang dudc
su’ bao vé cia mot td chic lién chinh phu nao dd); va (e) dugc hudng
dan thong tin v& cach 1am thé& nao dé tan dung nhitng quyén dé.

B4t ky ai bj bat gilt va khéng hi€u hodc khdéng néi dugc mdt cach théa dang
th& ngén nglr ma cd quan chiu trach nhiém bat gilf sir dung, thi déu phai
dugc thdng béo vé cac quyén cla ho va cach lam th& nao dé tén dung nhirng
quyén &8y, bang th{ tiéng ma ho hiéu dugc.

Bat ky ai bi bat gill cling phai dudc théng bao vé cac quyén clia ho ngay vao
thdi diém bj bat, va dic biét 1a cac quyén:

i. DBudc hod trg bdi mot ludt su do ho lua chon, cé nghia |a phai dudc
ti€p can nhanh chéng va thudng xuyén vdi luat su do;

ii. Dugc kham bénh phu hgp va dugc diéu tri y t€;

iii. Dugc quyén thong bao, hodc yéu cau cd quan chirc nang théng bao,
cho gia dinh hodc nhitng ngudi khac phu hgp, do ho xac dinh, vé viéc
ho bi b&t gilr va nai ho bi giam;

iv. Dudgc lién lac véi gia dinh va bé ban, géom ca quyén dudc gia dinh, bé
ban di tham va tro chuyén;

v. Dugc phli nhéan tinh hgp phap cta béat ky hanh vi tudc doat tu do nao,
bang cac cdng cu nhu habeas corpus [l1énh dinh chi viéc giam giif],
amparo [tudng tu nhu quy trinh “habeas corpus”, nhung chi cé hiéu
Iuc trong pham vi mdt vu kién cu thé - ND], hodc cac thd tuc phap
ly tudng tu, trudc tda an hay thdm phan.

N&u ngudi bi bat gilr 1a mét cdng dan ngoai quéc, anh/chij ta phai dudc nhanh
chéng thdng bao vé& quyén cua minh, 1a quyén dudc lién lac bang phuong tién
thich hgp véi lanh sy quan hoac cg quan dai dién ngoai giao cla nha nudc ma
anh/chi ta la cong dan. Néu anh/chi ta la ngudi ti nan hoac dang chiu su bao
hd clia mdt t8 chirc lién chinh phu nao dd, anh/chi ta cé quyén dugc lién lac
vdi dai dién cua td chlic qudc té cd thdm quyén dé theo luat qudc té.
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Quyén dudc trg giup phap ly trudc toa

T4t ca moi ngudi bi bat déu co quyén dudc trg gitp tdc thi bdi moét luat
su trong thsi gian bi giam chd xét x{, thdm va&n va/hodc diéu tra ban
dau. Ho cd quyén dugc cd luat su do ho Iva chon. Néu ho khéng thé
chi tra cho luat su, thi mot luat su bao chifa sé dudc chi dinh mién phi
cho ho.

B4t ky ai bi bat gitf déu cé quyén dudc luat su trg gitip khong chadm tré s,
Quyén dudc luat su trg gitp bao gém ca quyén dudc lién lac va tham van luat
su' ma khéng bi nghe, khdng bi kiém duyét, va dugc bado mat tuyét ddi °:

i. Viéc gdp luat su chi cé thé bi tri hoan trong nhitng tinh hudng ngoai
I& va phai tudn thl nghiém ngat nhitng tiéu chuén do luat hodc cac
quy dinh trén cd s luat phap xac dinh nén, néu thdm phén hodc céc
cG quan khac coi viéc bao vé an ninh trat tu la quan trong thiét yéu.
Trong bat ky tinh hudng nao, ngudi bi tudc doat tu do than thé ciing
phai dudc gép ludt s mudn nhét 1a 48 gid sau khi bi bat 7°;

ii. Bat ky mot su han ché nao nhu vay cling khong dugc dén muc bi
biét giam kéo dai hodc bi cdm c6 kéo dai, ca hai hinh thirc nay déu
bi cAm theo luat qudc té.

Bat ky ai bi bat gilr cling déu c6 quyén chi dinh ludt su do minh lua chon.
Trén nguyén tic, tda c6 thé khéng chi dinh ludt su cho bi cdo néu anh/chi

ta

da cd luat su do minh chon. Tuy nhién, mac du quyén dugc bao chira kéo

theo quyén khéng bi buéc phai chap nhan luat su do toa chi dinh 7%, trong
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See, among others, Principles 17 and 18 of the Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonmentand Principle 7 of the UN Basic Principles
on the Role of Lawyers. See also: Human Rights Committee: Concluding Observations of the
Human Rights Committee: Georgia, CCPR/C/79/Add.75, 5 May 1997, para. 27; Concluding
Observations of the Human Rights Committee: Israel, CCPR/CO/78/ISR, 23 August 2003, para.
13; and Report of the Special Rapporteur on Torture, A/57/173, 2 July 2002, para. 18 and E/
CN.4/2004/56, 23 March 2004, para. 32.

Tép hop Cac Nguyén tic Bdo vé Tat ca Moi Ngudi Khéi Tt ca Cac Hinh thic Giam giit va Cdm
tu, Nguyén tic 18 (3), va Céc nguyén tdc cdn ban cua LHQ vé vai tro cua ludt su, Nguyén tic 8.
Principle 7 of the UN Basic Principles on the Role of Lawyers; Human Rights Committee,
Concluding Observations of the Human Rights Committee on Israel, CCPR/CO/78/ISR, para.
13; and European Court of Human Rights: Judgment of 26 May 1993, Brannigan and McBride
v. United Kingdom, Application Nos. 14553/89 and 14554/89, para 64.

Human Rights Committee: Views in: inter alia, Sadias de Lopez v. Uruguay, 29 July 1981,
Communication No. 52/1979; and Estrella v. Uruguay, 29 March 1983, Communication No.
74/1980. See also Views of 20 July 1990, Pinto v. Trinidad & Tobago, Communication No.
232/1987, para. 12.5; Views of 6 April 1998, Victor P. Domukovsky, Zaza Tsiklauri, Petre
Gelbakhiani and Irakli Dokvadze v. Georgia, Communications Nos. 623/1995; 624/1995;
626/1995 and 627/1995, para. 18.9.
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nhitng trudng hdp co lién quan dén &n t hinh, diéu hién nhién Ia bj cdo phai
dudc luat st hd trg mot cach hiéu qua trong tat cd cac giai doan t6 tung 72.
Trong nhitng trudng hgp d6, ngay ca khi bi cdo khéng mudn chi dinh luat su
do minh chon hay khdng mudn bi chi dinh luat su, tda an van phai chi dinh
mot luat su cho anh/chi ta 73.

NEu ngudi bi bat khdng cb ludt su do minh chon, ho cé quyén c6 mét luét
su do cd quan tu phap hodc cac cd quan khac chi dinh, trong moi trudng
hgp khi ma cong ly doi hoi, va ho khéng phai tra tién néu khong c6 du tién
thanh toan.
Khi chi dinh luat su bao chita, d€ cdng bang, phai xem xét cac yéu té:

i.  Md{c do nghiém trong cta hanh vi pham phap; va

ii. Muc d6 ban an 74,
Trong trudng hgp luat su bao chira do toa chi dinh, luat su dugc chi dinh phai:

i. Co du trinh d6 dé dai dién va bao chita cho bj cdo;

ii. Dugc dao tao va cd kinh nghiém doi hoi phu hgp véi ban chat va mirc
dd nghiém trong cua vu an dang ndi dén;

iii. Co thé thuc thi tat ca cac nhiém vu chuyén mdn clia minh ma khéng
bi de doa, can trd, qudy nhiéu hay bi can thiép khdng ding badi cac
cd quan chinh quy&n, k& ca cc quan tu phap;

iv. HO trg bi cdo bdng moi cach thich hdp va cé hanh ddng phéap ly dé
bao vé Igi ich cla bi cdo; va

v. Luon lubn tén trong tuyét dadi Igi ich ctia khach hang ctia minh.

72 Human Rights Committee, Views of 6 November 2003, Kurbanova v. Tajikistan, Communication
No. 1096/2002, para. 6.5; Views of 7 August 2003, Aliev v Ukraine, Communication No.
781/1997; Views of 30 March 1989, Robinson v. Jamaica, Communication No. 223/1987, para.
10.4; Views of 23 March 1999, Brown v. Jamaica, Communication No. 775/1997.

73 European Court of Human Rights, Judgment of 25 September 1992, Croissant v. Germany,
Application No. 13611/88, and Human Rights Committee, General Comment No. 32, Article 14:
Right of equality before courts and tribunals and to a fair trial, paras. 37 and 38.

74 Human Rights Committee, General Comment No. 32, paras. 37 and 38.
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5. Quyén dudc cb thdi gian va phucng tién théa dang dé€ chuin bi
bao chira

Tat ca nhitng ngudi bi budc mét toi hinh sy déu phai dudc cho thdi gian
théa dang va phudng tién hd trg thoa dang dé chuédn bi cho viéc bao
chita, k& ca co hdi trao d6i riéng vai ludt su do chinh ho chon.

B&t ky ai bi bat gilf vi mot téi hinh sy va dang chd xét x(r thi déu dugc cho
thdi gian va phuong tién hd trg thoa dang dé chudn bi cho viéc bao chira.
Quyén dugc bao chita nay ap dung cho tat ca cac giai doan cua tién trinh té
tung, k& ca giai doan diéu tra hinh su va giai doan nghe diéu tran tai toa 7>.

Thé nao la “thdi gian thoa dang” thi phu thubc vao cac tinh huéng/ diéu kién
ctia mdi vu &n, tirc 13 loai hinh t& tung, ban chat va do nghiém trong clia hanh
vi bi cdo budc la vi pham, va nhitng tinh huéng thuc té cda vu an. Cac yéu té
c6 thé& anh hudng dén viéc cu thanh “thdi gian thda dang” bao gém dd phirc
tap clia vu &n, mc d6 bi cdo dugc ti€p can vdi bang chirng va gép ludt su' cua
minh, va thgi han - theo luat qudc gia - cho tién trinh t6 tung dang ban dén.

Quy&n cula bi cdo dugc cé phuang tién hd trg thoa dang dé chuén bij cho viéc
bao chifa ddi hdi ho phai c6 kha ndng trao d&i, tham van luét su, dudc luat
su’ dén thdm, ma khdng bi can thiép, khdng bi kiém duyét, va dugc gilt kin
tuyét dai 76:

i. Phoéng van gilta ngudi bi bt va ludt su clia ho cé thé dudc tién hanh
trong tdm nhin, nhung khéng phai trong tdm nghe, clua cac quan
chlc hanh phap 77;

ii. Trao ddi gilta ngudi bi bdt va luat su cta ho khéng dudc coi la bdng
chirng chéng lai ngudi bi bat hay bi tu, trir phi c6 lién quan dén mot
toi 4c dang dién ra hodc dang dudc du liéu 78,

Quyén dudc c6 phudng tién ho trg thoa dang dé chuén bi bao chita doi hoi
réng bi cdo va ludt su clia anh/chj ta phai dugc dam bao ti€p cén t&t ca théng
tin, tai liéu phu hop, va cac bang chirng ma bén truy t8 du dinh dua ra toa dé
chéng lai bi cdo hay nhitng b&ng chitng d& giai toi 7°. Tuy nhién, quyén nay

75 Uy ban Nhan quy&n, Binh ludn Chung S& 32, doan 32.

76 Ibid., para. 34.

77 Nguyén t3c 18(4) ctua Tdp hdp Cac Nguyén tic Bao vé T4t cd Moi Ngudi Khéi T4t cd Cac Hinh
thirc Giam gilr va Cém tu.

78 Nguyén téc 18 (3 va 45) Tap hop Cac Nguyén tdc Bao vé Tt cd Moi Ngu'di Khoi Tt ca Céc Hinh
thic Giam gilt va Cam ta.

79 Uy ban Nhan quyén, Binh luan Chung S& 32, doan 33.
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cb thé bi han ché& mot cach hgp ly véi ly do an ninh, khi ma vu dn con dang
dudgc diéu tra va chuln bi.

Song nhitng han ché& nhu vay khdng thé la ki€u han ché& dua dén “bang chiing
bi mat” hay “nhan ching bi mat” &°,

Quyén dudc c6 phuong tién hd trg thoa dang dé chudn bi bao chita doi hoi
réng bi cdo phai c6 thé biét dugc quan diém clia cac chuyén gia doc lap, khi
anh/chi chuén bi bao chita cho minh.

6. Quyén khong bi biét giam (khong dugc tiép xuc véi thé gidi bén
ngoai)

Ai bi bat gitr d&u cé quyén dudc cung c&p phuacng tién hd trg ma ho can
dé lién lac mot cach thich hgp vdi luét su, bac si, gia dinh, ban bé, va
trong trudng hgp ho la céng dan nudc ngoai thi la dai s&f quan hoac lanh
su’ quan hodc mot t& chirc quéc té nao d6. Ho chiu su’ han ché va giam
sat chi khi diéu d6 1a can thiét dé dap (ng mot yéu ciu cong ly nao dé
hodc vi sy an toan clia cg sé ndi ho dang bi giam gitr.

Bat gilt bi mat, bat gilr khéng dudc cong nhan, biét giam hodc bi cdm cd kéo
dai la nhitng viéc bi cam tuyét dé6i theo luat qudc té 8. Tinh trang cdm c6 hay
biét giam mdt ngudi bi bat cé thé 1én tdi mdc trd thanh nhitng hanh déng bi
cam, nhu tra tan hoac ngugc dai 8.

Ngugdi bi bat phai dugc phép lién lac véi thé gidi bén ngoai, dac biét la gia
dinh va luét su cdia ho. Quyén nay chi cé thé bi han ché trong vai ngay va chi
la trong nhitng tinh huéng ngoai I€ do luat quy dinh, khi ma cg quan tu phap
hodc cac cd quan khac cho rang bat budc phai han ché né dé duy tri an ninh

80 Uy ban Lién My v& Nhan quyén, Bdo cdo s6 hai vé tinh hinh nhdn quyén d& Peru, doan 103, 104
va 110, va Bdo cao sé ba vé tinh hinh nhdn quyén ¢ Colombia, doan 121, 122, 123 va 124.

81 Human Rights Committee, General Comment No. 29, States of Emergency (Article 4), 31
August 2001,paras. 11 and 13; Concluding Observations of the Human Rights Committee:
United States of America, CCPR/C/USA/CO/3/Rev.1, 18 December 2006, para. 12; European
Court of Human Rights, Judgment of 25 May 1998, Kurt v. Turkey, Application No. 24276/94,
paras. 123 and 124; Inter-American Commission on Human Rights, Report on Terrorism and
Human Rights, OEA/Ser.L/V/II.116, Doc. 5 rev. 1 corr., 22 October 2002, paras. 211 and 213;
International Convention on the Protection of All Persons from Enforced Disappearances, Article
17.1; and Principles and Best Practices on the Protection of Persons Deprived of Liberty in the
Americas, Principle I.

82 Human Rights Committee, General Comment No.20: Article 7 (Prohibition of torture, or other
cruel, inhuman or degrading treatment or punishment), para. 6; Committee against Torture
Reports A/54/44, paras. 121 and 146; A/53/44, para. 135; and A/55/44, para. 182; and Inter-
American Court of Human Rights, Judgment 29 July 1988, Velasquez Rodriguez v. Honduras,
Series C No. 4, para. 156 and Judgment of 12 November 1997, Suarez Rosero v. Ecuador,
Series C No. 35, paras. 90-91.
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trat tu, hodc khi cac yéu cau ngoai I€é clia qua trinh diéu tra doi hoi nhu vay 8.
Trong moi trudng hgp, ngudi bi bat phai dudc gap luat su khdng mudn han
48 tiéng k& tir thai diém bi bat 84,

Ai bi bat cling déu c6 quyén thdng bao, hodc yéu cau chinh quyén théng béo,
dén gia dinh hodc nhitng ngudi thich hgp khac do ho chi dinh, vé viéc ho da
bi bat. Nhirng thdng tin d6 bao gom:

i.  Viéc ho bj bat, bi giam gilt hodc bi dua di chd khac;
ii. Dia di€ém ho bi giam hodc ngi ho bi chuyén dén;

Viéc thong bao can dudc thuc hién ngay lap tlc, hay it nhat cling khong
cham tré. Trong cac trudng hdp ngoai 18, thdng bao cé thé bi tri hodn néu cac
yéu cau ngoai lé clia qua trinh diéu tra doi hdi nhu vay. Tuy nhién, moi su tri
hodn déu khong dugc qua vai ngay.

Ngudi bi giam chd xét xr phai dugc cung cép tat cd cac phudng tién hd trg
hop ly dé& lién lac véi gia dinh, bé ban, va dugc thdm gdp. Quyén nay c6 thé
bi han ché theo luat dinh chi khi nao su han ché& d6 Ia can thiét d€ dap Ung
mot yéu cau cong ly nao do6 hoac vi an ninh trat tu clia ¢ quan ngi giam gilr.

Céng dan nudc ngoai bi giam chd xét x(r cd quyén lién lac bang phuang tién
thich hgp dén lanh su quan hoac cd quan dai dién ngoai giao cla nha nudc
ma ho cé qudc tich 8. Ho ciing phai dudc cung cdp tat ca cac phuong tién hd
trg hgp ly dé lién lac véi dai dién cla chinh pht nudc minh va dugc dai dién
dé thd8m g&p. N&u ho la ngudi ti nan hodc dang dudc su bao trg ciia mot td
chirc lién chinh phi nao @8, ho cé quyén lién lac hodc dugc dai dién cua té
chlc qudc té cé thdm quyén dé téi tham géap.

83 Principles 15, 16 and 18 of the Body of Principles for the Protection of All Persons under Any
Form of Detention or Imprisonment.

84 Human Rights Committee, Concluding Observations of the Human Rights Committee: Israel,
CCPR/CO/78/ISR, 23August 2003, para. 13; European Court of Human Rights: Judgment of 26
May 1993, Brannigan and McBride v. United Kingdom, Application Nos. 14553/89; 14554/89,
para 64; and Principle 7 of the Basic Principles on the Role of Lawyers.

85 Principle 16 (2) of the Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment; Article 36 of the Vienna Convention on Consular Relations; Article
38 (1) of the Standard Minimum Rules on the Treatment of Prisoners; Article 16 (7) of the
International Convention on the Protection of the Rights of All Migrant Workers and Members
of Their Families; Article 10 of the Declaration on the human rights of individuals who are not
nationals of the country in which they live; Article 2 (Comment (a)) of the Code of Conduct
for Law Enforcement Officials. See also, Inter-American Court of Human Rights, Advisory
Opinion OC-16/99, The Right to Information on Consular Assistance in the Framework of the
Guarantees of the Due Process of Law, 1 Ocboter 1999, Series A, No. 16.
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Ngudi bi bdt cé quyén dudc ki€m tra y t& phu hdp, nhanh chdng, ngay sau khi

bi

dua vao ndi giam gilt [nhap trai - ND] va dudc cham soc y té, dugc diéu

tri sau d6, néu can. Ché& do chdm séc stic khoe va didu tri nay 1& mién phi 8.

7.

Quyén dudc nhanh chéng dua ra truéc tham phan

T&t ca nhitng ngudi bi bat gilt vi pham toi hinh su déu c6 quyén dugc
nhanh chdng dua ra trudc th&m phén hodc cac quan chiic/cd quan khac
ma theo luat la cé thd&m quyén thuc thi nhiém vu tu phap, dé bao vé
quyén Igi cia ngudi bi bat gir.

Sau khi bi bat, bat ky ai bi bat vi pham t6i hinh su cling phai dugc nhanh
chéng dua ra trude thdm phan hodc cac quan chifc/co quan khac ma theo
luat 1a c6 thdm quyén thuc thi nhiém vu tu phap. T4t ca cac vu bat gilr déu
phai theo 1énh hodc chiu su kiém soat thuc té cia mét thdm phdan hodc cac
quan chirc/co quan khac ma theo luat 1a c6 thdm quyén thuc thi nhiém vu
tu phap #7.

Trong moi trudng hop, thAm phén hodc cdc quan chiic/co quan khac dudc
luat phap cho phép thuc thi nhiém vu tu phap phai:

m  Danh gid xem viéc bt gilt dé c6 hop phap khong;
m  Danh gid xem viéc giam ngudi trudc khi xét x{r cé can thiét khéng;

m  Xac dinh xem ngudi bi bat cé thé dugc tai ngoai chd xét x&r khéng,
va néu co thi phai véi diéu kién gi;

m  Bao vé quyén Igi cia ngudi bi bat;
= Ngan chdn moi hanh vi xdm pham cac quyén cén ban cta ngudi bi bat;

s Cho ngudi bj bdt co hdi d&€ bac bo tinh hgp phap cua viéc bat giit ho
va yéu cau dudc tra tu do, néu viéc bat |1a sai phap luat hodc tly tién.

86

87

Principle 24 of the Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment; Article 6 of the Code of Conduct for Law Enforcement Officials;
and Principle 5 (c) of the Basic Principles on the Use of Force and Firearms by Law Enforcement
Officials.

Declaration on the Protection of all Persons from Enforced Disappearance, Article 10,1,Body
of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment,
Principles 4 and 11 and Principles and Best Practices on the Protection of Persons Deprived of
Liberty in the Americas.
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Né&u ngudi bi bat dudc dua ra trudc mdt quan chiic khéng phai Ia thdm phan,
thi quan chlc d6 phai dugc phap luat cho phép thuc thi quyén tu phap va
phai doc 1ap va vo tu 8,

8. Quyén bac bé tinh hop phap cua viéc bat giir

Bt ky ai bi tudc doat tu do than thé vi bi bat giir thi déu cé quyén, vao
b4t ky giai doan nao trong tién trinh t6 tung hinh su (k& ca diéu tra va
xét xtr), kién ra trudc tdoa an dé tda an dé cé thé nhanh chéng xac dinh
tinh hop phap cla viéc bat gilt dé va ra lénh tra tu do cho ho néu viéc
bat gilr bi coi la trai phap luat.

Quyén bac bd tinh hgp phap cla viéc bat gilf, trudc tda an hodc thadm phan,
Ia mét quyén khéng thé bi han ché&/gidi han [non-derogable right] 8. Né la
yéu t& quyét dinh dé& bao vé quyén tu do than thé va ngdn chin bat giif tly
tién. N6 cling 1a y&u t8 quyét dinh d& ngén chdn hanh vi tra tdn, ngugc dai,
mat tich cuBng blrc, biét giam va cac hinh thdc vi pham nhan quyén tho bao
khac °°.

Né&u cé viéc kién nhu thé&, cd quan bat ngudi phai dua ngudi bi bat ra trinh
dién trudc tda an thich hop [produce the detainee], khéng chdm tré. Toa an
hay th&m phan thdm dinh tinh hgp phap cla vu bat gilt phai ra quyét dinh
cang sdm cang t8t, hodc khong cham tré, va phai ra 1énh tra tu do cho ngudi
bi bat d6 néu viéc bj bat 1a sai phap luat hay tly tién.

88 Inter-American Commission on Human Rights, Report on the situation of human rights in
Mexico, OAS document OEA/Ser.L/V/11.100, Doc 7 rev. 1, paras. 372 and 381; and European
Court of Human Rights, Judgment of 10 July 2008, Medvedyev and others v. France, Application
No. 3394/03, para. 61.

89 See, inter alia: Human Rights Committee, General Comment No. 29, paras. 14 and 16 and
Concluding Observations of the Human Rights Committee on Albania, CCPR/CO/82/ALB, 2
December 2004, para. 9; Inter-American Court of Human Rights, Advisory Opinion OC-8/87
of 30 January 1987, “Habeas corpus in emergency situations”, Series A No. 8, and Advisory
Opinion OC-9/87 of 6 October 1987, “Judicial guarantees in states of emergency”, Series A
No. 9; Article 27 of the American Convention on Human Rights; Articles 4 and 14 of the Arab
Charter on Human Rights; Article 17.2(f) of the International Convention for the Protection
of All Persons from Enforced Disappearance;Principle 32 of The Body of Principles for the
Protection of All Persons under Any Form of Detention or Imprisonment; Principle M (5)(e) of
the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa; Article 9
of the Declaration on the Protection of All Persons from Enforced Disappearancesand Resolution
1992/35 of the former UN Commission on Human Rights, entitled habeas corpus.

90 Special Rapporteur on torture, E/CN.4/2004/56, para. 39; E/CN.4/2003/68, para. 26 (i), and
A/57/173, 2 July 2002, para. 16; Inter-American Court of Human Rights Advisory Opinion OC-
9/87 of 6 October 1987, Judicial Guarantees in States of Emergency, (Articles 27(2), 25 and
(8) of the American Convention on Human Rights), Series A No. 9; para. 38; United Nations
Working Group on Enforced and Involuntary Disappearances, E/CN.41983/14, para. 141; E/
CN.41986/18/Add.1, paras. 55-58; E/CN.41989/18/Add.1, para. 136; E/CN.41990/13, para.
346; E/CN.41991/20/Add.1, para. 167; E/CN.41991/20, para. 409; E/CN.41992/18, paras.
368-370; and E/CN.41993/25, para. 514; European Court of Human Rights: Judgment of 26
May 1993, Brannigan and McBride v. United Kingdom, Application Nos. 14553/89; 14554/89,
paras. 62-63; Judgment of 12 March 2003, Ocalan v. Turkey, Application No. 46221/99, para.
86.
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Nha nudc phai thiét 1ap cg ché khang cdo trong tu phap va cac tha tuc trong
lap phap (vi du habeas corpus, amparo hay nhirng thu tuc tucgng tu), qua do,
ngudi bi bat cé thé bac bd tinh hgp phdp cla viéc bat gilr. Nhitng tha tuc do
phai don gian va nhanh chéng, va mién phi néu ngudi bi bit khéng c6 tién
tra.

O moi nai va moi lic, tda an phai 1&ng nghe va hanh ddng theo nhiing kién
nghi doi habeas corpus, amparo hay cac thu tuc tuong tu. Khéng mot tinh
hudng nao cé thé dugc vién din dé bao bién cho viéc tir chdi quyén dugc doi
habeas corpus, amparo hay cac thu tuc tuang tu.

Co quan thdm dinh tinh hgp phdp cla viéc bt gilt phai la mdt tda an hay
thdm phan ddc 1ap va v6 tu, dudc thanh Iap trén co s& luat phap °L.

D& viéc sira sai dugc hitu hiéu, quyén bac bd trudc tda tinh hdp phap cua
viéc bt gilt khdng bi han ché. Gidi han nhitng cin cf d€ nhan Iénh habeas
corpus, chdng han, chi dudc nhdn habeas corpus khi nao khéng cé can ci
phap ly dé€ bat ai dd, hodc khi c6 mdt su vi pham rd rang phap trinh chinh
dang, hodc doi hoi ngudi bi bat phai sir dung ky hét cac bién phap khac trudc
da, la viéc lam pha hoai tinh hiéu qua cla cd ché bac bo tinh hgp phap cla
viéc bat gilr o2,

B&t ky ai 1a nan nhan cla bt gilr trai luat phap déu cé quyén dugc doi boi
thudng, gém ca bdi thudng bang tién.

9. Quyén dugc dua ra xét xir trong khoang thai gian hgp ly

B4t ky ai bi bt vi mot cdo bubc hinh su cling déu c6 quyén dugc dua
ra xét xir trong mot khoang thgi gian hgp ly hoac dugc cho tai ngoai
chG xét xur.

B4t ky ai bi bat vi mét cdo budc hinh su ciling déu cé quyén dugc dua ra xét
XU trong mot khodng thgi gian hgp ly va khéng bi tri hodn qua muirc, hoac
dudc tai ngoai chg xét xur 2.

91 Inter-American Court of Human Rights, Advisory Opinion No. OC-8/87 of 30 January 1987,
Habeas corpus in emergency situations, Series A No. 8(Articles 27(2), 25(1) and 7(6) American
Convention on Human Rights), paras. 35 and 42; African Commission on Human and Peoples’
Rights, Principle M (5(e)) of Principles and Guidelines on the right to a fair trial and Legal
Assistance in Africa.

92 Human Rights Committee, Concluding observations of the Human Rights Committee: Japan,
CCPR/C/79/Add.102, 19 November 1998, para. 24.

93 See, Article 38 of the Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment and Human Rights Committee, Views of 4 April 1995, Leroy Shalto
v. Trinidad and Tobago, Communication No. 447/1991, para. 7.2.
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Ca viéc giam gilr kéo dai ma khéng xUr 1&n viéc giam gilt kéo dai chd xét
XU ma phién toa bi tri hodn thai qua, déu bi cdm theo luat quéc t€, va cau
thanh hanh vi bat gilf tuy tién. Trong cac trudng hdp lién quan dén nhitng toi
nghiém trong nhu gi€t ngudi, va khi bi cao bi toa bac dé nghi bao lanh, bi cao
phai dugc xét x(r cang s6m cang tot °4.

Khoang thgi gian bao lau la hgp ly thi dugc danh gia tuy cac tinh hudng
trong tirng vu an %, Cac thanh t6 dudc xem xét khi th&m dinh tinh hgp ly cla
khoang thgi gian giam gilr gom co:

i. DO phlc tap ciia hanh vi bi cdo bubc la pham phap, va s6 ngudi bi
cao buéc la tha pham;

ii. DO phirc tap cua cbng tac diéu tra va thu thap bdng chiing thuc té&;

iii. DO phtc tap clia bat ky van dé phap ly nao ma vu an néu ra, trong
chirng muc lién quan dén viéc danh gia doé dai cia khoang thdgi gian
giam gilf trudc khi xét xur;

iv. Ung xU ctia bi cdo; va

v. Ung xtr clia cdc cd quan chiju trach nhiém didu tra va truy t8, cling
nhu Ung x&r cla tda &n hay thdm phéan, va cach ho x&r ly vu an.

10. Cac quyén dudc hudng trong qua trinh diéu tra

Ngay ca trong tién trinh diéu tra hinh su, ngudi bi bt van phai ti&p tuc
dugc hudng cac quyén va quyén tu do can ban, mac du cé nhitng han
ché nhat dinh von la tinh chat c6 hitu cua viéc bi tudc doat tu’ do than
thé. Bén canh quyén dudgc gap luat su, cadc co ché bao vé ngudi bi bat
trong qua trinh th&m va&n con bao gdm viéc cAm ép ngudi bi bat phai
nhéan tdi hodc tu khai diéu gi bat Igi cho ban than, loai bé nhifng bang
chling thu dugc bang bién phdp tra tdn hodc ngudc dai, va quyén co
phién dich, quyén dugc ti€p can nhitng ho sg, bién ban ghi lai tién trinh
th&m véan [buat luc].

94 See, inter alia, Human Rights Committee: General Comment No. 32, Article 14: Right to equality
before courts and tribunals and to a fair trial, para. 35; Views of 19 July 1995, Isidora Barroso
on behalf of her nephew, Mario Abel del Cid Gomez, v. Panama,Communication No. 473/1991,
para 8.5; and Views of 16 July 2001, Sandy Sextus v. Trinidad and Tobago, Communication No.
818/1998, para. 7.2.

95 Human Rights Committee: General Comment No. 32, Article 14: Right to equality before courts
and tribunals and to a fair trial, para. 35.
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Bat ky ai bi tinh nghi hodc bi cdo buéc pham toi déu cé quyén dugc gia dinh
la v6 t6i va dugc dbi xir nhu la ngudi vo téi cho dén bi chirng minh la co toi,
theo luat dinh, tai mot phién xét xif trong d6 ho da cé tat ca nhitng bdo dam
can thiét dé€ bao chira. Piéu nay cé nghia la:

i. Nguyén tac suy doan vé tdi phai dugc bdo dam ca trong giai doan
diéu tra 1an trong giai doan xét x(r;

ii. Viéc bi giam trudc khi xét x(r, bao Ianh bi tir chdi, hay bat ky phat
hién nao vé trach nhiém dan su phai chiu, cling khong c6 anh hudng
nao lam tén hai dé&n nguyén tic suy doan vo toi; va

iii. Cac cd quan nha nudc cé nghia vu tu kiém ché& d& khéng két an trudc
khi xét x(r, chdng han, bang cach trdnh dua ra cic phat bi€u cong
khai xac nhan bi cdo cd toi %.

T&t cad nhitng ngudi bi cdo budc pham tdi hay bi bat déu khdng ai cd thé bj
ép phai thu toi, tu budc toi minh hodc khai diéu gi chdng lai bat ky ngudi nao
khac. Tat ca nhitng ngudi bi cao buéc pham toi déu cé quyén gilt im lang
trong sudt qua trinh thdm van.

Trong qua trinh thdm v&n, ngudi bi bdt khéng phai chiu bao hanh, de doa,
hay nhitng phudgng phdp thdm van cé thé lam hdng kha néng ra quyét dinh
hodc suy xét clia anh/chi ta. B4t ky phuong phap thdm van nao cdu thanh
hanh déng tra tan hodc cac hinh thic d6i x&r tan bao, v6 nhan dao, ha thap
nhan phdm, déu bi nghiém cdm. Chdng han, cac bién phap thdm vén sau
day bi cEm: bét ngbdi & tu thé gdy cang thdng kéo dai, cach ly kéo dai, 1am
hong cac gidc quan, trum kin dau, Idm lanh ho3c néng, tac ddng thay déi
ché& dd &n va ngu, khai thac nhitng ndi sg riéng tu clia ngudi bi bat, danh dap
tan nhan, treo tu nhan Ién trong nhifng tu th& gay nhuc nha va dau dén, tra
dién, bat nghe nhac to qua murc, khéng cho ngu, de doa, k& ca doa giét, trén
nudc hodc cac hinh thic tra tan tuong tu, s dung cong va khoa tay chan 7.

Nhirng IGi khai thu dudc nhg tra tan, ngugc dai, doa giét hay cac hinh thic vi
pham nhan quyén thé bao khac khéng dugc dua ra lam bdng chiling, trir phi
& nhitng phién xét x&r chinh nhitng ngudi bi budc tdi d3 tién hanh cac kiéu tra
tan doé hodc cac hinh thirc vi pham nhan quyén thé bao nhu thé.

96 Human Rights Committee: General Comment No. 32, Article 14: Right to equality before courts
and tribunals and to a fair trial, para. 30.

97 Human Rights Committee, Concluding Observations of the Human Rights Committee: United
States of America, CCPR/C/USA/CO/3 of 15 September 2006, para. 13; Committee against
Torture, Conclusions and Recommendations of the Committee against Torture: United States
of America, CAT/C/USA/CO/2 of 25 July 2006, para. 24, and Inter-American Commission on
Human Rights, Report on Terrorism and Human Rights, doc. cit., paras. 211 and 213.
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B4t ky ai khong hi€u hay khdong néi dugc mot cach théa dang thir ngdn ngit
ma cac cd quan chifc nang s dung thi déu cé quyén dudc su trg gilp cla
mot phién dich vién, mi&n phi néu can, trong qua trinh xét xir va/hodc trong
tién trinh diéu tra sau khi bj bat.

Thdi gian clia bat ky cudc thdm van nao ddi véi mot ngudi bi bat hay bij tu,
va khoang thdi gian nghi giai lao giita cac Ian thdm van, cling nhu danh tinh
clia cac quan chic tién hanh thdm van va nhitng ngudi khac c6 mat, déu
phai dugc ghi lai %. Nhitng ban ghi nhu thé& phai d&€ ngoé cho ngudi bi bat hodc
ludt su cua ho tiép can. Khi ngudi bi bat 1a nit, th&m v&n phai c6 nhan vién
nf c6 mat.

Chi dugc sir dung nhan chirng gidu tén trong nhitng tinh huéng ngoai |€ trong
giai doan diéu tra cla qua trinh té tung. Hinh thifc lam chi*ng nay khoéng dudc
sr dung tai toa hay tai cac phién diéu tran, trong bat ky trudng hgp nao, tinh
hudng nao. Tda an hodc thdm phan, cling nhu bén bao chita va bén céng té,
phai biét danh tinh cla nhan ching tai phién toa.

Ngudi bi bat cé quyén dudc trg gitip bdi mot luat su trong subt qua trinh tham
van, k& ca vao nhiing giai doan dau tién cla cac cudc thdm van cla canh
sat/cdng an. M3c du quyén nay cé thé phai chiu nhitng han ché& hgp ly trong
mot so tinh hudng ngoai 1€, nhung xét toan bé tién trinh, nhitng han ché nhu
vay khéng dugc tudc di cia bi cdo quyén dugc diéu tran céng bang, va cling
khong dugc cdu thanh hanh vi cdm c6 kéo dai hay biét giam kéo dai *°.

11. Quyén bi giam giit 8 mot nai giam giif chinh thirc

Moi ngudi bi bt déu cé quyén chi bi giam gilt & nhitng nci giam gilt
dugc cong nhan chinh thirc.

Moi ngudi bi tudc doat tu do than thé déu cé quyén chi bi giam gilt § nhitng
noi giam gilr dugc cong nhan chinh thirc 100,

98 Human Rights Committee, General Comment No. 20, Prohibition of torture and cruel
treatment or punishment (Article 7), para. 11; Committee against Torture, Conclusions and
recommendations of the Committee against Torture: United States of America, CAT/C/USA/
CO/2, 25 July 2006, para. 16; and Principle 23 (1) of the Body of Principles for the Protection
of All Persons under any Form of Detention or Imprisonment.

99 European Court of Human Rights, Judgment of 8 February 1996, John Murray v. the United
Kingdom, Application No. 18731/91, paras. 63, 64 and 66.

100 Human Rights Committee, General Comment No. 20,para. 11.
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Tai tat ca cac dia diém giam gilf, ludn phai c6 mét ban dang ky chinh thirc,
cap nhat nhitng ngudi bi tudc doat tu do than thé. Nhitng ban ghi danh dé
phai chra dung théng tin cu thé vé& nhitng ngudi bi tudc doat tu do than thé,
bao gém:

Vi.

Vii.

viii.

Danh tinh clia ngudi bi tudc doat tu do;
Cac can cl va nguyén nhan cua viéc tudc doat tu do;
Ca quan ra Iénh tudc doat tu do clia ngudi do;

Cd quan va danh tinh cta quan chlic hanh phap da thuc hién viéc
tudc doat tu do chia ngudi do;

Ngay thang, gid gidc va dia diém ndi ngudi do bi tudc doat tu do va
dua dén ngi giam gilf;

Pia diém giam gilt, ngay thang va thdi diém dén noi dé va cd quan
chiu trach nhiém & do;

Ca quan chiu trach nhiém giam sat viéc tudc doat tu do ciia ngudi do;

Ngay thang va thdi diém ngudi dé xudt hién Ian dau trudc co quan
tu phap hoac cd quan quyén luc nao khac;

Ngay thang va thdi diém cda moi Ian xudt hién trudc co quan tu
phap; va

Ngay thang va thdi gian ngudi d6 bi chuyén di ngi giam gilt khac,
dia diém dén va cd quan chiu trach nhiém vé viéc chuyé&n ngudi di.

Ban dang ky chinh thiric, cap nhat tat cd nhirng ngudi bi tudc doat tu do nay
phai luén d& ngd cho cd quan tu phap hodc bat ky cd quan qudc gia va qudc
té c6 thd&m quyén nao khéc, cling nhu dé& ngd cho than nhan cta ngudi bi bat,
ludt su ciia ngudi bi bat hodc bat ky ai khac cé Igi ich chinh dang, ti€p can.

12. Quyén dugc ddi xi nhan dao va khong bi tra tan trong khi bi
giam giir

T&t ca nhitng ngudi bi tudc doat tu do than thé déu cd quyén dugc ddi
XU nhan dao, tén trong nhan phdm vén gan lién véi ngudi dd, va khéng
bi tra tan, khong bi d6i x(r hay trirng phat tan bao, vé6 nhén dao, ha
thdp nhan pham.
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Nha nudc phai bao dam rang tat ca nhitng ngusdi bi tudc doat tu do than thé
déu c6 quyén dugc d8i xIr nhan dao, tdn trong phadm gid v6n gan lién véi
ngudgi do, va khong bi tra tan, khong bi déi xir hay trirng phat tan bao, vo
nhan dao, ha thdp nhan phdm. Khéng mét tinh hudng ngoai I& nao - cho du
14 tinh trang chién tranh hay nguy cgd chién tranh, bt 6n chinh tri trong nudc
hay b4t ky tinh trang kh&n cdp cdng cdng nao khac - cé thé dudc st dung
dé bao bién cho hanh ddng tra tdn va/hodc ngudc dai hay tir chdi quyén cla
ngudi bi bt 1a dugc d8i x nhan dao va toén trong phdm gia vén gan lién véi
ngudgi do 101,

Cam c6 kéo dai, biét giam kéo dai va cach ly hoan toan kéo dai, la nhitng viéc
bi cdm tuyét dGi theo luat qudc té.

Cac nudc phai cung c8p cho ngudi bi bat nhitng gi dam bao nhu cau thiét yéu,
nhu d6 an, phuadng tién giat gid va vé sinh, givGng ngu, quan ao, cham sécy
té€, dudc tiép xuc v8i anh mat trdi, dudc giai tri, tap thé duc, va cac phuong
tién hd trg dé ngudi bi bat cd thé thuc hanh nghi 1€ tdn gido va lién lac giao
ti€p véi ngudi khac, k& ca nhitng ngudi & thé gii bén ngoai.

T4t ca nhitng ngudi bi bat, cac dai dién phap ly, thadn nhan cua ho, va nhiing
ngudi khac cé Igi ich chinh dang, déu c6 quyén dé nghi hoac khi€u nai vé
cach d6i x(r véi ngudi bi bat, dac biét trong cac trudng hgp cé su tra tan hay
d6i xtr tan bao, v nhan dao, ha thdp nhan phdm khac. D& nghij va khiéu nai
dugc guri dén cG quan chiu trach nhiém trudc nhirng cép cao hon vé viéc quan
ly noi giam gii, va khi can, dén nhitng cd quan chirc ndng thich hgp cé thdm
quyén xem xét lai hay s(ra sai. Quyén nay kéo theo:

i. T&t ca moi ngudi bi bat déu dugc cho biét vé quyén nay ngay khi ho
vao ndi giam gil;
ii. D& nghi hoac khiéu nai sé dugc bao mat néu co6 yéu cau;

iii. Tat ca cac dé nghi va khiu nai déu dudc thdm dinh nhanh chéng va
dugc phan hoi khédng cham tré mot cach vo ly;

iv. NEu dé nghi hoac khi€u nai bi bac bd hoac, trong trudng hgp bi tri
hodn mot cach thai qua, ngudi khi€u nai cé quyén dua nd ra cd quan
tu phap hoac cac cc quan quyén luc khac;

v. Ngudi bi bat gilt hodc ngudi co Igi ich chinh dang s& khdng phai chiu
thanh kién, dinh ki€n nao vi da gui dé nghi hoac khi€u nai.

101 Human Rights Committee, General Comment No. 29, paras. 11 and 13.
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Ngugi bi bat gilt phai dugc ti€p cén dich vu chdm sdc sirc khoe véi cuing ché&
do nhu nhirng ngudi khong bi giam gilt, va khéng phai chiu su phan biét déi
x(r nao vi dia vi phap ly cta ho.

i. Ngudi bi bat gilr phai dugc cham séc y té va dudc diéu tri khi can.
Viéc chdm séc va diéu tri d6 phai 1a mién phi;

ii. Viéc khdm bénh cho ngugi bi bat gilt hodc bi tu dd, tén cua bac si,
va két qua khdm bénh phai dudc ghi chép lai, va ho sd dé dugc dam
bao d&€ ngo dé tiép can.

Ngugi bi giam gilt phai dugc diéu tri tuong xrng vdi tinh trang clia anh/chi ta
khi khéng bi két t6i. Ngudi bi giam gilr trudc khi xét x{r phai dugc giam tach
biét v@i nhitng ngudi da bi két t6i va da cd an.

Ngudi vi thanh nién bi giam gilt phai luén luén dugc giam tach biét vdi ngudi
trudng thanh bi giam gilt hay tu nhén, cling nhu tach biét véi nhitng ngudi vi
thanh nién da bi két toi, trir phi viéc d6 bi coi la di ngugc lai véi Igi ich quan
trong nhat cua tré em.

Nha nudc phai cd cac bién phap ddc biét d& bao vé phu nif mang thai va
dang nu6i con nho, tré em va vi thanh nién, ngudi gia, ngudi dau yéu, tan
tat, khi ho bj tudc doat tu do than thé. Nhu ciu va viéc dp dung nhiing bién
phap dé ludn ludn phai dudc xem xét bdi cd quan tu phap hodc cac cg quan
quyén luc khac.

Phu n{f ludn luén phai dugc giam tach biét vdi dan 6ng, phai do cac nhan vién
n{r giam sat, va khi dang bi giam thi phai dugc cham séc, bado vé, cling nhu
dugc hudng nhitng hd trg ca nhan can thiét - du 1a hd trg vé tdm ly, y t& hay
thé& chat - ma ho cé thé c6 nhu ciu vi ly do gidi tinh.

i. Trong cac cd sG giam chung nam-nif, khu vuc trai giam cta phu nit
phai thudc thd&m quyén trach nhiém ctia mét quan gido nit, ngudi nay
sé gilr chia khéda cta khu vuc nif trong cg sé do.

ii. Quan gido nam khdéng dudc vao khu vuc trai giam nit néu khéng co
quan gido nir di cung.

iii. TU nhan ni¥ chi cé thé bi gidm sat bdi quan gido nir. Tuy nhién, diéu
nay khong cé nghia la loai cdc nhan vién nam gidi, nhét la lai la bac
si va gido vién, khéi viéc thuc thi cac nhiém vu chuyén moén cta ho
trong cd sé giam gilf hodac trong khu vuc giam danh riéng cho n{t gidi.
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iv. Chi c6 quan gido nir méi dudc gilr trach nhiém kham xét than thé
ngudi bi giam la nir.

Khéng bao gi§ dugc s dung cac cdng cu kiém soat than thé, nhu cong tay,
xich, &o tréi tay [strait-jacket] d& trirng phat ngudi bi giam gitf. Hon thé nira,
xich va xiéng khéng dugc dung dé kiém soat. Cac céng cu kiém soat khac chi
cb thé& dudc dung trong cac trudng hop sau:

i. Phong ngtra hanh vi bo trén trong Itc di chuyén, véi diéu kién phai
thdo bo cac céng cu dé khi tu nhan ra trudc cd quan tu phap hoac
hanh chinh;

ii. Vilydoy té&, theo chi dan cta nhan vién y té;

iii. Theo lénh cla gidm dbc, d& ngdn chan ngudi tl tu gdy thuang tich cho
minh hoac cho ngudi khac hoac pha hoai tai san, néu cac bién phap
ki€m sodt khac that bai; trong trudng hop do, gidm ddc phai ngay lap
tlrc tham van nhan vién y té va bdo cao lén cdp hanh chinh cao han.

Trong bét ky trudng hgp nao cling khong dugc phép st dung cac cong cu nhu
vay lau haon thdi gian that su can thiét.

Viéc khdm xét than thé ngudi bi bat phai dudc tién hanh bdi ngudi déng gidi,
va theo mot cach tdn trong nhan phdm clia ngudi bi kham xét.
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VI. CAC TIEU CHUAN AP DUNG CHO TIEN TRINH XET
XU

Trong chuong nay, ching ta xem xét cac tiéu chudn qudc té 1°2 d3c biét ap
dung cho tién trinh t8 tung hinh su, ma cu thé la xét x&r va diéu tran tai toa.
Cudi chudng s& c6 mot danh séch liét ké nhitng ngudn Iuat chinh clia mbi
tiéu chuén quéc té dé.

T4t ca cac tién trinh t8 tung hinh su déu phai dién ra trudc mot toa an hay
thdm phan déc 18p va vd tu, dudc lap ra trén cd sd luat phap (xem Chuadng
IV cua s6 tay nay). Nhu ludt hoc qudc t& vé nhan quyén d3 lién tuc tai khang
dinh, chi c6 mét tda an ding ludt méi cé thé xét x(r va budc tdi mét ca nhén
nao doé vi mot téi hinh sy 193, va luat qudc té vé nhan quyén cdm moi hanh vi
két toi hinh su bdi moét co quan khéng cu thanh tda an hay thdm phan 104,
Quyén dudc xét x(r bdi mot tda &n ddc 1ap, vo tu va cd thdm quyén la quyén
tuyét dé6i va khdng cé ngoai 1é nao 103,

DE viéc t6 tung hay xét x{r hinh sy dudc coi 1a phu hgp véi luat quéc té, thi
néu chi ti€én hanh ching trudc mot tdoa an hay thdm phan ddc 1ap va vo tu la
chua du. Chang phai dudc thuc hién trén tinh than tén trong hgp ly déi vdi
cac yéu cau tu phap da dudgc xac 1ap trong nhitng tiéu chuédn qudc té vé phap
trinh chinh dang 106,

102 Trong mot s trudng hdp, ban van cua tiéu chudn tuong ng dudc d& cap tdi s& dudc trich dan
truc tiép trong s6 tay nay.

103 Human Rights Committee,General CommentNo. 29, States of Emergency (Article 4),31 August
2001, para. 16.

104 Human Rights Committee, General Comment No. 32, Article 14: Right to equality before courts
and tribunals and to a fair trial, para. 18. See also Inter-American Commission on Human
Rights, Report No. 49/00 of 13 April 2000, Case No. 11.182, Rodolfo Gerbert Ascencio Lindo et
al. (Peru), para. 86.

105 Human Rights Committee, General Comment No. 32, paras. 18 and 19; Views of 28 October
1992, Miguel Gonzalez del Rio v. Peru, Communication No. 263/1987, para. 5.2. See also the
Arab Charter on Human Rights, Articles 4 and 13.

106 Universal Declaration of Human Rights, Article 10, the International Covenant on Civil and
Political Rights, Article 14, European Convention for the Protection of Human Rights and
Fundamental Freedoms,Article 6; the Charter of Fundamental Rights of the European Union,
Article 47; the American Declaration of the Rights and Duties of Man,Article XXVI; the American
Convention on Human Rights, Article 8; the African Charter on Human and Peoples’ Rights,
Articles 7; the Arab Charter on Human Rights,Article 13; and Principles and Guidelines on the
Right to a Fair Trial and Legal Assistance in Africa.
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1. Quyén dugc xét xir cong bang

Bi cdo co quyén dugc xét xir cong bang. Quyén dugc xét xir cbng bang
bao trum Ién tdt cad cac thd tuc va yéu cau lién quan dén phap trinh
chinh dang dugc quy dinh trong cdc tiéu chudn quéc té. Tuy nhién,
pham vi cla né réng hon téng cdng tat ca cac yéu ciu riéng lé lai, va
né phu thudc vao tdng thé hanh xir cua tda an.

Y niém vé& mét phién toa dat dudc tat ca nhitng yéu cdu ding dén kéo theo
viéc phai bao dam diéu tran céng bang. Su céng bang trong diéu tran doi
hoi khong dugc c6 bat ky mét anh hudng truc ti€p hay gian ti€p, mét ap luc
hay de doa hay can thiép nao tlr bat cr bén nao va vi bat ky dong ca gi 197,

Diéu tran s& 1a khéng cdng béng néu, chdng han, bi cdo trong tién trinh t&
tung hinh su lai phai d6i mat véi mét cdng chldng thé hién thai dé thu dich,
hodc néu toa lai dung th cho su ung hé véi mét bén nao dé trong phong xr
an, qua do vi pham quyén dudgc bao chifa, hodc néu bi cdo phai dirng trudc
cac bi€u hién thu dich khac, vdi nhitng tdc ddng tuang tu. Viéc ban bdi thdm
bdc 16 thai do phan biét chiung toc ma lai dudc toa an dung thr, hoac mot su
Iva chon bdi thdm dodn cé tinh chat phan biét ching tdc, la cac vi du khac vé
nhirng tac ddng tiéu cuc ddi vai tinh cdng bang trong t6 tung 8,

Quyén dudc xét x&r cdng bang cé thé bi vi pham theo r&t nhiéu ciach. Nguyén
téc chung 1a bj cdo ludn ludn phai dudc tao co hdi thuc su dé tra 16i cac cdo
budc, kiém tra, dat vdn d& nghi van va bac bé cac bang chiing, kiém tra va
kiém tra chéo cac nhan ching, va lam nhiing viéc dé trong khéng khi dugc
tén trong phdm gid (vi du, ho phai thuc su cé thé tham gia mot cach hitu
hiéu vao cdc tién trinh va cé thé thuc thi mot cach hitu hiéu quyén dugc xét
xUr cbng bang ma ho cd).

Quyén dugc xét xr cdng bang kéo theo viéc thuc thi va tudn thu nhitng doi
hdi khac nhau vé té tung va nhitng yéu cédu von la cé hitu cia phéap trinh
chinh dang, bao gom:

107 Human Rights Committee, General Comment No. 32, Article 14: Right to equality before courts
and tribunals and to a fair trial,para. 25.

108 See, inter alia: Human Rights Committee, General Comment No. 32, Article 14: Right to
equality before courts and tribunals and to a fair trial,para. 25. See also; Views of 20 July 2000,
Gridin v. Russian Federation, Communication No. 770/1997, para. 8.2. See also: Committee
on the Elimination of Racial Discrimination, Narrainen v. Norway,Communication No. 3/1991,
para. 9.3.

91



92

Cam nang Hudng dan Thuc hanh s6 5

i. Yéu cau ti€n trinh phai dugc thuc hién nhanh chdng bdi tdoa an hay
thdm phan, khéng bi tri hodn mdt cach vé ly 1;

ii. Quyén cua bi cdo dudc cé mat tai phién tda va dugc 18ng nghe truc
ti€p [in person] 119;

iii. Quyén dudc bao chita, gom ca viéc bi cdo dugc tao cd hdi thoa dang
dé phan (*ng trudc nhitng cdo budc nhdm vao anh/chi ta t;

iv. Nguyén tac binh dang trong t& tung hay “binh ddng vé quyén nang”
gilra cac bén trong to tung 112;

v. Nguyén tac t6 tung tranh bién 113; va
vi. Quyén dugc hd trg phap ly 14,

Khai niém phién tda cdng bang véi cac bao dam hgp ly co lién quan truc tiép
dé&n nguyén tic binh dang trudc toa an. N6 kéo theo yéu cau la ca bi cdo 1an
bat ky bén nao khéc trong tién trinh d&u phai cé quyén binh dang vé quyén
nang va tat ca cac bén tham gia tién trinh dang dé cap déu phai dugc doi
XU khong cé su phan biét nao 15. Tat ca cac bén tham gia phién xét xr déu
c6 cung cac quyén cé tinh chat thu tuc [procedural rights] tr&r phi phap luat
c6 quy dinh khac. Trong trudng hgp phap luat c6 quy dinh khac, moi su béat
binh ddng vé th( tuc cdn dugc giai thich bédng nhitng cdn cr hdp ly va khach
quan, khéng kéo theo cac bat Igi hodc sy bat cdng trén thuc té cho bi cdo
116, S& khéng c6 binh ddng vé quyén nang, néu chadng han bén cong té cd
thé khang cdo d6i vdi mot quyét dinh cu thé&, nhung bén bi cdo lai khdng thé
khang cdo '*7.

109 Human Rights Committee, General Comment No. 32, Article 14: Right to equality before courts
and tribunals and to a fair trial,para. 27.

110 European Court of Human Rights, Judgment of 19 February 1996, Botten v. Norway, Application
No. 16206/90, para. 53.

111 Inter-American Commission on Human Rights, Report on Terrorism and Human Rights, OAS Doc.
OEA/Ser.L/V/11.116, Doc. 5 rev. 1 corr., of 22 October 2002, paras. 260 and Recommendation 10.

112 Human Rights Committee, General Comment No. 32, Article 14: Right to equality before courts
and tribunals and to a fair trial,para. 13.

113 Human Rights Committee, Views adopted on 26 March 1992, D. Wolf v. Panama, Communication
No. 289/1988, para. 6.6.

114 Inter-American Commission on Human Rights: Report No. 58/02 of 21 October 2002, Case
No. 12.275, Denton Aitken (Jamaica), para. 148; Report No. 56/02 of 21 October 2002, Case
No. 12.158, Benedict Jacob (Grenada), para. 102; and Human Rights Committee, General
Comment No. 32, Article 14: Right to equality before courts and tribunals and to a fair
trial,paras. 37 and 38.

115 Human Rights Committee, General Comment No. 32, Article 14: Right to equality before courts
and tribunals and to a fair trial,para. 8.

116 Human Rights Committee, Views of 23 July 2007, Dudko v. Australia, Communication No.
1347/2005, para. 7.4.

117 Human Rights Committee, Views of 3 April 2003, Weiss v. Austria, Communication No.
1086/2002, para. 9.6, and Views adopted on 30 March 1989, Robinson v. Jamaica,
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Cac bén déu phai dugc d6i x(r theo mot cach bao ddm cho ho ¢ vi thé binh
dang vé t6 tung trong subt tién trinh xét x{, va vi thé binh d&ng dé tranh
tung trong nhiing diéu kién s& khdng khién ho bi bat Igi dang ké trudc ddi
phugng. Nguyén tdc binh ddng vé quyén ndng nay cé nghia la:

Ca hai bén déu dudc cé thdi gian va phudng tién hd trg thoa déng
dé chuén bj tranh tung va c6 cg hdi thuc su dé trinh bay cac ly I8 va
bang chi*ng clia minh, va bac bd hodc hdi dap trudc céc ly 1€ hodc
bang ching cla ddi phuong;

Ca hai bén déu c6 quyén tham van va dugc dai dién bai mot dai dién
phap ly hodac mot ca nhan co trinh d6 khac, do ho lua chon, vao bat
ky giai doan nao cua tién trinh t6 tung;

Né&u cd mot trong céc bén khdng hi€u hodc khdéng néi dudc thir tiéng
ma cd quan tu phap st dung, ho phai dudc hd trg bdi mot phién
dich vién;

Quy&én va nghia vu cla ca hai bén chi c6 thé bi tadc dong bdi nhitng
phan quyét chi dua trén cdc bdng chirng dua ra trudc toa; va

Ca hai bén d&u c6 quyén khang cdo quyét dinh cla tda sd tham trudc
mot cd quan tu phap cap cao haon.

Khéng dugc dién giai binh d&ng va céng béng trong tién trinh tu phap thanh
su bao d@m khdng c6 16i ndo tir phia toa an cé tham quyén 8, Tuy nhién,
néu thuc té cho thdy viéc danh gid cac bang chiing hodc viéc van dung luat
rd rang la tly tién hodc di dén ngudng pham 16i hién nhién, phi nhan céng
ly, hodc toa an da vi pham nghia vu doc 1ap va vo tu cla nd, thi khi do, quyén
dudc xét x(r cdng bang va hudng phap trinh chinh dang da bi vi pham 119,

Communication No. 223/1987, para. 10.4.

118 Human Rights Committee, Decision on admissibility of 30 March 1989, B. d. B. v. The
Netherlands, Communication No. 273/1988, para. 6.3, and Decision on admissibility of 21 July
2005, Martinez Mercader and others v. Spain, Communication No. 1097/2002, para. 6.3.

119 Human Rights Committee, General Comment No. 32, Article 14: Right to equality before courts
and tribunals and to a fair trial,para. 26.
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2. Quyén du diéu tran cong khai

Ngoai trir trong cac tinh hudng dudc xac dinh rat chat ché, diéu tran tai
toa an trong to tung hinh su phai dugc md cong khai cho céng ching,
va phan quyét clua tda phai dudc cong bo.

T4t ca cac phién tdoa vé nhitng van dé hinh su, trén nguyén tac, phai dugc
tién hanh bdng IGi noéi va cdng khai. Diéu tran céng khai s& dam bao tinh
minh bach cua tién trinh xét x&f va nhd dé tao mot cd ché bao vé quan trong
cho Igi ich ctia ca nhan va xa hoi ndi chung 12°,

Tat cad moi ngudi khi bi truy t6 vi mét téi hinh sy déu cé quyén diéu tran cong
khai trong qua trinh t8 tung trudc mot toa an hodc thdm phan phién toa. Tuy
nhién, quyén diéu tran cong khai khéong nhat thiét 4p dung cho tat ca tién
trinh & tda thugng thdm - cd thé dién ra trén cd sé trinh bay b&ng vén ban
- va khdéng nhat thiét ap dung cho cac quyét dinh trudc khi xét x&r ma céng
t6 vién va cac cd quan cong quyén khac dua ra 121,

D& bao dam rang diéu tran va xét xr la cdng khai thi:

i. T&tca cac thdéng tin can thiét, lién quan dén ngay gid va dia diém cu
thé s& dién ra diéu tran va xét xu, cling nhu cac chi tiét vé toa an
chiu trach nhiém nghe diéu tran, phai dudc toa an lién quan cong bé
cho céng ching;

ii. Cac cd quan chlc nang phai xay dung mét hé théng céng bé thong
tin vé diéu tran, hé théng nay hoat déng v6 han;

iii. Nhirng ngugi trong cong ching mudn tham du diéu tran va xét xu
déu phai dugc cung cdp cac phuang tién hd trg thich dang dé co thé
tham du;

iv. Tat ca cac phién diéu tran phai céng khai cho quang dai quan ching,
khéng dugc gidi han chi cho mdt nhdm ngudi cu thé 122;

120 Human Rights Committee, General Comment No. 32, Article 14: Right to equality before courts
and tribunals and to a fair trial,para. 28. See also: European Court of Human Rights, Judgment
of 8 December 1983, Axen. Germany, Application No. 8273/78, para. 25; Inter-American Court
of Human Rights, Judgment of 30 May 1999, Castillo Petruzzi et al. v. Peru, Series C No. 52,
para. 172.

121 Human Rights Committee, General Comment No. 32, Article 14: Right to equality before courts
and tribunals and to a fair trial,para. 28.

122 Human Rights Committee, General Comment No. 32, Article 14: Right to equality before
courts and tribunals and to a fair trial, para. 29.
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v. Dai dién cla truyén thoéng-bao chi phai dugc phép tham du va dua
tin v@ tién trinh tu phap, mdc du tda an cé thé &p dit nhitng han ché&
nao do dai vdi viéc sir dung may anh hodac thiét bi ghi am, ghi hinh.

Trong nhirng trudng hgp ngoai I€, tdéa an cé quyén khdng cho cong chung,
k& ca bdo chi, tham gia mdt phan hay toan bd phién x{r. Nhitng trudng hgp
ngoai Ié nay chi gidi han trong cac tinh hudng sau:

i. Khi cuc ky can thiét phai bao vé Igi ich ctia cong ly (vi du, khi can
bao vé nhan ching);

ii. Khi dgGi s6ng riéng tu cua cac bén doi hdi phai nhu vay (vi du, trong
cac vu an lién quan dén viéc x(r vi thanh nién, vu an trong dé vi thanh
nién hodc tré em la nan nhan, hodc vu an trong dé danh tinh nan
nhan cda bao luc tinh duc can dugc bao vé); hoac

iii. Khi cuc ky can thiét, vi cac nguyén nhan trat tu cong cong, dao dirc,
hoac an ninh quéc gia trong mét xa héi maé va dan cha, ton trong
quyén con ngudi va nguyén tac phap tri.

Tuy nhién, moi su han ché phai dugc ly gidi mot cach chat ché, dugc danh gia
trén cg sd tirng vu viéc, va phai chiu su giam sat lién tuc cta tu phap. Nhitng
diéu luadt xac 1ap t8 tung hinh sy trong phong kin, theo mét cach bat bubc
va chung chung, ma khong tinh dén dac thu clta ting vu an, la vi pham cac
tiéu chuan qudc t& vé nhan quyén. Ngay ca khi cé thé han ch& quyén diéu
tran cong khai, bi cdo van cé quyén dudc cd mat tai phién diéu tran trudc
toa an xét xr ho 123,

T&t ca cac phién toa hinh su, chi trir nhitng vu x&r vdng mat, déu phai cho bi
cdo quyén diéu tran bang I8i noi. Nhitng diéu luat quy dinh td tung hinh su
chi bang van ban va loai bo tt ca cac hinh thirc diéu tran trong qua trinh xét
XU, la khéng tudn theo nguyén tac xét x(r cébng bang.

Tda &n phai tién hanh cac budc dé€ bao vé bi cdo, nan nhan, nhan chirng va
ngudi khiéu nai - nhitng ngudi cé thé gép rdi ro hodc dang bi nguy hiém vi
da tham gia vao tié€n trinh t6 tung - hoac, trong trudng hgp xét x(r vi thanh
nién hay thanh thi€u nién, vi Igi ich cla tré em phai dugc dat 1én trudc. Tuy
nhién, cac bién phap nay khdng bién hd dugc cho viéc sir dung nhan chirng
an danh, cling nhu khdéng vi chiing ma cac béng chirng bi méat c6 thé dugc
cong nhan 1,

123 Human Rights Committee, Views adopted on 23 July 2002, Miguel Angel Rodriguez Orejuela v.
Colombia, Communication No 848/1999, para. 7.3.
124 Human Rights Committee, Concluding Observations of the Human Rights Committee: Canada,
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Nha nudc phai dam bao nhitng co ché thich hgp cho viéc ghi lai tat ca tién
trinh td tung trudc toa, va nhitng thong tin dé dudc luu trif va déu ma ngo
cho céng chung ti€p can.

Moi phan quyét trong t6 tung hinh su déu phai dugc cong khai dé cho ai
trong nudc cling co6 thé biét dudc. Ngay ca trong nhirng vu 4n ma cdng ching
khong dugc vao phién toa, phan quyét, gom ca nhitng phat hién quan trong
nhét, nhitng béng chiing va |ap luédn phap ly chl chét, cling déu phai dudc
cong khai, chi trir phi phai lam khac vi Igi ich ciia ngugi vi thanh nién 122, Viéc
cong b6 phan quyét cd mot y nghia quan trong séng con, khdng chi cho viéc
két tdi hay tuyén trédng an d6i v8i mot ca nhan, ma con cho cac nan nhén, &
giac d6 nd xac lap hinh thirc dén bu thiét hai [boi thudng].

3. Suy doan vo toi

Moi ngudi bi budc toi hinh su déu cé quyén dudc giad dinh la vo toi cho
dén khi bi chirng minh la c6 t6i, can c( theo luat.

Quyén dugc gia dinh la vb téi cho dén khi bi chrng minh la co t6i, can cu
vao luat phap, la mot quyén tuyét ddi, khéng thé bi thu hep, bi kiém ché hay
gidi han 12¢;
Nguyén tac suy doan v toi:
i. D&t trdch nhiém tim bang chirng vao bén truy tg;
ii. Bao ddm rang khéng ai bi mac dinh la c6 tdi trir phi I8i cdo bubc d3
dugc chirng minh, thoat khoi moi nghi van hgp ly [beyond reasonable
doubt] 1%7;

iii. Bao dam rdng bi cdo dudc hudng quyén Igi danh cho ngudi bi tinh
nghi [benefit of doubt]; va

CCPR/C/CAN/CO/5, 20 April 2006, para. 13, and United States of America, CCPR/C/USA/
CO/3/Rev.1, 18 December 2006, para. 18; Inter-American Commission on Human Rights,
Second Report on the Situation of Human Rights in Peru, OEA/Ser.L/V/I11.106, Doc. 59 rev.,
2 June 2000, paras. 103, 104 and 110, and Third Report on the Situation of Human Rights in
Colombia, OEA/Ser.L/V/I1.102, Doc. 9 rev. 1, 26 February 1999, paras. 121-124.

125 Human Rights Committee, General Comment No. 13, Equality before the courts and the right to
a fair and public hearing by an independent court established by law (Article 14),para. 6, and
General Comment No. 32, para. 29.

126 Human Rights Committee, General Comment No. 29, para. 11, and General Comment No. 32,
para. 6; InterAmerican Commission on Human Rights, Report on Terrorism and Human Rights,
OEA/Ser.L/V/11.116, Doc. 5 rev. 1 corr., 22 October 2002, paras. 247, 253 and 261; and Inter-
American Commission on Human Rights, Report No. 49/00 of 13 April 2000, Case No. 11.182,
Rodolfo Gerbert Asensios Lindo et al. (Peru), para. 86.

127 Human Rights Committee, Views of 24 July 2006, Francisco Juan Larrafiaga v. The Philippines,
Communication No. 1421/2005, para. 7.4.
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iv. Doi hoi rdng ngudi bi budc téi hinh sy dudc d6i xir theo ding nguyén
tac nay.

Viéc bao lanh bi tir chGi 128 hodc viéc phat hién ra nhitng trach nhiém déan su
khac cla bi cdo 2° khéng anh hudng dén nguyén tic suy doan vo tdi. Thdi
gian bi giam gilr trudc khi xét xr khong bao giG dudgc xem nhu ddu hiéu
chirng minh bi cdo da pham t6i hay chirng minh mdc d6 pham téi 13°,

Cac cd quan céng quyén va quan chirc phai tdn trong nguyén tac suy doan
vO t6i. Tat ca cac cd quan cong quyén déu co nghia vu tu kiém ché, khoéng
dugc két an trudce khi xét x(&r, chdng han, béng viéc khéng dua ra nhitng phat
bi€u cdng khai khdng dinh t6i cta bi cdo 3!, Cac cd quan cdng quyén va quan
chirc, k& ca cong t6 vién, co thé théng tin cho cdng chiing biét vé qua trinh
diéu tra hinh su hay cdo trang, nhung khdng dudc thé hién quan diém vé tdi
cla bét clr bi cdo nao.

Nguyén tac vé bang chiing va vé cach hanh x{r clia téa an phai dam bao réng
tréch nhiém chidng minh thugc vé bén cong to trong toan bo ti€n trinh xét xur.

Trong MmOt vu an hinh su, cac gia dinh phap ly vé dit kién thuc té hoac vé luat
chi dudc cho phép, khi ma chiing la cac gia dinh cé thé bi bac bo [rebuttable],
cho phép bi cdo c6 thé& chirng minh anh/chij ta v6 toi.

Nhirng ngudi bi xét xtr, cho du cé bi giam gilt hay khong, déu phai dugc ddi
XU nhu ngudi vo téi chirng nao ma téi clia ho chua bi xac quyét bdi mot toa
an, can c’ theo phap luat. Thong thudng, khong dugc phép cum, xich, dong
clii bi cdo trong qua trinh xét xu, cling khéng dugc dua bi cdo ra trudc toa
theo bat ky mot cach nao tao cdm gidc réng ho c6 th& 1a nhitng tdi pham
nguy hiém. Khdng dugc bat bi cdo xuét hién & phong xr &n trong bé quan 4o
tu; bi cdo co6 quyén mac do6 dan su.

NEu mdt ngudi bi két tdi hinh su dugc toa tuyén trédng an, thi cic cd quan
cOng quyén, dac biét la céng to vién va canh sat, khong dugc néi bong gid,
am chi rédng ho cé thé cé tdi. Hon thé nita, bdo chi-truyén thdng ciing phai
trdnh dua tin theo hudng vi pham nguyén tac suy dodn vo toi.

128 Human Rights Committee, Views of 23 October 2001, Cagas, Butin and Astillero v. Philippines,
Communication No. 788/1997, para. 7.3.

129 Human Rights Committee: Decision on admissibility of 28 July 1989, Morael v. France,
Communication No. 207/1986, para. 9.5; Decision on admissibility of 22 July 1992, W.J.H. v.
The Netherlands,Communication No. 408/1990, para. 6.2; and Decision on admissibility of 23
October 1992, W.B.E. v. The Netherlands, Communication No. 432/1990, para. 6.6.

130 Human Rights Committee, General Comment No. 32, para. 30.

131 Human Rights Committee, General Comment No. 32, para. 30; and Views of 20 July 2000,
Gridin v. The Russian Federation, Communication No 770/1997, paras. 3.5 and 8.3.
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4. Quyén dudgc thong bao s6m vé cao budc

Tat ca moi ngudi bi cao budc hinh su déu cé quyén dugc théng bao
nhanh chéng va chi tiét, badng thir ngdn ngi¥ ho hi€u dugc, vé tinh chét
va nguyén nhan cla cdo trang nham vao ho.

Yéu chu dau tién, tdi thiéu, trong t6 tung hinh su la quyén cla tat ca moi
ngudi khi bi budc toi hinh sy déu dugc thong bao nhanh chdng va chi tiét,
bang th& ngdn ngit ho hi€u dudc, vé tinh chat va nguyén nhan cla céo trang
nham vao ho. Yéu cau nay ap dung ddi v4i tat ca cac cdo budc cd tinh chat
hinh su, k& ca cdo budc nhdm vao nhitng ngudi khéng bi giam gilt, nhung
khong ap dung dGi véi cac diéu tra hinh sy céd trudc cdo budc. Tuy nhién,
quyén nay phat sinh néu, trong qua trinh diéu tra, tdéa an hoac cd quan céng
t0 quyét dinh ti€én hanh cac budc té tung d6i v8i mot cd nhan bi tinh nghi
pham t6i, hodac quyét dinh néu cong khai tén cé nhan dé vi viéc do 132,

Quyén dugc thong bao “nhanh chdng” vé cao budc doi héi:

i. Théng tin phai dudc cung cap ngay khi cd quan cé th&m quyén céo
budc moét ca nhan nao do, theo luat qudc gia, hoac cong khai tuyén
b6 ca nhan dé la ngudi bi tinh nghi 133;

ii. Théng tin cung c&p phai néu chi tiét ca diéu luat 1an dif kién thuc té
lam co s& cho cao budc;

iii. Théng tin phai dugc cung c8p bang van ban;

iv. Trong céac tinh hudng dac biét, khi cdo bubc dugc téng dat bang I5i
néi [bang miéng - ND], thi sau dé né phai dugc xac nhan bang van
ban 134; va

v. [Vé mat thdi gian] Thong bao vé cdo budc phai cé trudc phién xét xur.

132 Human Rights Committee, General Comment No. 13, Equality before the courts and the right
to a fair and public hearing by an independent court established by law (Article 14) para. 8.

133 Human Rights Committee, Views of 29 March 2005, Marques de Morais v. Angola, Communication
No. 1128/2002, para. 5.4 and Views of 8 April 1991, Communication No. 253/1987, Kelly v.
Jamaica, para. 5.8.

134 Human Rights Committee, General Comment No. 32, para. 31.
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Trong trudng hop x&r vdng mat, bat chdp su vdng mat cla bi cdo, bat budc
van phai tién hanh ddy dd cac budc theo thl tuc dé thong bao cho bij cdo vé
cdo bubc va vé tién trinh t6 tung hinh sy 13>, Biéu nay nghia la, can phai tién
hanh t&t ca cac budc can thiét dé triéu tap bi cdo day du trudc khi phién xur
dién ra, théng bdo tir trudc cho bi cédo vé& ngay gid va dia diém cla phién toa,
va yéu cau ho c6 mat.

5. Quyén dugc bao chira

Tat ca moi ngudi bi bubc toi hinh sy déu cé quyén tu bao vé minh hodc
bao vé thong qua mot luat su. Ho c6 quyén dugc trg giup bdi mot luat
su do ho chon. Néu ho khéng cé luat su va viéc do lai la bat budc, vi
cong ly, thi ho cé quyén dudc cé6 mdt luat su dudc chi dinh gitip ho mién
phi néu ho khong tra tién dudc. Bi cao phai dugc cé du thgi gian va
phucng tién hd trg thda dang dé chuén bi bao chifa. Ho cé quyén lién
lac, giao ti€p vdi luat su mot cach riéng tu.

Quyén dudc bao chita ham y réng tat ca moi ngudi bi budc tdi hinh sy déu cé
quyén tu bao vé minh trudc I6i cdo budc, va cé du thdi gian va phuong tién
hd trg thoa dang dé chudn bj cho viéc bao chira 13.

Ngudi bi budc tdi hinh su' c6 thé tu bao vé minh hodc bao vé thédng qua mét
luat su do ho lua chon:

i. Bi cdo phai dugc théng bao vé quyén nay;

ii. Hai hinh thi’c bao chita (tu bao chita va thong qua luat su) khdéng
loai trir nhau. Bj cdo nao dad dugc luat su trg gilip van vira c6 quyén
cung cap thdng tin cho luat su hanh nghé trong vu cua ho (on the
conduct of their case), trong khudn kh trach nhiém chuyén mén, vira
c6 quyén khai bdo, chitng thuc ma chi dai dién cho chinh minh %7,

Mac du quyén dugc bao chira dua dén quyén khong bi budc phai chdp nhan
mot luat su dugc chi dinh cho minh 138 va quyén tlr chdi su trg gilp cua bat

135 Human Rights Committee, General Comment No. 32, paras. 31 and 36; Views of 25 March
1983, Case of Mbenge v. Zaire, Communication No. 016/1977, para. 14.1; Views of 15 July
1999, Maleki v. Italy, Communication No. 699/1996, para. 9.3.

136 Human Rights Committee, General Comment No.32, paras. 32 et seq.; Inter-American
Commission on Human Rights, Report on Terrorism and Human Rights, OEA/Ser.L.V/II.116,
Doc. 5 rev. 1 corr., 22 October 2002, paras. 235, 236 and 237.

137 Human Rights Committee, General Comment No. 32, para. 37.

138 Human Rights Committee: inter alia, Views of 29 July 1981,Sadias de Lopez v. Uruguay,
Communication No. 52/1979; Views of 29 March 1983, Estrella v. Uruguay,Communication
No. 74/1980. See also Views of 20 July 1990, Pinto v. Trinidad & TobagoCommunication No.
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ky dich vu tu van phap ly nao, nhung quyén tu bao vé minh khdng thong
qua luat su van khdng phai 1a tuyét doi 130, B4t ky su' han ché nao ddi Vi
quyén cua bi cao dugc tu bao vé minh déu phai c6 muc dich khach quan va
du nghiém tac, va khéng di qua xa khoi nhitng gi can thiét d& bao vé cdng
ly. Tuy nhién, trong mdt s6 trudng hdp cu thé, cong ly cé thé doi héi viéc chi
dinh luat su trdi véi y mudn cua bi cdo. Vi du:

i. Khi bi cdo d3 lién tuc can tré dang k&, khdng dé cho phién tda dugc
ti€n hanh mot cach thich hop;

ii. Khi bj cdo ddi dién vdi nhitng cdo budc nghiém trong va khdng thé
hanh déng chi vi Igi ich cia chinh minh;

iii. Khi bi cdo d6i dién véi nguy ca bi tir hinh néu bi két tdi, trong trudng
hdp dé rd rang bi cdo nén dudc hd trg hiéu qua bdi mot ludt su trong
tat ca cac giai doan cua tié€n trinh té tung #°; va

iv. Khi can phai bao vé cac nhan chirng dé bi t6n thuong trudc nguy co
bi lam kho hoac de doa nhiéu han néu cac bi cado dong dén ho.

Trong nhitng trudng hap trén, ngay ca khi bj cdo phan déi, khéng chiu d& mot
luat su (do chinh minh Iua chon hodc dudc chi dinh) dai dién, thi tda an van
phai chi dinh luat su 141,

Khi bi cao c6 kha nang phai ra tdoa hinh su ma khong cé dai dién phap ly, toa
an phai thong bao cho bi cdo vé quyén cua anh/chi ta la dudc luat su trg giup.
DE& c6 tinh hitu hiéu, théng bdo nay phai dugc dua ra trudc thdi diém xét xur
mét khoang thdgi gian hgp ly nham gidp bi cdo c6 du thdi gian va phuong tién
hd trg thoa dang dé chuén bi bao chifa.

232/1987; Views of 6 April 1998, Victor P. Domukovsky, Zaza Tsiklauri, Petre Gelbakhiani and
Irakli Dokvadze v. Georgia, Communications No. 623/1995; 624/1995; 626/1995; 627/1995,
para. 18. 9..

139 Human Rights Committee, General Comment No. 32, para. 37.

140 Human Rights Committee, Views of 6 November 2003, Kurbanova v. Tajikistan, Communication
No0.1096/2002, para. 6.5; Views of 7 August 2003, Aliev v UkraineCommunication No.
781/1997, para. 7.2; Views of 30 March 1989, Robinson v. Jamaica,Communication No.
223/1987, para.10.2; and Views of 23

March 1999, Brown v. Jamaica,Communication No. 775/1997.

141 European Court of Human Rights, Judgment of 25 September 1992, Croissant v. Germany,
Application No. 13611/88.
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Bi cdo thudng c6 quyén dudgc trg giup bdi mét luat su do chinh ho Iua chon.
Tuy nhién, quyén dudc dai dién bdi mot luat su do minh lua chon co thé bj
han ché& néu ludt su dé khéng hanh x{ trong khudn khé dao dd'c nghé nghiép,
dang la ddi tugng cua moét tién trinh t6 tung hinh su, hodc tr chdi tuan thu
cac thu tuc cua toa.

Néu bi cdo khdng cd luat su do ho Iua chon d€ dai dién cho minh, ho cd thé cé
luat su chi dinh, n€u céng ly doi hdi nhu vay. Viéc quyét dinh cong ly cé yéu
cau chi dinh luat su hay khong tuy thubc chd yéu vao mirc d6 nghiém trong
cla hanh vi pham i, vao van dé phap ly lién quan, vao ban an cd thé dudc
tuyén, va vao do phuc tap cla vu an. Trong trudng hgp cé thé cé an ti hinh,
ré rang bi cdo can phai dugc trg gitlp mot cach hiéu qua bgi mét luét su, vao
moi giai doan cua ti€n trinh td tung.

Né&u bi cdo khdng cé du tién dé trang trai phi luat su trong mot vu dan ma
cong ly doi hoi phai chi dinh luat su, thi nha nudc sé phai chi dinh luat su cai
mién phi.

Luat su do toa an chi dinh phai dudc tu do thuc thi nhiém vu mot cach can
man, theo ding phap luat va nhitng chudn muc da dugc cdng nhan, nhing
quy tac dao dirc ciia nghé luat su, va phai dai dién cho bi cdo mot cach hiéu
qua. Ho ciling phai cé kha nang tu van va dai dién cho ngudi bi cao budc
pham tdi hinh su - theo ding dao d{c nghé nghiép d& dugc cdng nhan phd
quat — ma khéng chiu bat ky han ché, tac dong, ap luc, hay su can thiép
khéng ding muc nao tUr bat ky cd quan nao 42,

Khi mot bi cdo dudc dai dién bdi mot luat su chi dinh:

i. Tda hodc co quan cé thdm quyén phai bao dam rang luat su dugc chi
dinh d6 cé kinh nghiém, nang luc va kién thic tuong xing vdi tinh
chat ctia hanh vi pham t6i bi gan cho bi cao; va

ii. Toa hodc cd quan c6 thdm quyén khéng dugc ngdn can luat su do
thuc thi thich hgp céc nhiém vu cla ho, chdng han bang viéc ngan
can, khong cho bi cdo ndi chuyén vdi luat su 143,

142 Human Rights Committee, General Comment No. 32, para. 34.
143 Human Rights Committee, Views of 27 March 2004, Arutyunyan v. Uzbekistan, Communication
No. 917/2000, para. 6.3.
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Bi cdo phai cé du thdi gian va phudng tién hd trd thoa dang dé chudn bi cho
viéc bao chira 1#:

i. Thé nao la “thdi gian thda dang” thi phu thudc vao cac tinh hudng
trong tirng vu an. Né&u ludt su’ cdm thdy, mot cach duy ly, rang thai
gian dé& chuén bj bao chita la khéng du, thi ludt su cé phén su phai
yéu cau hoén phién toa;

ii. Toa an c6 nghia vu phai chap nhéan cac dé nghi hoan phién toa, cu
thé, khi bi cdo bj budc mdt tdi hinh su nghiém trong va can thém thdi
gian dé chun bi bao chira;

iii. “Phudng tién hd trg thoa dang” phai bao gdm ca quyén tiép can vdi
hd s6 va céc bang ching khéc, cling tat ca tai liéu ma bi cdo can dé
chuén bi cho vu an cua minh;

iv. “Phudng tién hd trg thoa dang” phai bao gdm ca quyén tiép can vdi
hd s6 va cac bdng chling khac, clng tat ca tai liéu ma bén coéng té
du dinh dua ra tda, d€ chéng lai bj cdo hodc dé giai tdi. Cac tai liéu
giai tdi phai dudc hi€u 1a bao gdm khdng chi nhitng tai liéu xac nhan
bi cdo vo téi ma con co ca nhitng bang chirtng khac - nhitng bang
chifng cé thé hd trg cho viéc bao chifa (vi du, nhitng d&u hiéu cho
thay viéc thua toi l1a khong tu nguyén);

v. “Phuong tién hd trg thda dang” bao gdm ca cd hdi ti€p xic va trao
déi véi luét su.

Quyén lién lac, giao ti€p vdi luat su doi hdi rang bi cdo phai dugc gép luat
su sém. Luat su phai dugc gap riéng khach hang cua ho va cé thé trao ddi
v@i khach hang trong nhitng diéu kién hoan toan tén trong tinh riéng tu, bao
mat clha thong tin trao d6i (du bang van ban hay qua dién thoai) 45. Nhitng
cudc phdong van hodc dién dam nhu thé cé thé dugc tién hanh trong tdm
nhin, nhung khéng dugc & trong tam nghe cua cac quan chic hanh phap 6.

144

145
146

Human Rights Committee: General Comment No. 32, paras. 32 et seq.; Views of 29 March 2005,
Morais v. Angola, Communication No. 1128/2002, paras. 5.4 and 5.6; Views of 27 July 1992,
Wright v. Jamaica, Communication No. 349/1989, para. 8.4; Views of 31 March 1992, Thomas
v. Jamaica, Communication No. 272/1988, para. 11.4; Views of 1 November 1991, Henry v.
Jamaica, Communication No. 230/87, para. 8.2; Views of 11 April 1991, Michael Sawyers and
Michael Desmond Mclean v. Jamaica, Communication Nos. 226/1987 and 256/1987, para.
13.6; Views of 31 October 2005, Chan v. Guyana, Communication No. 913/2000, para. 6.3;
Views of 20 October 1998, Phillip v. Trinidad and Tobago, Communication No. 594/1992, para.
7.2; and Views of 21 October 2005, Quispe Roque v. Peru, Communication No. 1125/2002,
para. 7.3.

Human Rights Committee, General Comment No. 32, para. 34.

Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment,
Principle 18 (4).
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Luat su phai dugc tu van va dai dién cho ngugi bi budc téi hinh su - theo
ddng nhitng tiéu chudn d& dudc cdng nhan chung vé dao di'c nghé nghiép -
khong cé bat ky su han ché, tac dong, ap luc hodc can thiép khong dung muc
nao tur bat ky ai 7. Diéu nay ciling c6 nghia la ho khong dugc bi danh dong
v@i khach hang hay viéc lam cta khach hang chi vi da thuc thi chirc nang
nhiém vu cta minh. BDanh dong ludt su vai viéc lam clda khach hang cta ho,
trir phi cd day du béng chling d& bién hd, cd thé tao thanh mot hinh thic de
doa va sach nhiéu d8i vai vi luat su cé lién quan 48,

6. Quyén dudc hd trg bdi phién dich

Moi ngudi bi budc toi hinh su déu cé quyén dudgc su trg gilp clia mot
phién dich vién c¢é néng luc, mién phi, néu ho khong hiéu hodc khdéng
noéi th( ti€éng dugc dung & toa. Ho cling cé quyén yéu cau dich bat ky
ho sd nao trong ti€n trinh to6 tung.

Quyén co6 phién dich la moét phén khéng tach rdi cda viéc tuan thu va ap
dung quyén dugc bao chira va nguyén tac binh ddng vé& quyén néng trong t§
tung hinh su. Mot trong nhitng yéu cau can ban cula viéc thuc thi cac quyén
nay 1a ngudi bi budc tdi hinh su’ phai hiéu tit ca nhitng gi dang dién ra ciing
nhu bat ky tai liéu nao dugc sir dung trong tién trinh. Quyén nay cd y nghia
guan trong can ban trong cac truéng hgp ma viéc bi cao khong biét thir ti€éng
dung & tda hay gap khd khan khi hi€u c6 thé gay ra mot su can trd to 16n cho
quyén dudc bao chira 1°,

Bi c&o phai dudc hd trg bdi mét phién dich vién, mién phi, néu anh/chi ta
khéng hi€éu hodc khdng ndéi dudc thd tiéng dung & tda, hodc gdp khé khan
trong viéc hi€u hodc dién dat b&ng th( tiéng dling & toa .

Quyén c6 phién dich dp dung ca cho ngudi nudc ngoai |&n ngudi nudc sd tai.
Tuy nhién, bi cdo ma ti€ng me dé khac véi ngon ngit chinh thirc cua toa, trén
nguyén tac, khong dudgc hd trg phién dich mi&n phi néu ho biét th(r tiéng
chinh thdc d6 du thanh thao d& bao vé minh mot cach hitu hiéu 51, Quyén
c6 phién dich ap dung cho tat cad cac giai doan cua t6 tung su dung IGi noi

147 Human Rights Committee, General Comment No. 32, para. 34.

148 ort of the Special Rapporteur on the Independence of Judges and Lawyers, E/CN.4/1998/39,
para. 179.

149 Human Rights Committee, General Comment No. 13, para. 13.

150 Human Rights Committee, Views of 11 April 1991, Yves Cadoret and Herve Le Bihan v. France,
Communication No. 323/1988, para. 5.6; Views of 11 April 1991, Hervé Barzhig v. France,
Communication No. 327/1988, para. 5.5; Views of 25 July 1990, Dominique Guesdon v.
France, Communication No. 219/1986, para. 10.2.

151 Human Rights Committee, General Comment No. 32, para. 40.
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[bdng miéng - ND], ké ca giai doan diéu tra sd bd hay diéu tra trudc khi xét
XU va ti€n trinh xét xur.

Quyén yéu cau dich tat ca cac tai liéu can thiét dé bi cdo cd thé hiéu dugc tién
trinh va chun bj bao chita cho minh ciing mang tinh quan trong thiét yé&u 152,
Tuy nhién, tly vao cac tinh huéng ctia vu an va su lién quan ctia mot tai liéu
cu thé& nao dé dén viéc thuc thi quyén bao chita, ma viéc phién dich c6 thé
chi 1a phién dich miéng, va khdng phai lic nao ciing can bang vén ban, mién
I3 ludt su bao chita cé thé tiép cén tai liéu dang ndi dén, va dng/ba ta cd thé
Xac quyét ndi dung clia né %3,

Viéc phién dich hodc bién dich phai dat t&i chuin c6 thé cho phép bi cdo hiéu
dudc ca tién trinh, thuc thi dudc quyén bao chita clia ho, va cho phép toa va
cac bén khac trong tién trinh t6 tung hiéu dugc I18i khai/ 16i chirng cla bj cdo.

Khong dudc dat diéu kién cho quyén dudc phién dich va/hodc bién dich, réng
bi cdo phai tra chi phi thué phién dich hay bién dich. Ngay ca néu bi cdo cé bi
két tdi, anh/chi ta van khdng bi budc phai tra phi phién dich hay bién dich 5.

7. Quyén c6 mat tai toa

Moi ngudi bi budc téi hinh su déu cé quyén dugc xur vai su hién dién
cla ho tai tda, sao cho ho c6 thé nghe va bac bd ho sd truy t6, dong
thai bao chira.

Bi cdo c6 quyén xudt hién trudc toa va hién dién ¢ d6 subt qua trinh xét xur.
Quyén nay doi hdi cac cd quan chlrc nang phai ti€n hanh tat ca cac budc can
thiét dé thdng bdo cho bi cdo (va ludt su cua anh/chi ta) trong mdt khoang
thdi gian thich hgp vé ngay gid va dia diém cla phién x{r 4n, yéu cau anh/chi
ta c6 mat, va khong dugc phép loai bi cdo ra moét cach vo ly 155,

Quyén c6 mat tai tda c6 thé bj han ché tam thdi vi cé ngoai 1&, néu bi cdo pha
r6i phién tda nghiém trong d&n mdc toa thdy réng khong thé tiép tuc phién
toa v@i sy hién dién cla bi cdo dudc. Tuy nhién, trong nhitng truéng hgp nhu
vay, ludt su dai dién cho bi cdo phai tiép tuc tham du phién tda dé dam bao

152 Inter-American Commission on Human Rights, Report on the Situation of Human Rights of a
Segment of the Nicaraguan Population of Miskito Origin, OEA/Ser.L/V/11.62, Doc. 10, rev. 3,
1983 .

153 Human Rights Committee, Views of 15 July 1994, Barry Stephen Harward v. Norway,
Communication No. 451/1991, para. 9.5.

154 European Court of Human Rights, Judgment of 28 November 1978, Luedicke, Belkacem and
Koc v. Germany, Application Nos. 6210/73; 6877/75; 7132/75, paras. 48-50.

155 Human Rights Committee, General Comment No. 32, para. 36.
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viéc bao chira cho khach hang cta minh.

Bi cdo co thé tu nguyén khudc tir quyén dudgc hién dién & tda, nhung moi su
tlr ch8i phai dugc xac |ap mot cach rd rang, t6t hon hét 1a bang vén ban 56,

Trén nguyén tac, khdng dugc x&r vdng mat bi cdo. Tuy nhién, bi cdo cd thé
bi xét xUr vang mat trong nhitng tinh huéng ngoai & nao dd, vi ly do thuc thi
cdng ly (chdng han, khi bj cdo d& dudc thong béo trudc du sém vé phién xét
XU ho, nhung ho khudc tir quyén tham du hodc tir chéi tham dy). D& tuan
thu cac tiéu chudn nhan quyén qudc té vé xét xir cdng bang thi x{r vdng mét
doi hoi 197:

i. Phai tién hanh t&t ca cac budc can thiét d&€ théng tin cho bi cdo vé
nhitng cdo budc nhdm vao ho va thdng bdo cho ho vé tién trinh t6
tung hinh su;

ii. Phai ti€n hanh t4t ca cac budc can thiét dé€ théng tin trudc, day du
cho bi cdo v& ngay gid va dia diém dién ra phién toa, va yéu cau ho
cd mat;

iii. Toa da tién hanh tat ca cac budc can thiét d& bao dam thuc thi nghiém
ngat quyén bao chifa, dac biét bang viéc chi dinh luat su, va thuc hién
cac yéu cau cén ban clia mot phién toa céng bang 158,

NE&u bi cdo bi két tdi vdng mat, anh/chi ta c6 quyén d& nghi t6 chirc mét
phién x&* mdi, néu cé thé chiing minh réng cac cd quan cd thdm quyén d3
khéng tién hanh cac budc can thiét d& thdng bao cho anh/chi ta vé phién xur,
néu anh/chi ta khong dugc théng bdo thda dang, hodc néu anh/chi ta khong
cd mat tai tda vi cac ly do ndm ngoai kha ndng kiém sodt hodc ngudgc véi y
mudn cuta anh/chi ta.

156 Human Rights Committee, General Comment No. 32, para. 36, and European Court of Human
Rights, Judgment of 23 November 1993, Poitrimol v. France, Application No. 14032/88..

157 Human Rights Committee: General Comment No. 32, paras. 31 and 36; Views of 25 March
1983, Case of Mbenge v. Zaire, Communication No. 016/1977, para. 14.1.

158 European Courtof Human Rights, Judgment of 23 November 1993, Poitrimol v. France, Application
No. 14032/88; Judgment of 22 September 1994, Pelladoah v. The Netherlands, Application
No. 16737/90 and Judgment of 22 September 1994, Lala v. The Netherlands,Application No.
14861/89.
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8. Quyén binh dang vé quyén ning (Nguyén tic binh ding vé quyén
nang)

Trong sudt tién trinh xét xtr, mdi bén déu phai cé cling cac phuang tién
td tung va c6 cung cd hdi, va & cudng vi binh ddng dé cé thé tham gia
tranh tung, trong nhitng diéu kién khéng dat ho vao thé bat Igi dang ké
so vdi d6i phuang.

Trong t& tung hinh su, nguyén tac binh dang vé quyén nang doi hoi su binh
dé&ng vé t6 tung gilra bi cdo, céng td, va tat ca cic bén khac tham gia té tung
(vi duy, cac nan nhén, tham gia t6 tung v@i tu cach cac bén dan su). biéu nay
ham y réng cac bén tham gia t8 tung khéng bi phan biét ddi xir dudi bat ky
hinh thifc nao. Nghia la, cac quyén mang tinh chat thu tuc phai la nhu nhau
d6i vGi tat ca cac bén trir phi sy phdn biét cdn c vao phap luat va cd thé
dugc ly gidi bgi nhirng nguyén nhan khach quan va hgp ly, khong gay ra béat
Igi hay bat cong thuc té nao cho bi cdo *°.

Nguyén tac binh dang vé quyén nang - vdi tu cach mét nguyén téc bao vé
cac quyén mang tinh chét thu tuc - ham nghia réng cac diéu kién mang tinh
chat thd tuc & phién toa va vao luc tuyén an déu phai dudc ap dung nhu nhau
cho t8t ca cac bén 160, Nguyén tac binh dang phuadng tién khéng cé nghia la
binh ddng thuc chét.

Nguyén téc binh ddng vé& quyé&n ndng doi hdi tda dn phai tudn thud nguyén
tdc t8 tung tranh bién. Nghia I3, tdt ca cdc bén déu phai c6 co hdi mang tinh
chat thu tuc d€ dudc biét cac ly 1& va bang chiing ma ddi phuong dua ra, dé
cb thé bac bd va tranh luan vd&i di phuong, va dé trinh bay ly 1& va béng
chirng ctia minh.

Nguyén tdc binh d&ng vé& quyén nang c6 nghia 13, chdng han:

i.  Vao bat ky giai doan nao cua tién trinh t6 tung, khong bén nao bi dat
vao thé bat Igi dang k& so véi bén d6i phuang;

159 Human Rights Committee: General Comment No. 32, para. 13.

160 International Criminal Tribunal for the Former Yugoslavia (Appeals Chamber), Judgment of
15 July 1999, The Prosecutor v. Tadic,No.IT-94-1-T; Human Rights Committee, Decision on
admissibility of 30 March 1989 B.d.B. et al. v. The Netherlands, Communication No. 273/1988;
European Court of Human Rights, Judgment of 27 October 1993, Dombo Beheer B.V. v.
Netherlands, Application No. 14448/88; and Inter-American Commission on Human Rights,
Report No. 52/01 of 4 April 2001, Case No. 12.243, Juan Raul Garza (United States of America).
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S8 tay Theo ddi viéc Xét x(r trong T8 tung Hinh sy

Bi cdo c6 quyén thdm dinh, hodc d& th&m dinh tir trudc, bt ky chirng
cG nao chéng lai ho, va ho phai dudc cé nhan ching hién dién va
chiing thuc cho ho véi cung nhitng diéu kién nhu cac nhén ching
dang chdng lai ho;

Bi cdo c6 quyén luc phdp ly ngang véi cong td vién trong viéc budc
nhan chng phai hién dién, va kiém tra ciing nhu kiém tra chéo nhan
chuing;

Bi cdo, cong t0, va tat ca cac bén khac trong ti€n trinh t6 tung déu
c6 quyén nhu nhau trong viéc yéu cau su xudt hién vdi tu cach nhan
chng ctia cac chuyén gia va nhitng ngudi khac - nhitng ngudi cé thé
lam sang td vu viéc - ciing nhu trong viéc thdm dinh ho;

Nh&n chiing cho ca bén cdng t& 1&n bén bao chita déu phai dugdc dsi
xU binh ddng trén phuong dién tha tuc;

Ca cbng t6 va bi cao déu cbé quyén nhu nhau trong viéc phan dgi phan
quyét cla tda. S& khdng cé binh d&ng vé quyén nang néu, chidng
han, chi c6 cong t6 vién ch(r khong phai bi cdo dugc phép khang cédo
d6i v8i modt quyét dinh cu thé 1e1;

Mbi bén tham gia t8 tung d&u phai cé co hdi vé mat thd tuc dé bac
bd va tranh luén trudc tat ca cac ly 1€ va bang ching do déi phuong
vién dan ra 162;

Bi cdo c6 quyén thu nhan bang ching giai toi, vdi cung cac diéu kién
nhu bén cdng t8 thu nhan cadc bang chirng budc tdi bi céo;

Tat ca cac chuyén gia ma bén bao chira magi dén déu phai dugc cung
c&p nhitng phucng tién hd trd gidng nhu danh cho cac chuyén gia do
bén céng t6 mai dén;

T&t cd céc bén déu phai dugc ti€p can binh ddng vdi cac but luc
[records, ban ghi - ND], tai liéu va bang ching cdu thanh b6 hd so
du an;

Cdng td va bj cdo déu phai dugc cé thdi gian nhu nhau dé dua ra cac
bang ching va ly 1& cia minh;

161
162

Human Rights Committee: General Comment No. 32, para. 13.

Human Rights Committee, Views of 3 April 2001, Jansen-Gielen v. The Netherlands,
Communication No. 846/1999, para. 8.2, and Views of 24 October 2001, Adrela and Nakké&lajarvi
v. Finland, Communication No. 779/1997, para. 7.4.
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xii. Bi cdo va tdt ca cac bén khac déu c6 quyén dudgc cé phién dich vién
cho b&t ky nhan chlfng nao dudc mdi d&n dé thay mat ho, néu nhan
chirng khdng hiéu hodc khdng néi dugc thir tiéng dung & toa. Trong
nhirng trudng hgp nhu vay, cung cdp dich vu phién dich tréd thanh
b&t budc 163,

Tda &n cd nhiém vu can thiép dé khic phuc bat ky sai s6t hay han ché nao cé
thé& pha hoai nguyén tic binh d&ng v& quyén n8ng gilta bén cbng t& va bi céo.

9. Quyén mdi va kiém tra nhan chirng

Bi cdo cé quyén kiém tra, hodc da ki€m tra tir trudc, bat cir chirng
c6 nao chdng lai anh/chi ta, va quyén yéu cau su hién dién clia nhan
chirng va kiém tra nhan chlng cé Igi cho anh/chi ta trong cung diéu
kién nhu diéu kién doi véi nhan ching chdng lai anh/chi ta.

Bén cdng td, trong mdt khoang thdi gian hdp ly trudc khi phién toa dién ra,
phai cung cdp cho bén bao chita tén cla cac nhan chirng ma ho du dinh sé
mdi ra trudc tdoa, d€ lut su bao chita cé du thdi gian chudn bj cho vu an.

Bi cdo c6 quyén thadm dinh, hodc d& thdm dinh trudc, cac nhan chirng chéng
lai anh/chi ta, va yéu cau su hién dién cta nhitng nhan chirng c6 Igi cho anh/
chi ta, ddng thdi yéu cau dé cac nhan chling cd Igi dé dudc xac minh trong
cung diéu kién nhu diéu kién danh cho cac nhan chirng chéng lai anh/chi ta.
Do do, bi cdo c6 cung quyén luc vé phap ly nhu bén cong td trong viéc budc
nhan chling phai c6 mat, kiém tra va kiém tra chéo nhan chng. Tuy nhién,
su bdo ddm nay khéng dua dén mot thir quyén khong gidi han, la quyén yéu
cau sy c6 mat cla tdt cd cdc nhan ching ma bi cdo hay luat su doi hdi; né
chi dua dén quyén co6 cac nhan chirng phu hgp cho viéc bao chira va cac nhan
chirtng dé dugc cong nhén, va quyén cé cd hdi thoa dang dé€ dat van dé nghi
van cling nhu bac bo nhan ching chdng lai bi cdo, & mét s6é giai doan cla
ti€n trinh t6 tung 164,

163 Human Rights Committee: General Comment No. 32, para. 13; Views of 11 April 1991, Yves
Cadoret and Hervé Le Bihan v. France, Communication No. 323/1988, para. 5.6; Views of 11
April 1991, Herve Barzhig v. France, Communication No. 327/1988, para. 5.5; Views of 25 July
1990, Dominique Guesdon v. France, Communication No. 219/1986, para. 10.2.

164 Human Rights Committee: General Comment No. 32, para. 39; Inter-American Commission
on Human Rights, Report on Terrorism and Human Rights, doc. cit., para. 238; Inter-
American Court of Human Rights, Judgment of 30 May 1999, Castillo Petruzzi et al. v. Peru,
Series C No. 52, paras. 153 and 154; and European Court of Human Rights, Judgment of 6
December 1988, Barbera, Messegué and Jabardo v. Spain, Application No. 10590/83.
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Quyén yéu ciu su cé mat cia nhan ching cé thé ham nghia Ia nhan chirng c6
thé bi ciu luu d& dam bao viéc ho cd mat va lam chlng tai tda [nhan ching
bi goi theo trat hau tdoa - witness subpoena - NF] %5. Day la mot bién phap
ngoai 1€, dugc thuc hién nhu la két qua cia mot quyét dinh cua toa [Iénh
doi nhan chiing - witness order — ND] chi trong nhitng tinh hudng dac biét,
va phai dudc luat quy dinh rét nghiém ngat. Khdong dugc phép sir dung bién
phap nay déi véi nhitng ngudi ma, vi ly do chuyén mén, cé quyén bao mat
ngudn tin cta ho, chdng han nhu nha béo.

Bi cdo c6 quyén cd mat vao thdi diém nhan ching dang lam ching. Quyén
nay chi bi han ché trong nhitng tinh huéng ngoai I€, nhu khi mét nhan ching
cé ly do hgp ly d€ sg bi bén bi cdo tra thu, hodc khi bi cdo du phan vao nhiing
hanh dong gay rdéi nghiém trong dén ti€n trinh xét x&, hodc khi bi cdo lién
tuc khong cé mat, chi vi nhitng ly do vun vat ma lai la sau khi da dugc théng
bao thoa dang [vé phién xét xur].

Bi cdo cé quyén ty minh kiém tra va kiém tra chéo cac nhan ching chéng
lai anh/chi ta. Tuy nhién, mac du luén phai ghi nhé quyén dudc xét x{r cong
b&ng cla bi cdo, nhung quyén trén van cd thé bj han ché& néu nhan chiing 1a
nan nhan cda bao luc tinh duc, hoac néu nhan ching la tré vi thanh nién. Mac
du vay, hinh thirc han ch& khong nén bi dién giai thanh “cho phép sir dung
nhan chitng bi méat hay nhan chng &n danh”, va trong moi trudng hap, luét
su bao chita phai c6 quyén kiém tra va kiém tra chéo nhitng nhan chirng xuét
hién c6 Igi cho bén cong ta.

Néu bi cdo bi loai ra ngoai, hodac néu khéng dam bao dudc su cd6 mat cua bi
cdo, thi luat su dai dién cho bi cdo ludn phai cé quyén cd mét tai toa dé gil
quyén cla bi cdo dudc kiém tra nhan chirng.

Né&u ludt qudc gia khéng cho phép bj cdo dudc ki€m tra nhan chlng trong
qua trinh diéu tra trudc khi xét xur, thi bi cdo phai cé cc hoi, tv minh hoac
thdng qua ludt su bao chita, kiém tra nhan chirng tai tdoa. Tuy nhién, hinh
thifc han ché dé khéng dugc dién giadi thanh “cho phép st dung nhan chiing
bi mat ho3c &n danh”.

L&y 18i khai/ I8i chirng clia cac nan nhan va nhan chng &n danh trong phién
toa la vi pham phap trinh chinh dang %. Biéu do6 chi dudc chap nhan trong

165 International Criminal Tribunal for the Former Yugoslavia (Appeals Chamber), Judgment of 29
October 1997, The Prosecutor v. Blaskic, No. IT-95-14.

166 Inter-American Court of Human Rights, Judgment of 25 November 2005, Garcia Asto and
Ramirez Rojas v. Peru, Series C No. 137, paras. 152-154; Judgment of 25 November 2004, Lori
Berenson Mejia v. Peru, Series C No. 119, paras. 183, 184 and 192; and Judgment of 30 May
1999, Castillo Petruzzi et al. v. Peru, Series C No. 52, paras. 153, 154 and 172.
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nhirng vu viéc cé tinh chat ngoai 1€, vi du néu viéc bao vé sinh mang va an
toan ca nhan cda nhan chiing la chuyén quan trong s6ng con; hay la chi la
trong giai doan diéu tra cla tién trinh t6 tung, va dudi su gidm sat chat ché
cla tu phap. Trong moi trudng hgp, danh tinh cla cac nan nhan va nhan
chitng &n danh phai dugc tiét 16 cho bi cdo du s6m trudc khi phién xét xUr dién
ra, d& c6 thé dam bao phién tda cdng bang, dam bao thuc thi quyén dugc bao
chita, va d& bj cdo c6 thé& pht nhan tinh xac thuc cua I8i ching 7,

10. Quyén khong bi ép phai nhan tdi hoac phai khai bat Igi cho ban
than

Ngugi bi budc téi hinh sy khong bi ép phai thi téi hoac phai khai bao
diéu gi ch6ng lai chinh minh.

Quyén nay gan bo mat thiét véi nguyén tac suy doan vo tbi va viéc cadm tuyét
dGi cach hanh vi tra tdn, doi xr tan bao, vé nhan dao hodac ha thap nhan
phadm 168, N6 la quyén tuyét d6i [non-derogable right] 1°. N6 ham y rang co
quan diéu tra hay cd quan tu phap khéng dugc gay bat ky hinh thic tao ap
luc truc hodc gian tiép nao 1én bj cdo d& budc anh/chi ta phai nhan tdi 17°. N6
cling cé nghia 13, khéng dugc phép str dung cac hinh phat tu phap d& budc bi
cao phai khai diéu gi bat Igi cho anh/chi ta.

Ca quan diéu tra va cd quan tu phap khong dugc vién dén bat ky hinh thirc
ép budc hay gy ap luc nao, cho du la truc ti€p hay gian ti€p, thé xac hay
tdm ly, d€ cudng ép bi cdo phai khai.

Quyén im l&ng cua bi cdo trudc tdba ngdm thé hién trong quyén khdng bi ép
phai nhan t6i hay khai bao diéu gi chéng lai chinh minh 17, Su im lang cla bi
cdo khdng dudc dién gidi hay dudc hiéu thanh su cong nhan céo budc, cdng
nhan trach nhiém hay nhan toi.

167 Human Rights Committee, Concluding Observations of the Human Rights Committee: Canada,
CCPR/C/CAN/CO/5, 20 April 2006, para. 13; Concluding Observations of the Human Rights
Committee: United States of America, CCPR/C/USA/CO/3/Rev.1, 18 December 2006, para. 18;
Inter-American Commission on Human Rights, Report on Terrorism and Human Rights, doc.
cit., para. 262, Second Report on the Situation of Human Rights in Peru, doc. cit., paras. 103,
104 and 110, and Third Report on the Situation of Human Rights in Colombia, doc. cit.,paras.
121,122, 123 and 124; and European Court of Human Rights, Judgment of 20 November 1989,
Kostovski v. The Netherlands, Application No. 11454/85, paras. 43-45.

168 Human Rights Committee: General Comment No. 32, para. 41, and Inter-American Commission
on Human Rights, Report on Terrorism and Human Rights, doc. cit., paras. 237 and 247.

169 Human Rights Committee: General Comment No. 32, para. 6, and General Comment No. 29,
States of Emergency (Article 4), paras. 7 and 15; and Inter-American Commission on Human
Rights, Report on Terrorism and Human Rights, doc. cit., para. 247.

170 Human Rights Committee, Views of 7 April 1994, A. Berry v. Jamaica, Communication No.
330/1988, para. 11.7.

171 European Court of Human Rights, Judgment of 8 February 1996, John Murray v. the United
Kingdom, Application No. 18731/91, para. 45.
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Trong ti€n trinh xét x{r, néu bi cdo tuyén bd rédng anh/chi ta d3 bi ép phai khai
bao b4t Igi cho ban than hodc phai nhan t6i, thi thdm phan phai cé quyén
xem xét bat ky mot 18i khi€u nai nao nhu thé, vao bat ky giai doan nao cua
ti€n trinh t6 tung 172,

Moi I8i cdo budc, rang nhitng 18i khai d& co dudc la nhd tra tdn hay déi x&r tan
ban, vé nhan dao, ha thdp phan phdm hodc cac hinh thi’c x4m pham quyén
con ngudi khac, déu phai dugc xac minh nhanh chéong va khong thién vi, bgi
cac cd quan c6 thdm quyén, gém ca cdng t6 vién va thdm phan.

11. Quyén bac boé cac bing chirng cé dugc nhd cac bién phap bat
hgp phap, ké ca tra tan hay ngudc dai

Nhirng ching c6 thu dudc tir cdc bién phap bat hap phap, chdng han,
nhd tra t&n hodc cac hinh thirc d8i x(r bi c&m khac, khéng thé dudc ding
dé chéng lai bi cdo hay chdng lai bat ky ai trong tién trinh t& tung, chi
trtr phi chding 1a badng chling dugc dua ra dé chéng lai thi pham cua céac
hanh vi vi pham d6.

Badng chldng, gém ca I3i thi t6i clia bi cdo, c6 dugc nhd tra tdn, nhg dGi xUr tan
bao, v6 nhan dao hay ha thdp nhan phdm, hodc nhd cac hinh thic vi pham
quyén con ngudi khac, khdng thé dudc diing trong bat ky tién trinh t6 tung
nao, tr&r phi ching la bdng chldng chdng lai chinh nhiing ngudi bi cdo budc
la thu pham dé.

Su cdm dodn nay ap dung ca cho nhitng bdng chiing cé dugc thdng qua céc
bién phap khéng hdp phap. Bang ching cé thé Ia b4t hdp phap néu ching
dugc thu nhan bgi nhitng cd quan ma theo ludt qudc gia, khong dudc phép
ti€n hanh diéu tra hinh su, hodc néu ching dugc thu thap bdi cac cd quan
diéu tra khdng c6 thdm quyén, hodc néu ching dudc thu thap nhd nhiing
thu tuc khéng thda man cac diéu kién do ludt qubc gia dinh ra vé viéc “tim
ki€m ching c§ bang nhitng bién phap hgp phdp” (nguyén tac bdng chiing
hgp phap).

Moi I8i khai c6 dugc nhg tra tan, nhd d6i xUr tan bao, vé6 nhan dao hay ha
thdp nhan ph&m, hodc nhd cac hinh thic vi pham quy&n con ngusi khac, déu
khéng dugc céng nhén la bang chlng trong cac tién trinh t& tung hinh su, chi
trir trong cac ti€n trinh t6 tung ddi v@i chinh ngudi bi cdo budc la thu pham
cla cac hanh vi vi pham nhan quyén dé.

172 Human Rights Committee: General Comment No. 13, para. 15.
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Céc chudn muc nay ap dung khdng chi cho nhitng I8i khai cla bi cdo ma con
cho IGi chirng cua tat ca cac nhan ching.

Khi cdng t6 vién s& hitu dugc bang ching chéng lai nghi pham, ma ho cé
nhitng ly do hgp ly dé biét hodc cho réng béng chitng &y cé dugc nhd st dung
nhirng bién phap bat hgp phap, cdu thanh viéc vi pham nghiém trong quyén
con ngudi clia nghi pham, dac biét la dinh dang dén tra tan, déi xu/trirng
phat tan bao, v6 nhan dao, ha thdp nhan phdm, ho3c cac hinh th&c xam
pham quyén con ngudi khac, thi ho phai tir chdi sir dung nhitng béng chiing
dy dé chéng lai bat ky ai ngoai chinh nhitng ké da sir dung cac bién phap ay;
hodc ho phai thong bao nhu vay cho tda an, va tién hanh tat ca cac budc can
thiét d€ bao dam rang nhiing ké chiu trach nhiém vé viéc sir dung cac bién
phap ay phai bi dua ra trudc cong ly 173,

Th&m phéan phai ch( y tdi tat ca nhitng ddu hiéu sau:

i. S& dung cac bién phap bat hgp phéap, cudng ép dé 18y 18i khai hoac
IGi nhan t6i, ma ca hai n6i dung déu khoéng dugc sir dung hay vién
dan Iam béng chirng bao vé ciing nhu chdng lai bi céo;

ii. Bang chirng dudc thu nhdn hodc dugc tao ra mét cach bat hap phap.

12. Quyén dugc xét xif nhanh chdéng, khong bi tri hodn vo ly

Tat ca moi ngudi bi budc toi hinh sy déu cé quyén dudc xét xir, khdng
cham tré mot cach vo ly.

Quy&n dugc xét x&f ma viéc x&r khéng bi cham tré mot cach vé ly, 1a quyén
dugc tao ra khéng chi dé€ tranh cho moi ngudi phai & trong tdm trang bét trac
vé s6 phan cla chinh minh, d& dam bao - trong trudng hgp bi giam chd xét
xU - rang viéc tudc doat tu do than thé s& khdng kéo dai qua muc can thiét,
ma con vi cdng ly 74, Quy&n cla bi cdo dugc xr khdng chdm tré mot cach vo
ly, cé nghia la anh/chi ta phai dudc xét xtr trong mét khoang thdgi gian hgp ly.

Quyén dugc xét xir khong chdm tré vo ly bao trum I&n toan bd tién trinh t6
tung hinh su, k& ca giai doan tuyén an va qua trinh khang cdo. Cac cc quan
chilric ndng phai dam bao rang toan bd ti€n trinh t& tung hinh su, tir khau diéu
tra trudc khi xét x{r cho dén khang cao lan chdt, déu dudc thuc hién trong
mot khoang thgi gian hgp ly.

173 Hudéng dan s6 16 trong Hudng dan vé Vai tro cla Céng té vién.
174 Human Rights Committee: General Comment No. 32, para. 35.
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Khodang thdi gian dugc xem xét d€ danh gia liéu quyén nay cé dugc tén trong
hay khéng bat dau tir nhitng khau dau tién cua tién trinh t6 tung (vi du, va
tly vao tirng tinh huéng, khi nghi pham bi bat, khi anh/chi ta dugc théng bao
Ia da bi truy t8, hodc khi nghi pham dugc thdng bdo réng anh/chi sdp bi xét
xU) va két thdc khi tat cd cac cd ché xem xét lai va khang cao da dudc sur
dung hét, phan quyét cudi cung dudc tuyén 17>,

DE& xac dinh xem trong tién trinh t& tung, cé su chdm tré nao khéng hap ly
hay khong, thi phai danh gia can c vao hoan canh dac thl cda ting vu an,
ma cu thé la:

i. DO phlrc tap ctia vu an, gém nhiéu yéu td, trong dé cé tinh chét cua
hanh vi vi pham va s6 lugng cac t6i, s6 bi cdo, va/hoac s6 nhan chirng;

ii. Cach hanh x({r cla bi cdo va cac bén; va

iii. Cach xu ly van dé cla cac cd quan hanh phap va tu phap 7.

Trong trudng hgp toa tur chdi cho bi cdo dugc bao 1anh, thi bi cdo phai dugc
dua ra x{r cang s6m cang tot 177,

Bi cdo khdng phai chiju trdch nhiém v& nhifng chdm tré do anh/chj ta gay ra
khi stif dung quyén im lang hay khi khéng cha dong hgp tac véi cd quan tu
phap 78, Chi c6 thé quy su’ cham tré trong ti€n trinh tu phap cho bi co trong
trudng hgp anh/chi ta c6 hanh vi cé y can trd phién toa.

175 Human Rights Committee: General Comment No. 13, para. 10; Inter-American Court of Human
Rights, Judgment of 12 November 1997, Suarez Rosero v. Ecuador, Series C No. 35 paras. 70-
72.

176 Human Rights Committee: General Comment No. 32, para. 35; Views of 15 March 2006,
Abdelhamid Taright, Ahmed Touadi, Mohamed Remli and Amar Yousfi v. Algeria, Communication
No. 1085/2002, para. 8.5; European Court of Human Rights; Judgment of 25 March 1996,
Mitap and Miiftioglu v. Turkey, Application Nos. 15530/89 and 15531/89 and Judgment of
23 June 1993, Ruiz-Mateos v. Spain, Application No. 12952/87, paras. 38-53; Inter-American
Court of Human Rights: Suarez Rosero v. Ecuador, doc. cit., para. 73, and Judgment of 29
January 1997, Genie Lacayo v. Nicaragua, Series C No. 30, para. 77; and Inter-American
Commission on Human Rights, Report on Terrorism and Human Rights, doc. cit., para. 234.

177 Human Rights Committee: General Comment No. 32, para. 35.

178 European Court of Human Rights: Judgment of 8 June 1995, Yagci and Sargin v. Turkey,
Application Nos. 16419/90; 16426/90, para. 66; Judgment of 25 February 1993,Dobbertin v.
France, Application No. 13089/87, para. 43.
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13. Nguyén tic vé tinh hop phap cua diéu luat dudc dung dé cao
budc (Nullum Crimen Sine Lege)

Moi ngudi chi cé thé bi cdo budc, truy t6, xét x(r va trirng phat vi nhitng
t6i 16i dudc dinh nghia rd rang trong luat.

Dinh nghia phéap ly cia hanh vi vi pham hinh sy phai phu hgp véi nguyén tac
vé tinh hgp phép cla diéu ludt dung dé€ cdo budc (Nullum Crimen Sine Lege),
vén la mét quyén tuyét d&i, khdng bi thu hep 179. Nguyén tac Nullum Crimen
Sine Lege cé lién hé géan gdi véi “quyén dudc an toan ca nhan” 18 bgi vi né
hudng dén viéc bao vé quyén cla con ngudi dugc biét ho cd thé bi trirng
phat vi hanh vi nao va khéng bi trirng phat vi hanh vi nao 8!, Qua that, “luat
hinh su quy dinh mot chudn muc vé hanh x&r ma ca nhan phai tén trong” 182,
Nguyén tic vé tinh hdp phap cla diéu luat dung d& cdo budc mdt hanh vi
la vi pham hinh su la mot yé&u t6 can ban cla quyén dugc xét x&r cdng bang
trong cac van dé hinh su.

Nguyén téc vé tinh hgp phap cla diéu ludt dung dé céo budc la, d€ dugc dinh
danh 1a mét vi pham hinh su, mdt cach hanh x& cu thé nao dé bi trirng phat
can phai dudc xép loai chat ché trong luat la hanh vi vi pham phap luat, va
dinh nghia vé tat ca cac vi pham hinh sy phai chinh xac, khéng ma ho 183,

179 The International Covenant on Civil and Political Rights, Article 15, the European Convention
for the Protection of Human Rights and Fundamental Freedoms, Article 7, the African Charter
on Human and Peoples’ Rights, Article 7.2, the Arab Charter on Human Rights,Article 15;
the American Convention on Human Rights,Article 9; the Rome Statute of the International
Criminal Court, Article 22; and the reports of the International Law Commission to the UN
General Assembly, 1993 (Supplement No. 10 (A/48/10), p.81) and 1994 (Supplement No. 10
(A/49/10), p. 321). See also: Human Rights Committee, General Comment No. 29, States of
emergency (Article 4), para. 7; Concluding Observations of the Human Rights Committee on
Estonia, CCPR/CO/77/EST, 15 April 2003, para. 8; European Court of Human Rights, Judgment
of 22 June 2000, Céeme and others v. Belgium, Application Nos. 32492/96; 32547/96;
32548/96; 33209/96; 33210/96; Inter-American Court of Human Rights, Judgment of 30
May 1999, Case of Castillo Petruzzi et al. v. Peru, Series C No. 52, para. 119 et seq.; and
Inter-American Commission on Human Rights, Report on Terrorism and Human Rights, OAS
document OEA/Ser.L/V/I1.116, Doc. 5 rev. 1 corr., 22 October 2002, para. 218.

180 Article 3 of the Universal Declaration of Human Rights.

181 Inter-American Commission on Human Rights, Second report on the situation of human rights
in Peru, OEA/Ser.L/V/11.116, Doc. 59 rev., 2 June 2000, para. 80.

182 International Law Commission, Draft Code of Crimes against the Peace and Security of Mankind
with commentaries — 1996, UN document A/51/10 (Supplement No. 10), p. 36.

183 See, among others, the Human Rights Committee: General Comment No. 29, States of
emergency (Article 4), para. 7; Views of 19 March 2004, David Michael Nicholas v. Australia,
Communication No. 1080/2002, paras. 7.2 et seq.; Concluding Observations of the Human
Rights Committee: Democratic People’s Republic of Korea, CCPR/CO/72/PRK, 27 August 2001,
para. 14; Concluding Observations of the Human Rights Committee: Belgium, CCPR/CO/81/
BEL, 12 August 2004, para. 24; Concluding Observations of the Human Rights Committee:
Iceland, CCPR/CO/83/ISL, 25 April 2005, para. 10; Concluding Observations of the Human
Rights Committee: Estonia, CCPR/CO/77/EST, 15 April 2003, para. 8; Concluding Observations
of the Human Rights Committee: Canada, CCPR/C/CAN/CO/5, 20 April 2006, para. 12; and
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Nguyén tdc vé tinh hdp phap cua diéu ludt dung dé€ cdo budc la, dé phai chiu
trach nhiém hinh su vi moét toi nao dd, ngudi bi budc toi phai vi pham hoan
toan hanh vi hinh su dugc dé cap dén (cho du dé la mot hanh déng, hay la
mot su bd soét, khéng hanh déng), nhu da dugc mo ta chinh xac va ro rang
trong luat hinh su, khdng cé dinh ki€n nao ddi vdi quy tac trach nhiém hinh
su lién quan dén viéc c6 tinh vi pham hay dong I6a '8,

Dinh nghia vé vi pham hinh sy ma ma h6, nudc doi va khong chinh xac, la
vi pham luat nhan quyén qudc té va vi pham “nhirng diéu kién chung do luat
qudc té quy dinh” 185,

Nguyén tic vé tinh hdp phap clua diéu luat dung dé cdo budc ham y nhu mét
su dién giai hep Iluat hinh su va c&m nguyén tic tudong tu [analogy] 6. Viéc
téng dat cao trang, ti€n hanh t6 tung, hoac ap dat cac hinh phat hinh su I1én
bi cdo, cdn c& vao nguyén tic tuong tu, vi nhitng loai hanh vi khéng dugc
xac dinh trong luat hinh su la hanh vi vi pham, thi khéng dang vé&i nguyén
tdc vé tinh hgp phap #7.

Viéc thuc thi mét cach chinh dang cac quyén tu do can ban ctia moét ca nhan
thi khéng thé bi dinh nghia trong Iuat hay bi x&p loai theo luét Ia vi pham
hinh su, bdi vi ludt hinh su chi cé thé cdm nhitng cung cach hanh x& c6 hai
cho xa hoi 188,

Concluding Observations of the Human Rights Committee: Morocco, CCPR/CO/82/MAR,
1 December 2004, para. 20; European Court of Human Rights: Judgment of 25 May 1993,
Kokkinakis v. Greece, Application No. 14307/88, para. 52 and Judgment of 22 June 2000,
Coeme and others v. Belgium, Application Nos. 32492/96; 32547/96; 32548/96; 33209/96;
33210/96; Inter-American Court of Human Rights: Judgment of 30 May 1999, Case of Castillo
Petruzzi et al v. Peru, Series C, No 52, paras. 119, 120 and 121; and Inter-American Commission
on Human Rights: Second report on the situation of human rights in Peru, op. cit. 76, para.
80, and Report on Terrorism and Human Rights, op. cit. 32, "Recommendations”, No. 10 (a).

184 Human Rights Committee: Views of 19 March 2004, David Michael Nicholas v. Australia,
Communication No. 1080/2002, para. 7.3.

185 UN Special Rapporteur on the Independence of Judges and Lawyers, UN Document E/
CN.4/1998/39/Add.1, para. 129. See also, Human Rights Committee: Concluding Observations
of the Human Rights Committee: Portugal (Macau), CCPR/C/79/Add.115, 4 November 1999,
para. 12; Algeria, CCPR/C/79/Add.95, 18 August 1998, para. 11;Egypt, CCPR/C/79/ Add.23, 9
August 1993, para. 8; Peru, CCPR/C/79/Add.67, 25 July 1996, para. 12; Democratic People’s
Republic of Korea, CCPR/CO/72/PRK, 27 August 2001, para. 14; Belgium, CCPR/CO/81/BEL,
12 August 2004, para. 24;Iceland, CCPR/CO/83/ISL, 25 April 2005, para. 10; Estonia, CCPR/
CO/77/EST, 15 April 2003, para. 8; and Canada, CCPR/C/CAN/CO/5, 20 April 2006, para. 12.
See also: the Inter-American Court of Human Rights, Judgment of 30 May 1999, Castillo Petruzzi
et al v. Peru, Series C, No. 52, para. 121; and the Inter-American Commission on Human Rights,
Annual Report of the Inter-American Commission on Human Rights, 1983-1984, p.85, para. 7,
and the Second report on the situation of human rights in Peru, doc. cit. 76, para. 80.

186 Xem Diéu 22(2) Luat La M3, trong nhiéu tai liéu khac, quy dinh: “Binh nghia thé nao la mot téi
phai dudc hiéu rat chdt ché va khéng dudc md rong bdng nguyén tic tusng tu”.

187 Human Rights Committee, Concluding Observations of the Human Rights Committee:
Democratic People’s Republic of Korea, CCPR/ CO/72/PRK, 27 August 2001, para. 14.

188 See, for example, Human Rights Committee: Concluding Observations of the Human Rights
Committee: Syrian Arab Republic, CCPR/CO/71/SYR, 24 April 2001, para. 24, and Concluding
Observations of the Human Rights Committee: Iceland, CCPR/CP/83/ISL, 25 April 2005, para. 10.
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Nguyén tac vé tinh hgp phap cla diéu ludt dung dé€ cdo budc cling c6 nghia
14, khdng ai c6 thé bj k&t tdi vi mot hanh vi vi pham trir phi diéu d6 cén c
vao trach nhiém hinh su ca nhan (nguyén tac trach nhiém hinh su ca nhan).
Nguyén tdc nay cdm trach nhiém hinh sy tip thé #°. Tuy nhién, né khdng
loai trir viéc truy td cac ca nhén can c vao nhitng cd sé viing chac vé trach
nhiém hinh sy c& nhan, chdng han, vi tdi ddng 18a hay xui giuc. N6 cling
khong ngan viéc ngudi ta phai chiu trach nhiém ca nhén, trén cd sé mét ly
thuyét da dugc xac lap rat virng la ly thuyét vé trach nhiém cao nhat 1°°,

14. Cam ap dung hdi td trong luat hinh su (Nguyén tic luat hinh su
khong hoi t6)

Khong ai bi truy t6 va két toi vi mot hanh dong hodc vi su bd sét khong
hanh d6ng ma vén khéng phai la vi pham hinh su vao thdi diém nd xay
ra.

Nguyén téc khéng hdi t6 trong ludt hinh sy la mét cd ché bao vé chu chét
cla ludt qudc t&, va la hé qua clia nguyén tac vé tinh hgp phdp cua diéu luat
dung dé& cdo budc (nullum crimen sine lege). Nguyén tic cdm ap dung hoi
t6 trong luat hinh su la tuyét dGi va dugc ap dung cho tat ca cac tinh hudng,
vao moi llc, k& ca trong tinh trang kh&n c8p va chién tranh. Quyén khéng
bi két toi vi d&@ hanh dong hodac khong hanh déng, ma viéc hanh déng hoac
khéng hanh déng dé lai khdng phai 1a toi vao thai diém ching dién ra, 1a mot
quyén khong bi han ché 11,

Khong ai bi coi la co t0i, la cé bat ky vi pham hinh sy nao, vi da hanh dong
hoac khéng hanh déng ma hanh déng hoac su khéng hanh déng dé khong
c&u thanh mot tdi hinh su theo luat qudc gia va qudc t& vao thdi diém né dién
ra %2, Tuy nhién, trong nguyén tdc nay, khdng cé diéu gi cé thé tao thanh mét
dinh ki€n chdng lai viéc xét xr va trirng phat mét cad nhan vi da hanh déng

189 Inter-American Commission on Human Rights, Report on Terrorism and Human Rights, doc.
cit., paras. 222 and 227; and European Court of Human Rights, Judgment of 6 November
1980, Guzzardi v. Italy, Application No. 367/76.

190 Inter-American Commission on Human Rights, Report on Terrorism and Human Rights, doc.
cit., paras. 222 and 227.

191 International Covenant on Civil and Political Rights (Article 4), European Convention on Human
Rights (Article 15) and American Convention on Human Rights (Article 27).

192 Human Rights Committee, Views of 19 March 2004, David Michael Nicholas v. Australia,
Communication No. 1080/2002, paras. 7.2 et seq.; Inter-American Court of Human Rights:
Judgment of 18 November 2004, De la Cruz Flores v. Peru, Series C No. 115, para. 104 et
seq; Judgment of 31 August 2004, Ricardo Canese v. Paraguay, Series C No. 111, para. 175;
Judgment of 25 November 2005, Garcia Asto and Ramirez Rojas v. Peru, Series C No. 137,
para. 206; and Judgment of 20 June 2005, Fermin Ramirez v. Guatemala, Series C No. 126,
para. 90.
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ho&c khdng hanh déng, ma vao thdi diém d6, hanh ddng hodc su khdng hanh
dong dd la pham tdi, theo cdc nguyén tac chung cua luat phap da dudc cong
dong qudc té cong nhan (tap quan phap qudc t€) 193,

15. Cam két an hai Ian cho ciing mét téi danh (Ne Bis In Idem)

Khong ai bi xét xtt hoac két téi Ian nifta cho mot vi pham hinh sy ma
trudc do da cé phan quyét cudi cung cla toa két toi, bac bé hoac tuyén
trdng an cho ngudi do6 vi cung vi pham hinh su d6, 6 cung qudc gia do.

Viéc c8m doan nay (hay la nguyén tac ne bis in idem [bé&t kha tring t6 - ND])
thé& hién nguyén tic res judicata [cé thé dich la “vu viéc d3 dudc phan quyét”,
hodc “chung thdm” - ND]. Piéu nay cdm viéc dua mdt ngudi, da tirng bj két
tdi hodc dugc tuyén tradng an vé& moét vi pham nao do, ra trudc clng tda an
doé hoac mét toa an khac vi cung mét vi pham 194, N6 ap dung cho tat ca cac
vi pham hinh su, cho du nghiém trong dén dau.

Viéc cam dua ai do ra trudc mot toa an mdi vi cuing mot vi pham cé hiéu luc
ngay khi phan quyét cubi cung két tdi, bac bo hodc tuyén trang an dgi vdi
ngudi dé dugc ban hanh [trong qua kh - ND]. Piéu 8y nghia la, d& 4p dung
dudc nguyén tdc cdm nay, tat ca cac co ché&€ bao hién [xem xét lai tu phap
- ND] va/hodc khang cao déu phai da dudc tan dung hét, hoac, néu khdéng
dugc nhu vy, thi thdi han theo luat dinh d€ dung dén nhitng cd ché xem
xét lai va/hodc khang cdo dé da hét. Vi vay, nhitng diéu sau day thi khdng
bi cAm:

i. MOt toa an cdp cao han da hay két téi va ra |énh xur lai 1%5;

ii. C& nhirng tinh hudng ngoai I& d& néi lai mot phién toa hinh su, vi du
phat hién ra bdng chlfng chua cé hodc chua dugc biét vao thsi diém
tuyén tréng an trudc doé 1%; va

193 Article 15 (2) of the International Covenant on Civil and Political Rights; Article 7 (2) of the
European Convention on Human Rights, Article 9 of the American Convention on Human Rights,
Principle I of the Principles of international law recognized by the charter of the Nuremberg
Tribunal and the judgment of the Tribunal (adopted by the International Law Commission
of the United Nations in 1950). See also, InterAmerican Court of Human Rights, Judgment
of 26 September 2006, Almonacid Arellano et al. v. Chile, Series C No. 154, para. 151, and
International Commission of Jurists, Impunidad y graves violaciones de derechos humanos -
Practitioners’ Guide No. 3, Geneva, 2008, pp. 129-133.

194 Human Rights Committee: General Comment No. 32, para. 54.

195 Human Rights Committee, Views of 26 March 1992, Teran Jijon v. Ecuador, Communication No.
277/1988, para. 5.4.

196 Human Rights Committee: General Comment No. 32, para. 56.
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iii. Trong trudng hgp x vadng mat ai dé va tuyén cé tdi, ngudi cd lién
quan dé nghi xt lai. Tuy nhién, trong nhitng tinh hudéng nhu vay,
nguyén tdc cdm dodn trén sé& ap dung vdi lan bi két tbi th hai 197,

Nguyén tdc cdm nay ngan chan viéc tdoa ma nhirng phién x&r mdi hoac két toi
cho clung nhitng vi pham hodc hanh vi & cung nudc dé. Tuy nhién, nguyén
t&c ne bis in idem khéng dp dung cho viéc xét x(r va cac quyét dinh tu phap
clla cac toa an & nudc khac 98,

D& mét phan quyét cd tinh chét res judicata [chung thdm - ND] va dé nguyén
tdc ne bis in idem co hiéu luc, diéu thiét y&u la bat ky mot quyét dinh tu
phap nao nhu thé cling phai xut phat tr hanh ddng ciia mot tda an cé tham
quyén, doc lap va vo tu, va phién xét xir phai dugc ti€én hanh tuan tha tuyét
dGi cac yéu cau tu phap vé phap trinh chinh dang *°. Trong trudng hgp phan
quyét hodc cac quyét dinh tu phap lai la két qua clia nhitng ti€n trinh t6 tung
khéng tuén thi cac tiéu chudn qudc té vé xét xir cdng bang hay phap trinh
chinh dang, hodc lai dugc ban hanh bdi cac cd quan tu phap khoéng dap Ung
dugc yéu cau ddc 1ap, vb tu va/hodc cé thdm quyén, thi nguyén tic ne bis in
idem sé& khéng dudc vién dan. Trong cac trudng hop nhu vay, cé thé ra l1énh
ndi lai ti€n trinh t6 tung dang dé cap dén hodc ma mot phién xét x&r mdgi 2°°,

Trong t6 tung ddi véi ngudi bi cdo bubc vi pham nhan quyén nghiém trong,
phan quyét cé thé khéng dugc coi 1a chung thdm, va nguyén tac ne bis in
idem khoéng dudc vién dan, néu nhu khéng ai cé y dinh thanh thuc 1a dua
nhitng ké phai chiju trach nhiém ra trudc cong ly hay ra td tung dé giai thoat

197 Human Rights Committee: General Comment No. 32, para. 54.

198 Human Rights Committee: General Comment No. 32, para. 57; Decision on Admissibility, 2
November 1987, A.P. v. Italy, Communication No. 204/1986, para. 7 (3); and Views of 28 July
1997, A.R.J v. Australia, Communication No. 692/1996, para. 6 (4). See also: International
Law Commission, Report of the International Law Commission on the work of its forty-eighth
session, 6 May - 26 July 1996, United Nations document A/51/10 (Supplement No. 10), p. 72.

199 Human Rights Committee: Views of 6 November 1997, Polay Campos v. Peru,Communication No.
577/1994; Inter-American Court of Human Rights, Judgment of 30 May 1999, Castillo Petruzzi
et al. v. Peru, Series C No. 52, paras. 218 and 219; Inter-American Commission on Human
Rights, Report No. 15/87 of 30 June 1987, Case 9635 (Argentina); and African Commission
on Human and Peoples’ Rights, decisions in the cases of Media Rights Agenda v. Nigeria,
Communication No. 224/98 and Avocats sans Frontieres (Gaétan Bwampamye),Communication
No. 231/99.

200 See, inter alia: Human Rights Committee: Views of 6 November 1997, Polay Campos v. Peru;
Communication No. 577/1994; Views of 28 October 1981, Raul Sendic Antonaccio v. Uruguay,
op. cit.; Inter-American Court of Human Rights: Judgment of 22 November 2004, Carpio Nicolle
et al. v. Guatemala, Series C No. 117; Judgment of 29 November 2006, La Cantuta v. Peru,
Series C No. 162; Judgment of 26 September 2006 Almonacid Arellano et al v. Chile,Series C
No. 154; and Judgment of 12 September 2005, Gutiérrez Soler v. Colombia, Series C No. 132;
Inter-American Commission on Human Rights, Informe No. 15/87 of 30 June 1987, Case 9635
(Argentina); African Commission on Human and Peoples’ Rights: decisions on cases: Media
Rights Agenda v. Nigeria, Communication No. 224/98 and Avocats sans Frontiéres (Gaétan
Bwampamye), Communication No. 231/99.
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bi cdo khoi trach nhiém vé nhitng hanh vi vi pham nhan quyén nghiém trong
(“res judicata gian lan”) 201,

16. Quyén dugc nhan phan quyét cong khai va cé ly 1é

Phan quyét phai dudgc cong khai, trir phi vi Igi ich cta vi thanh nién ma
bubc phai lam khac. Bat ky ai bi xét xtf bdi mot toa an didng luat, cho
du bi két tdi hay dugc tuyén trédng an, cling déu cé quyén biét cac ly I&
tao thanh can c cha phan quyét chéng lai minh.

Phén quyét, ca & toa sc thadm I1an toa phic thdm, d&u phai dugdc cong khai,
trlr phi vi Igi ich ctia vi thanh nién ma budc phai lam khac. Tuy nhién, ngay ca
khi vi Igi ich cta vi thanh nién, cac bén tham gia t6 tung cling phai dugc biét
day du vé phan quyét va dugc cung cdp moét ban sao phan quyét.

Phan quyét dudc cdng khai néu né dugc cdng bé bang 18i ndi tai mbt phién
tda md cdng khai cho céng ching, hodc néu phan quyét bang vén ban dugc
xudt ban va cung cdp cho béat ky ai co Igi ich lién quan [anyone who can
establish an interest] 202,

Ngay ca trong cac trudng hgp cong ching khéng dudc vao trong phién toa,
thi phédn quyét, bao gdbm ca cac két qua diéu tra quan trong nhét, bang chirng
va céc lap luan phap ly, cling phai dugc cong khai 23,

Nguyén tac phan quyét cla toa phai dugc cdng khai doi hoi réng, trong moi
tinh hudng, bi cdo va cac bén tham gia t6 tung déu phai dugc cé mét ban
sao cua phan quyét 2°4. Néu chi doc to phan quyét & toa an thi chua du. Viéc
khéng cung cdp vén ban phan quyét cho nhitng ngudi cd lién quan cé thé
cau thanh hanh doéng vi pham quyén dugc bao chita va dac biét, quyén bac

201 See, inter alia: Inter-American Court of Human Rights, Judgment of 22 November 2004, Carpio
Nicolle et al. v. Guatemala Series C No. 117; Judgment of 29 November 2006, La Cantuta v.
Peru, Series C No. 162;Judgment of 26 September 2006, Almonacid Arellano et al. v. Chile,
Series C No. 154; and Judgment of 12 September 2005, Gutiérrez Soler v. Colombia, Series C
No. 132;Inter-American Commission on Human Rights, Report No. 36/96 of 15 October 1996,
Case 10.843, Héctor Marcial Garay Hermosilla y otros(Chile), paras. 106 et seq. See also:
International Law Commission, Report of the International Law Commission on the work of its
forty-eighth session, 6 May — 26 July 1996, United Nations document A/51/10 (Supplement
No. 10), p. 72; the Rome Statute of the International Criminal Court(Article 20.3); the Statute
of the International Criminal Tribunal for the Former Yugoslavia(Article 10) and the Statute of
the International Criminal Tribunal for Rwanda(Article 9).

202 European Court of Human Rights, Judgment of 22 February 1984, Sutter v. Switzerland,
Application No. 8209/78, para.34.

203 Human Rights Committee: General Comment No. 32, para. 29.

204 Human Rights Committee, Views of 31 March 1981, Tourdn v. Uruguay,Communication No.
32/1978.
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bd phan quyét dé trudc mét toa an cdp cao han 205,

Quyén dudc cd mdt phan quyét cd 18p ludn hgp ly vén gan lién véi quyén
dugc xét xir cdng bdng 26, Né &p dung cho moi giai doan cla tién trinh t§
tung, k& ca giai doan khang cdo. Quyén dudc c6 mdt phan quyét hop ly c6
nghia la phan quyét cla toa phai bao gom ca cac két qua diéu tra quan trong,
bang chirng va cac lap luén phap ly ma dua vao d6 toa an ra phan quyét. Tuy
nhién, khai niém “phan quyét cé 1ap luan hgp ly” khéng thé dugc hiu thanh
mot sy yéu cdu, doi hoi phai cd cau tra I3i chi tiét cho tirng luén diém, vé thuc
tién cling nhu vé luat phap, do bi cdo hodc cac bén khac dua ra.

Quyén dugc c6 phan quyét cong khai cd nghia la bi cdo va cac bén tham gia
t6 tung cd quyén dudgc biét phan quyét do toa téng dat. Quyén nay co y nghia
thiét yéu ddi vdi quyén dugc bao chifa cua bi cdo trong cac giai doan sau
trong qua trinh t& tung, chadng han giai doan khang céo.

Quyén dugc xét xur trong mét khoang thdi gian hgp ly bao gbm ca quyén
dugc nhan phan quyét cd 18p luan hdp ly (tai tda sd thdm va phic thdm)
trong khoang thdi gian hgp ly 27,

17. Quyén khong phai chiu hinh phat nang han hinh phat dugc ap
dung vao thoi di€ém pham tdi hinh su, va quyén dudc huéng Igi tur
mot ban an nhe hon sau d6 theo luat phap

Toa an khong dugc ap dat hinh phat nang han hinh phat do luat dinh
vao thdi diém bi cdo pham tdi. Tuy nhién, néu vi c6 cai cach tu phap ma
sau d6 ban an cho sai pham lai dugc giam nhe, thi nha nudc cé nghia
vu ap dung hoi t6 d€ dung ban an nhe hon dé.

Quyén nay gdn b6 mat thiét vdi viéc cdm ap dat cac hinh phat mang tinh
ché&t hdi t8, hodc cac hinh phat bat hop phap (nguyén tic vé tinh hgp phap
ctia hinh phat) 208,

205 Inter-American Court of Human Rights, Judgment of 25 November 2005, Garcia Asto and
Ramirez-Rojas v. Peru, Series C No. 137, para. 155.

206 Human Rights Committee, Views of 24 March 1993, V. Francis v. Jamaica, Communication No.
320/1988, para. 12.2; European Court of Human Rights, Judgment of 21 January 1999, Garcia
Ruiz v. Spain, Application No. 30544/96, para. 26.

207 Human Rights Committee, Views of 29 March 1994, Currie v. Jamaica, Communication No.
377/1989, para.13.5; Views of 15 March 2006, Abdelhamid Taright, Ahmed Touadi, Mohamed
Remli and Amar Yousfi v. Algeria, Communication No. 1085/2002, paras. 8.4 and 8.5.

208 Human Rights Committee, Views of 31 July 2003, Klaus Dieter Baumgarten v. Germany,
Communication No. 960/2000, para. 9.3; and Inter-American Court of Human Rights, Judgment
of 25 November 2005, GarciaAsto and Ramirez-Rojas v. Peru, Series C No. 137, para. 191.



S8 tay Theo ddi viéc Xét x(r trong T8 tung Hinh sy | 121
Bat ky ai bi xét x(r vi moét toi hinh su cling déu cé quyén hudng Igi tir viéc ap
dung hoi t6 luat nao coé Igi cho ho nhat. Quyén nay coé nghia la:

i.  Khong ai bi két toi hinh s ma lai phai chiu hinh phat ndng han hinh
phat &p dung vao thdi diém anh/chj ta pham tdi hinh su d6 2%°; va

ii. NE&u, sau khi mot ngudi pham téi hinh su, luat phap lai c6 quy dinh
ap dung ban an nhe han, thi bi cdo dé sé dudc hudng Igi tir viéc do.

Quyén nay khoéng bi han ché.

18. Quyén khdng bi trirng phat khéng theo cac tiéu chuin qudc té

Ca ban théan hinh phat cling nhu cach ap dung hoac ti€én hanh hinh phat
déu khéng dugc vi pham céc tiéu chudn qudc té&, k& ca nguyén tic cdm
tra tan, cdm d6i x&r hodc trirng phat tan bao, vo nhan dao, ha thap nhan
pham. B4t ky hanh ddng trirng phat nao dudc ap dat nhu 13 két qua cla
mot phan quyét ctia toa déu phai theo dling quyén clia ca nhan bi budc
toi, l1a quyén dugc doi xur v@i su ton trong thich dang danh du, nhan
pham thudc vé cd nhan ngudi do.

Tra tén va cac hinh thlc déi x/trirng phat tan bao, vé6 nhan dao hay ha thap
nhan ph&m déu bj c&m tuyét d6i. Khdng cd quan tu phap nao dudc ap dat
hinh phat mang tinh chat dd, cho du t6i ma ngudi bi két t6i pham phai cé
nghiém trong dén mirc nao di chang nira 2°,

Hinh phat thé xac (nhu 1a trirng phat v& mat thé xac, bang cach danh vao
ngudi, qudt bang roi, bang gdy, ddm da, cat xéo, chdt chén tay hay gay
bdng) do cé Iénh cla tu phap, bi cdm theo ludt qudc té vi ching vi pham viéc
cam tuyét d6i moi hanh vi tra tdn, dGi xu/trirng phat tan bao, v0 nhan dao
va ha th&p nhan pham 21,

209 Human Rights Committee, Views of 22 July 2003, Casafranca v. Peru, Communication No.
981/2001, para. 7.4.

210 Human Rights Committee, General Comment No. 20, Prohibition of torture and other cruel,
inhuman or degrading treatment or punishment, paras. 2 and 3.

211 Human Rights Committee, General Comment No. 20, Prohibition of torture and other cruel,
inhuman or degrading treatment or punishment, para. 5; Concluding Observations of the
Human Rights Committee: Iraq, CCPR/C/79/Add.84, 19 November 1997 para. 12; Libya,
CCPR/C/LBY/CO/4, 15 November 2007, para. 16; Trinidad and Tobago, CCPR/CO/70/TTO,3
November 2000, para. 13; Yemen,CCPR/CO/84/YEM, 9 August 2005, para. 16; Conclusions
and recommendations of the Committee against Torture: Saudi Arabia, CAT/C/CR/28/5, 12
June 2002, paras. 4(b) and 8(b); European Court of Human Rights, Judgment of 25 April 1978,
Tyrer v. United Kingdom, Application No. 5856/72, para. 33; and Inter-American Court of
Human Rights, Judgment of 11 March 2005, Caesar v. Trinidad and Tobago, Series C No. 123,
para. 59 et seq..
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Hinh phat thé xac chi cé thé dugc &p dung cho nhitng t6i &c nghiém trong
nhat, va chi d nhitng nudc chua bo an tl hinh. Khai niém “tdi ac nghiém
trong nhat” phai dudc dién giadi mot cach rat han ché&. Bat ké tinh chat cua
hanh vi pham tdi hinh sy c6 nhu thé nao, ngudi dudi 18 tudi vao thdi diém
pham t6i déu khong bi tir hinh; an t& hinh khéng dugc ap dung ddi vdi phu
n{r c6 thai hodc mdi sinh con, hodc véi nhitng ngudi vira phat bénh tdm than
(xem Chugdng VII, “Nhitng trudng hgp dac biét”).

Cac hinh phat do toa an ap dat - nhu la két qua clia mot phién xét x{r cong
bang - phai phu hgp vdi nguyén téc hinh phat tugng xng. Trong trudng hdp
vi pham quyén con ngudi thé bao, nhu tra tdn, hanh tdi bang cac hinh thic
phi luat, hay mat tich cudng blrc, nguyén téc hinh phat tugng x{ng phai tinh
dén mirc d6 cuc ky nghiém trong clia nhitng hanh vi vi pham dé 212,

Nhirng hinh thic trirng phat nhiéu han muic ca nhan bi két téi va nhitng hinh
phat tap thé déu bi cdm tuyét ddi theo ludt qudc té 213, Viéc cAm ca hai loai
hinh phat nay gédn boé mat thiét véi nguyén tac vé tinh hop phap cua hanh vi
vi pham hinh su’ va nguyén tc trdch nhiém hinh su’ cd nhén.

Diéu kién giam gilt d6i véi nhitng ngudi bi két an tu khong dugc vi pham cac
tiéu chudn quédc té. Vi du, nhitng diéu sau day la khéng phu hgp véi céc tiéu
chuén dé:

i. BO tu trong diéu kién giam cach ly hodac biét giam kéo dai, khong
co lién lac vdi thé gidi bén ngoai, cdm ca viéc nhan va gui thu, trao
déi thu tin;

ii. BO tu & mbi trudng hoan toan déc hai vé mat khi hdu va diéu kién
khong khi;

iii. BO tu & mot nai bi co 1ap vé mat dia ly, khi€n cho ngudi than rat khé
di tham tu nhan trén thuc té 214,

212 Committee against Torture, Views of 17 May 2005,Kepa Urra Guridi v. SpainCommunication
No. 212/2002, para. 6(7); Inter-American Commission on Human Rights: Report No. 136/99
of 22 December 1999, Case No. 10.488, Ignacio Ellacuria, S.J. et al. (El Salvador), para 238.

213 Human Rights Committee, General Comment No. 29, para. 11; Human Rights Committee, Views
of 26 March 1986, Ngalula Mpandanjila and others v. Zaire, Communication No. 138/1983,
para. 8.2; Concluding Observations of the Human Rights Committee: Libya, CCPR/C/LBY/CO/4,
para. 20; and Inter-American Commission on Human Rights, Report on Terrorism and Human
Rights, doc. cit., para. 227.

214 Human Rights Committee, Views of 6 November 1997, Polay Campos v. Peru, Communication
No. 577/1994, para. 8.4 et seq.,and Views of 28 October 2005, Marlem Carranza Alegre v.
Peru, Communication No. 1126/2002, para. 7.4; Committee against Torture, Summary account
of the results of the proceedings concerning the inquiry on Peru (Article 20 of the Convention),
A/56/44, paras. 183 and 184; and InterAmerican Court of Human Rights, Judgment of 25
November 2005, Garcia-Asto and Ramirez-Rojas v. Peru, Series C No. 137, para. 221 et seq..
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19. Quyén khang cao

Moi ngudi bi budc toi trong mot tién trinh té tung hinh su déu c6 quyén
bac bo IGi két toi va ban an, va yéu cau xem xét lai I5i két toi va ban an
do truéc mot toa cap cao hon.

B4t ky viéc xem xét lai I3i két toi hay ban an nao déu phai dién ra trudc mot
toa an cdp cao hon, theo ludt. Quyén bac bo IGi két téi hay ban an ddi vdéi
mot ai dé va yéu cau phai xem xét lai ching dam bao rang s& c6 it nhét hai
cép dd tu phap dé giam sat mot vu viéc. Cap do tai phan th( hai phai ndm &
toa an cdp cao han trong hé théng so vé@i cdp da dua ra phan quyét th& nhét.

Nguyén tdc giam sat tu phap hai cdp ddi vdi 10i két toi va ddi vdi viéc ap dat
hinh phat, cé nghia la luon luén phai cé kha nang khang cdo ra mot toa an
khac. Han thé nira, quyén khang cao ddi vdi IGi két toi va/hoac ban an con
ham nghia:

Thu tuc bac bd hodc dé nghi xem lai mot 18i két toi hodc mot ban an
phai dién ra trudc mot toa &n c&p cao han, tach biét vdi toa &n da
dua ra phan quyét ban dau. N€u luat t6 tung chi quy dinh viéc bac
bd hay xem lai ban an trudc chinh toa an da ra phan quyét ban dau
dd (vi du, bang mét don xin xem xét lai), thi quyén khang céo trudc
toa an cadp cao han da bi vi pham 215;

Quyén khang cao chi ap dung cho nhitng tié€n trinh t6 tung mang ban
chat hinh su. Vi vay, su ton tai cia mot giadi phap tu phap cé hinh thic
khac (vi du nhu hanh dong bao vé mét quyén do Hién phap quy dinh)
ban than n6 khéng dudc coi la tun theo nguyén tac nay. Nhung mac
du cé gidi phap tu phap vdi hinh thlc khac d6 hay khdng, d€ quyén
khang cao cé hiéu luc, luén can phai cé hai tang tu phap hinh su 26;

NE&u mot ngudi da dugc tuyén trang &n bdi tda an & c8p tai phan tha
nhat, nhung lai bi k&t tdi khi phic thdm & tda an cip hai, thi can
phai c6 kha nang bac bo hodc xem xét lai IGi két téi va/hodc ban an
trudc mot toa an khac, van thudc cap cao han. N&u khéng dudc nhu

216

Human Rights Committee, Views of 24 March 1982, Consuelo Salgar de Montejo v. Colombia,
Communication No. 64/1979, paras. 9.1, 10.4 and 11; and African Commission on Human and
Peoples’ Rights, Communication 60/91, Constitutional Rights Project v. Nigeria, para. 13.
Human Rights Committee, Views of 19 October 1993, Dennis Douglas, Errol Gentles and
Lorenzo Kerr v. Jamaica, Communication No. 352/1989, para. 11.2; Views of 25 March 2008,
Luis Hens Serena and Juan Ramdén Corujo Rodriguez v. Spain, Communication Nos. 1351/2005
and 1352/2005, para. 9.3; and InterAmerican Commission on Human Rights, Report No. 55/97
of 18 November 1997, Case No. 11.137, Juan Carlos Abella (Argentina), para. 269.
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thé, thi quyén bac bd IGi két téi trudc moét toa an cdp cao hon da bi
vi pham 217;

iv. NE&u, visu xac lap mot s6 “quyén tai phan dac biét” cho mot s6 thanh
phan dac biét nao dé vi cuong vi cia ho (vi du nguyén tha quéc gia
hay ngudi dirng dau chinh phu, cac bd trudng, dai biéu qudc hoi, quan
chirc cao cdp trong quéan d6i), ma trach nhiém xét xur, két toi va tuyén
an lai thudc vé tdoa an cap cao nhat nudc, thi khi dé, quyén bac bo
I5i két tdi trude tda &n cdp cao han cling khdng thé bi xem nhe 218,

Néu hé thing luat quéc gia quy dinh cac co ché khang cdo cao han nita, qua
dd cd thé bac bd 13i két tdi va/hodc ban &n, vi du cd ché khang céo 1én Toa
&n T8i cao hay cac cap phic thdm bat thudng khac, thi khi dé ngudi bi két toi
phai dugc tiép can mot cach cd hiéu qua d&n mdi cd ché do 21°.

Quyén bac bo 15i két toi va/hoac ban an phai dugc bao dam cho tat ca cac
loai hanh vi vi pham hinh su; né khong bi gidi han chi trong cac t6i nghiém
trong nhat 220,

Trén nguyén tc, quyén bac bo mot 15i két téi hay mot ban an sé& khdng bi vi
pham néu tda an cép cao hon, khi xem xét lai ban an, két ludn réng bi cdo
pham moét téi nghiém trong han (vi du, xem bi cdo la thu pham chinh ch(&
khong phai la tong pham, hoac tim ra nhitng tinh ti€t tang nang trach nhiém
hinh su) va/hodc ap dat mot ban an nang hon 22!, Tuy nhién, phan quyét
mdai khéng dugc dua vao nhitng cdo budéc mai hoac nhitng hanh vi bi budc
tdi khac v3i nhitng cdo budc hodc hanh vi vén la chu thé cua phan quyét ban
dau 222, Tudng tu, néu theo luat qudc gia, toa an thudc cdp tai phan thd hai
bi c&m gia tdng hinh phat (nguyén tac non reformatio in peius), thi khi dé
bat ky cdp toa cao han nao xem xét lai IGi két t6i dang dé cap dén ciing bi
cdm lam nhu vay.

217 Human Rights Committee, Views of 31 October 2006, Juan Garcia Séanchez and Bienvenida
Gonzalez Clares v. Spain, Communication No. 1332/2004, para. 7.2; Views of 22 July
2005,Gomariz v. Spain, Communication No. 1095/2002, para. 7.1; Views of 7 July 2006,
Larrafiaga v. Philippines, Communication No. 1421/2005, para. 7.8; and Views of 31 October
2006, Mario Conde Conde v. Spain, Communication No. 1325/2004, para. 7.2.

218 Human Rights Committee, Views of 11 July 2006, Luis Oliver6 Capellades v. Spain,
Communication No. 1211/2003, para. 7, and Views of 5 November 2004, Terrén v. Spain,
Communication No. 1073/2002, para. 7.4.

219 Human Rights Committee, Views of 1 November 1991, Raphael Henry v. Jamaica,
Communication No. 230/1987, para. 8.4.

220 Human Rights Committee, General Comment No. 32, para. 45.

221 Human Rights Committee, Views of 28 March 2006, Rafael Pérez Escolar v. Spain,
Communication No. 1153/2003, para. 9.2; and European Court of Human Rights, Judgment of
24 October 1996, Salvador Torres v. Spain, Application No. 21525/93, para. 30 et seq..

222 Human Rights Committee, Views of 24 July 2006, Francisco Juan Larrafiaga v. Philippines,
Communication No. 1421/2005, para. 7.8, and European Court of Human Rights, Judgment of
11 December 2007, Drassich v. Italy, Application No. 25575/04, paras. 36 to 43.
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B4t k& tén goi cua giai phap tu phap dé la gi (phdc thdm, xem xét lai, v.v.),
toa cdp cao han, vé mat phap luat, phai cé cg héi xem xét lai toan bo phan
quyét va ban an da dua ra & cap dudi 223, biéu nay c6 nghia la tdoa cap cao
hon phai dugc trao nang Iuc phap ly d€ xem xét lai mét cach cin ban I15i két
toi va ban an, vé su ddy di cua ca bang ching 1an cac digu lut lién quan,
theo moét cadch ma qua dd, tién trinh t& tung cho phép can nhac dén tinh chat
cla vu an. Vi vay, néu giai phap tu phap kia chi gidi han trong viéc xem xét
lai cac khia canh hinh thirc, thd tuc hay phap ly cua I8i budc toi, hoac chi gidi
han trong mot s8 can c (thuc tién hodc theo luat), do dé ngén trd viéc xem
xét lai mot cach thuc chat va day dua IGi két tdi hay ban an da tuyén trudc, thi
khi 8y, quyén bac bd IGi két toi va ban an da bi vi pham 224,

Quyén bac bo I3i két téi va/hoac ban an sé khéng dugc dap (rng chi nhg & su
ton tai ctia mot tda an cap cao han. Tda cdp cao han d6 phai cé thdm quyén
tai phan d& nhan vu an cu thé dang dudc dé cp dd. Noi cach khac, ngoai viéc
phai ddc 18p va khéng thién vi, tda phai cé thdm quyén 225 (nguyén tac tham
phan tu nhién - xem Chuong 1V, phan 5, cla s6 tay nay).

D& cb hiéu luc, quyén bac bd 18i két tdi va/hodc ban an nhat dinh c6 ham y
la ngudi bi két toi phai dudgc ti€p can, trong mot khoang thdai gian hgp ly, vdi
phan quyét bdng van ban, cé ly I&, tai moi giai doan clia qua trinh xem xét lai
hodc phlc thdm 226, Anh/chi ta phai cé quyén tiép can vdi bat ky tai liéu nao
khac, nhu ban ghi (g& bing) phién tda, néu tai liéu dé 1a can thiét dé& gilp
anh/chi ta thuc thi mét cdch hitu hiéu quyé&n dé cua minh 227, Sy thi€u vang
mot phan quyét bang van ban, su chdm tré v ly trong viéc tdng dat phan
quyét bang van ban do, va su thi€u vang nhirtng ly 1& (ca vé dir kién thuc té
va vé phap luat), déu cdu thanh su vi pham quyén dugc bac bo IGi két toi/
va hoac ban an.

223 Human Rights Committee, Views of 20 July 2000, Cesareo Gomez Vazquez v. Spain,
Communication No. 701/1996, para. 11.1.

224 Human Rights Committee, Views of 28 March 2006, Bandajevsky v. Belarus, Communication
No. 1100/2002, para. 10.13; Views of 18 October 2005, Aliboeva v. Tajikistan, Communication
No. 985/2001, para. 6.5; Views of 30 March 2005, Khalilova v. Tajikistan, Communication
No. 973/2001, para. 7.5;Views of 6 April 1998, Domukovsky and others v. Georgia,
Communications Nos. 623 to 627/1995, para. 18.11; Views of 8 July 2004, Saidova v.
Tajikistan, Communication No. 964/2001, para. 6.5; and Views of 17 March 2003, Gelazauskas
v. Lithuania, Communication No. 836/1998, para. 7.2.

225 Inter-American Court of Human Rights, Judgment of 30 May 1999, Castillo Petruzzi et al. v.
Peru, Series C No. 52, para. 161, and Judgment of 25 November 2004, Lori Berenson Mejia v.
Peru, Series C No. 119, paras. 192 and 193.

226 Human Rights Committee, Views of 1 November 1991,Raphael Henry v. Jamaica,Communication
No. 230/87, para. 8.4, Views of 23 March 1993, Victor Francis v. Jamaica, Communication No.
320/1988, para. 12.2; and European Court of Human Rights, Judgment of 16 December 1992,
Hadjianastassiou v. Greece, Application No. 12945/87, paras. 31 - 37

227 Human Rights Committee, General Comment No. 32, para. 49.
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Toda c8p cao han phai tuan thu cac yéu t6 va cdc quyén gdn chat vai quyén
dudc xét x{r cbng bang, khi ho cdn nhéac viéc bac bé hodc xem xét lai mot IGi
két toi 228, Cac yéu té va quyén doé bao gom:

i. Nguyén tic suy doan vo tbi 22°;

ii. Quyén dudc cb thdi gian va phudng tién ho trg thda dang dé chudn
bi khang cao;

iii. Quyén c6 mot luat su do chinh minh Iua chon 23;

iv. Quyén binh ddng vé quyén nang (bao gdm ca quyén dudc théng bdo
vé nhitng h6 sc do bén d6i phuang dé trinh);

V. Quyén dudc xét xtr trong mét khoadng thai gian hgp ly 231; va

vi. Quyén dugc nhan phan quyét cong khai va co ly I1€ trong mét khoang
tha@i gian hgp ly 232,

Quyén c6 ludt su dugc chi dinh dé dai dién cho ngudi chéng an & phién phuc
thdm phu thudc vao nhitng diéu kién tudng tu nhu quy@n cé luat su dugc chi
dinh & tda so thdm - nd phai dugc coi la vi cdng ly. Néu ludt su bao vé bj céo
& phién sd thdm khdng cé y dinh khéng cdo I5i két tdi hodc ban &n sd tham,
hodc khdng dinh dé trinh cac 1ap ludn 1&n mdt tda an cép cao hon (chdng
han, vi luat su cho rang khdng cé ly do gi d& bac bd phan quyét clia toa), thi
bi cdo c6 quyén dugc thong bao nhu vay, cling nhu cdé quyén dugc chi dinh
mot lut su khac, d& nhitng bén khodn, thdc mac cla anh/chij ta cé thé dugc
xac quyét & phién phuc thdm. Tda &n cdp cao han phai cé cac budc bao dam
r&ng quy&n nay van phat huy hiéu luc 23,

228

229

230

232

233

Human Rights Committee, General Comment No. 32, paras. 48 et seq.,and Views of 24 July
2006, Francisco Juan Larrafiaga v. Philippines,Communication No. 1421/2005, para. 7.4 et
seq.; and Inter-American Court of Human Rights, Judgment of 30 May 1999, Castillo Petruzzi
et al. v. Peru, Series C No. 52, para. 161, and Judgment of 25 November 2004, Lori Berenson
Mejia v. Peru, Series C No. 119, paras. 192 and 193.

Human Rights Committee, Views of 24 July 2006, Francisco Juan Larrafiaga v. Philippines,
Communication No. 1421/2005, para. 7.4, and Views of 30 March 2005, Arutyuniantz v.
Uzbekistan, Communication No. 971/2001, para. 6.4.

Human Rights Committee, Views of 29 March 1984, Antonio Viana Acosta v. Uruguay,
Communication No. 110/1981, paras. 13.2 and 15.

Human Rights Committee, Views of 29 March 1984, Antonio Viana Acosta v. Uruguay,
Communication No. 110/1981, paras. 13.2 and 15, Views of 29 October 1981, Larry James
Pinkney v. Canada,Communication No. 27/1978, para. 35; and Views of 25 October 2001,
Boodlal Sooklal v. Trinidad and Tobago, Communication No. 928/2000, para. 4.8 et seq.
Human Rights Committee, Views of 23 March 1994, Lenford Hamilton v. Jamaica, Communication
No0.333/1988, para. 9.1.

Human Rights Committee, Views of 25 October 2001, Boodlal Sooklal v. Trinidad and Tobago,
Communication No. 928/2000, para. 4.10, and Views of 31 March 1998, Anthony McLeod v.
Jamaica, Communication No. 734/1997, para. 6.3.
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Quyén dugc diéu tran céng khai khéng nhat thiét ap dung déi vai tat ca cac
thu tuc bac bo 16i két téi hay ban an 234, Tuy nhién, khi luat qudc gia cé quy
dinh su tham gia clia bén bi két t6i vao tién trinh phic thdm va/hodc cé quy
dinh vé diéu tran cdng khai lién quan, thi khi d6, cac tiéu chudn quéc té lién
quan dén hai quyén sau phai dugc ap dung (xem phan 2 va 7 cua chuong
nay). Tuy nhién, néu thd tuc xem xét lai chi dugc thuc hién béng vén ban,
toa an cép cao bat budc phai kiém tra chi tiét cac dir kién cta vu an, cac cdo
budc ddi véi ngudi bi két tdi va cac bang chirng dugc trung ra tai tda s tham
va phic thadm 2,

234 Human Rights Committee, General Comment No. 32, paras. 28 and 48 and European Court of
Human Rights, Judgment of 18 October 2006, Hermi v. Italy, Application No. 18114/02, para. 62.

235 Human Rights Committee, Views of 28 March 2006, Rafael Pérez Escolar v. Spain,
Communication No. 1156/2003, para. 9.3.
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VII. Cac truong hop dac biét

Trong phan nay, chling ta xem xét cac yéu ciu bé sung vé xét x&r cdng béng,
dugc ap dung trong cac vu an hoac la lién quan dén tré em (Khoan A) hoac
Ia lién quan dén &n tir hinh (Khoan B). Ching tdi cling cung c&p cac chi dan
dén nhitng vadn dé ma ngudi quan sat phién toa nén tap trung vao khi danh
gia tinh céng bang cua tién trinh t& tung trudc cac tda an dic biét (Khoan
C), tda an quan su (Khoan D), va tda &n hoat ddng trong tinh trang khén
cap (Khoan E).

A. Ngudi pham tdi vi thanh nién va hé thong phap luat hinh su

Tré em bi cdo budc pham tdi hinh sy c6 quyén hudng tat ca cdc ddm bao vé
xét x{r cdng bang dugc &p dung cho ngudi 16n 236 va, vi do tudi, tré em con
dugc hudng mdt s8 co ch& bao vé dic biét bd sung nhdm tao cho chiing mét
su bao vé dac biét. Theo luat nhan quyén qudc t€, “vi thanh nién” la bat cur
ai dudi 18 tudi 27,

Trong trudng hgp tré bi cdo budc hoac bi budc téi chinh thic [cd cdo trang
- ND] la da pham t6i hinh su - con dugc goi la “tré em cé xung dét phap
luat” - luat quéc té yéu cau cac nha nudc phai thiét lap mét hé théng phap
ly vi thanh nién, vGi nhitng tai phan hodc tién trinh t6 tung mang tinh chuyén
mon, khac vG@i quyén tai phan va tién trinh t6 tung danh cho ngugi I6n 238, Hé
thong phap ly vi thanh nién nay phai 18y cd sd la Igi ich t6t nhat cho tré 239,
Nhu Uy ban vé Quyén Tré em da chi rd:

"Tré em khdc véi ngudi I6n & nhitng phat trién vé thé chit va tdm
ly cua chung, va cac nhu cdu vé tinh cam va gido duc cua chdng.
Nhitng su khéc biét dé tao thanh co s& d€ tdi cla tré em cé xung
dét phap luat dugc nhe hon. Nhiing khac biét dé va nhiéu khac
biét khéc la ly do d& phai c6 mét hé théng luét phép vi thanh nién
riéng va doi héi mét su déi xir khac danh cho tré em. Chdng han,

236 Human Rights Committee, General Comment No. 13, Article 14: Administration of Justice,
para. 16.

237 Article 1, Convention on the Rights of the Child; Committee on the Rights of the Child,
General Comment No. 10: Children’s rights in juvenile justice, CRC/C/GC/10, 25 April 2007,
para. 36; Article 2, African Charter on the Rights and Welfare of the Child.

238 See, inter alia: Article 40(3) of the Convention on the Rights of the Child; Rule 2.3 of the UN
Standard Minimum Rules for the Administration of Juvenile Justice("The Beijing Rules”); UN
Guidelines for Action on Children in the Criminal Justice System; Guidelines 52-59 of the United
Nations Guidelines for the Prevention of Juvenile Delinquency (“The Riyadh Guidelines”); Article
5(5) of the American Convention on Human Rights; Article 17 of the Arab Charter on Human
Rights; and Principle O of the Principles and Guidelines on the Right to a Fair Trial and Legal
Assistance in Africa.

239 Dbiéu 3, Céng udc Quyén Tré em.
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viéc bao vé cac Igi ich t6t nhat cua tré cé nghia la, nhirng muc tiéu
truyén théng cua tu phap hinh su, nhu trén ap/tring phat, phai
nhudng budc cho cadc muc tiéu khac nhu cai tao hay phuc héi céng
ly khi xd7 ly cac téi pham la tré em. Diéu nay cé thé dugc thuc hién
moét cach hoa hap vdéi su luu tdm d@én moét nén an ninh hiéu qua
trong xa héi” 2,

Theo nghia nay, tat ca cac cd ché tu phap vi thanh nién déu phai dua vao
nguyén tac cai tao va tai hda nhap xa hoi.

1. Ngudn clia cac quyén bd sung vé xét xif cong bang danh cho tré
em

Mot sb tiéu chuédn nhan quyén cé bao gébm ca cac diéu khoan lién quan dén
viéc ddi x{r vdi tré em bi cdo budc hoac bi két toi vi pham phap luat. Cac
ngudn quan trong nhat b sung vé quyén dugc xét xr cdng bang danh cho
ngudi dudi 18 tudi la: Céng udc Quéc té vé Cic Quyén Dan su va Chinh tri,
Diéu 6(5), 10(2)(d) va 10(3) va 14(1), Céng udc Quyén Tré em, dac biét la
cacdiéu 1, 2, 3, 6, 12, 37 va 40, Tuyén bd vé Quyén Tré em, Quy tdc LHQ vé
B3o vé Vj Thanh nién Bi Tudc doat Tu do thén thé (Quy tic Havana), Hudng
dan cia LHQ vé Bédo vé Vi Thanh nién pham phdp (Quy téc Riyadh), Quy tic
Chuén Téi thiéu cua LHQ vé Thuc thi Céng ly Vi Thanh nién (Quy tic Bac
Kinh), va Hudng ddn Hanh déng Déi vdi Tré em trong Co ché Tu phdp Hinh
su. biéu 10(2) (b), 10(3), 14(4) va 24 trong ICCPR ciing thich hgp.

O c&p dd khu vuc, cling c6 nhitng cdng cu thich hgp khac: Hién chuong chdu
Phi vé& Quyén va Phdc Igi cia Tré em, dac biét la Diéu 17, va Nguyén tic va
Huéng dén vé Quyén Pugc Xét xit Céng béng va Budc Trg gitp Phap ly &
chéu Phi, d&c biét Nguyén tc O; Nguyén tic va Quy tdc Hanh xi Tét nht €
Bdo vé Ngudi bi Tudc doat Tu do & chdu My, Nguyén téc II, III, X, XII-X1V,
XIX va XXII; Hién chuong A-rép vé Nhdn quyén, Pidu 17 va 33; va Khuyén
nghi S6 R (87) 20 ctia H6i ddng chdu Au vé Phan (ng X& héi d6i véi Téi pham
Vi Thanh nién, va Khuyén nghj (2003)20 vé Nhiing Cach thic mdi Xua ly Toi
pham Vi Thanh nién va Vai tro cua Tu phap Vi Thanh nién.

240 Committee on the Rights of the Child, General Comment No. 10, Children’s rights in juvenile
justice, para. 10, CRC/C/GC/10, 25 April 2007. In the same line, see also: Human Rights
Committee, General Comment No. 32, Article 14: Right to equality before courts and tribunals
and to a fair trial, paras. 42 et seq., and Inter-American Court of Human Rights, Advisory
Opinion OC-18, Juridical Condition and Rights of the Undocumented Migrants, of 17 September
2003, Series A No. 18, paras. 104 et seq.
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2. Cac nguyén tac chung vé cach déi xir véi tré em

Moi tré em déu coé quyén dugc bao vé bdi gia dinh, nha nudc va xa hoéi, nhu
dia vi tré em cla chdng doi hai 41,

Nh{tng Igi ich tGt nhat cua dira tré phai la mGi quan tam chd yéu trong tat ca
cac hanh déng lién quan tdi tré em, k& ca nhitng hanh déng dugc thuc hién
bdi nhitng toa &n theo luat, nhitng cd quan hanh phap hoéc 1ap phap 2%2. Uy
ban vé& Quyén Tré em d& chi ra rang: “Bao vé cac Igi ich tét nhét cua tré co
nghia 1a, nhifng muc tiéu truyén théng cla tu phap hinh su, nhu trén ap/
trirng phat, phai nhudng budc cho cac muc tiéu khac nhu cai tao hay phuc
h6i cong ly khi x(r ly cac t6i pham la tré em” 243,

Moi tré em déu cé quyén dugc bao vé khoi tat ca cac hinh thirc phan biét,
bat k& sdc tdc, mau da, ngdn ngif, tdn gido, quan diém chinh trji va cac quan
diém khac, ngudn gdc dan tdc hodc x3 hdi, tai san, tinh trang khuyét tat,
tinh trang IUc sinh va cac tinh trang khac, cta dlra tré, ciia b6 me nd hay cua
ngugdi giam ho vé mat phap ly ctia noé 2*4. Nha nudc phai tién hanh tat ca cac
bién phap can thiét d&€ bdo dam rang tat ca cac tré em cd xung doét véi phap
ludt déu dugc ddi xir binh ddng 245. Nguyén tdc nay ham y rédng Nha nudc
phai chd y dac biét dén tinh trang phan biét d6i x(r va nhitng khac biét trong
thuc té& - v6n cé thé 1a két qua clia mdt su thi€u vdng nhitng chinh sach nhéat
quan, va lién quan dén cac nhém tré em dé bj ton thudng, nhu tré dudng
phd, tré thudc cac cdng ddng thi€u sb vé sic tdc, dan tdc, tébn gido hodc
ngon ngill, tré em ban xu, tré em gai, tré em khuyét tat va tré em lién tuc cé
xung dot vdi phép luat (tai pham phap) 246. Nguyén tac nay doi hdéi nha nudc
phai hlly bd cac diéu luat vé tinh trang pham phap [status offences] 247 dé
xac |ap cach d6i xir binh dang, theo luat, d&i vai tré em va ngudi I16n, va dé
ban hanh nhitng dao ludt nhdm bdo dam rdng bat ky hanh vi nao do ngudi
I&n thuc hién ma khong bi coi la hanh vi pham phap, khéng bi trirng phat,

241 Article 24(1) of the International Covenant on Civil and Political Rights, Article 19 of the
American Convention on Human Rights, Principle 2 of the Declaration of the Rights of the
Child, Article 3(2) of the Convention on the Rights of the Child;Article 33 of the Arab Charter
on Human Rights.

242 Article 3(1) of the Convention on the Rights of the Child; Principle 2 of the Declaration of the
Rights of the Child; Article 4 (1) of theAfrican Charter on the Rights and Welfare of the Child;
Principle O of thePrinciples and Guidelines on the Right to a Fair Trial and Legal Assistance in
Africa; Article 33 of the Arab Charter on Human Rights.

243 Committee on the Rights of the Child, General Comment No. 10, Children’s rights in juvenile
justice, para. 10.

244 Diéu 2, Cbéng udc Quyén Tré em.

245 Committee on the Rights of the Child, General Comment No. 10.

246 Ibid.

247 Khai niém nay dé cap tdi nhitng hanh vi cla tré em - vi du lang thang, bé hoc, trén chay khoi
gia dinh - thudng la hdu qua cla cac van dé tam ly hoac kinh té-xa hoi, bi luat quéc gia hinh
su hoa.
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thi cling khong bi coi l1a hanh vi pham phap va khéng bi trirng phat néu do
tré em thuc hién (Hudng dan s6 56 trong Hudng dan Riyadh). Uy ban LHQ
vé Quyén Tré em d3 chi ra rang cac nha nudc phai “hay bo nhiing diéu luat
vé tinh trang pham phép dé xac 18p cach ddi x&r binh ddng theo lut vdi tré
em va ngudi IGn” 248,

Viéc str dung phap luat hinh su vi thanh nién phai dugc xem la mét cach phan
'ng ngoai Ié v@i “tré em c6 xung dot vai phap luat”, va nha nudc c6é nghia
vu cai thién cac bién phap d6i x(r véi tré em c6 xung dét véi phap luat, ma
khong phai st dung dén t6 tung tu phap 2*°. Bat c( khi nao thich hgp, nha
nudc phai uu tién cac gidi phap thay thé cho viéc truy t6 hinh su, di kém vdi
nhiing cd ché& phl hgp d€ bao vé Igi ich cla tré em 250,

Cd ché tu phap hinh su phai nhan manh vao Igi ich clia ngudi vi thanh nién va
phai bdo dam rdng, bat ky phan ('ng nao ddi vai t6i pham vi thanh nién cling
luén ludn phai can xrng vdi hoan canh cua ngudi pham téi va tinh huéng cé
hanh vi pham toi 251,

Nha nudc phai thira nhén quyén ctiia moi tré em khi bi cdo budc vi pham hinh
su, la déu dudc d6i xr theo mot cach nhat quan véi viéc khuyén khich dda
tré cdm nhan vé& nhan phdm va gia tri, cd tinh dén yéu t& tudi cla dda tré,
mong mudn thic ddy su tai hdoa nhép cua dla tré, va méc dinh réng dda tré
sé déng gép vai tro xay dung xa hoi 22,

Hé théng phap luat vi thanh nién phai ing hd quyén va su an toan, cling nhu
thic d8y su phat trién vé thé chét va tinh than cua vi thanh nién, cé tinh dén
mong mudn cai tao dira tré 2°3,

Céc chinh sach déu phai xét dén thuc t& “hanh vi hodc cach (ng x{r cla tudi
tré khdng phu hdp véi quy chudn chung va cac gia tri ciia xa hdi thudng la
mot phan cla qua trinh trudng thanh va cé xu hudng tu dong bién mat & hau
hét cac ca nhan trong giai doan chuyén thanh ngudi I6n” 254,

248 Committee on the Rights of the Child, General Comment No. 10, Children’s rights in juvenile
justice, para. 8.

249 Committee on the Rights of the Child, General Comment No. 10, Children’s rights in juvenile
justice, paras. 24 et seq.

250 Article 40 (3)(b) of the Convention on the Rights of the Childand Principle O of the Principles
and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.

251 Rules 5 va 17(1) of The Beijing Rulesand Principle O (0) (1) of the Principles va Guidelines on
the Right to a Fair Trial and Legal Assistance in Africa.

252 Article 40(1) of the Convention on the Rights of the Child; Article 17 of the African Charter on
the Rights and Welfare of the Child; Principle O of thePrinciples and Guidelines on the Right to
a Fair Trial and Legal Assistance in Africa.

253 Article 14(4) of the ICCPR, Rule 1 of the UN Rules for the Protection of Juveniles Deprived of
their Liberty; Article 17 of the Arab Charter on Human Rights;and Principle O of thePrinciples
and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.

254 Diéu 5(e) Hudng dan Riyadh.
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Phai cho tré em cd hdi dudc 1dng nghe, du truc ti€p hay thdng qua dai dién,
trong bat ky tién trinh t6 tung nao c6 anh hudng dén ching. Quan diém cla
tré em phai dugc coi la cé stc ndng phu hdp véi dd tui va dd trudng thanh
clia dira tré 255, Uy ban Nhan quyén clia LHQ d& néu rd réng bat ky ngudi vi
thanh nién nao cling “phai dudc xét x{r cang s6m cang tot, tai mot cudc diéu
tran céng bang, vdi su c6 mat cua ludt su, dudc hudng nhirng trg gitp théa
dang khac, va cd su hién dién clia cha me hodc ngudi gidam ho vé mat phap
ly, chi trir phi diéu do bi coi la khong phai vi Igi ich tot nhat cua dda tré” 2%,

3. Cac yéu cau chung vé cach doi xur v@i tré em

DO tubi cd tréch nhiém hinh su: Nha nudc phai xdy dung cac dao lut va thu
tuc nhdm d&t ra do tudi tdi thi€u, ma tré em dudi dd tudi dé dugc méc dinh 1a
khéng cé kha ndng vi pham phap luat hinh su 257, Khéng co tiéu chudn quéc
té€ r8 rang nao vé dd tubi cd thé quy tradch nhiém hinh su mdt cach hagp Iy cho
mo&t ngudi vi thanh nién. Tuy nhién, Diéu 40(3) Céng udc Quyén Tré em quy
dinh r&ng nha nudc “phai nd luc xdc tién [...] viéc xac 1ap mot dd tudi t&i thiéu
ma & dudi tuGi dd, tré em dugc mac dinh 1a khdng cé kha nang vi pham luét
hinh su”. Quy tc Bac Kinh b8 sung thém cho nguyén tic nay, phat biéu réng
“khéng dudc &n dinh dd tudi d6 8 mét mdc qud thap, phai nhé dén dd tudi
trudng thanh vé tinh cam, tdm than va tri tué trén thuc t&” (Quy tic 4.1). Uy
ban LHQ vé& Quyén Con ngudi dé xuét, ho coi tudi 15 1a phlu hgp, va hanh vi
Ung x{r cla tré em dudi 15 tudi, néu cd thé bj phap lut trirng phat, thi thay
vi bi trirng phat, nén dudc x(r ly bdi nhifng ¢ quan va cg ché bao vé va cham
soc tré em. Trong bdi canh dé, that hap ly khi bd Nguyén tic va Hudng dan
vé Quyén Dudc Xét xir Cong bdng va Bugc Trg giup Phap ly & chau Phi quy
dinh rang “khdng dugc 8n dinh dd tudi cé trach nhiém hinh sy dudi mdc 15
tudi. Tré em dudi 15 tudi khdng bi bat, khdng bi giam giif vi nhitng cdo budc
pham t6i” 28, Luat thanh van cla Toa an Dac biét Sierra Leone 2% gidi han
d6 tudi cua vi thanh nién pham phdp 1a tir 15 dén 18 tudi 26° va luat thanh
van La Ma cla Toa an Hinh su Qudc té quy dinh dat tat ca nhirng ngudi dudi
18 tudi vao thdi diém thuc hién hanh vi pham tdi bi cdo budc ra ngoai thdm

255 Article 12 of the Convention on the Rights of the Child; Principle O of thePrinciples and
Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.

256 Human Rights Committee, General Comment No. 32: Article 14: Right to equality before courts
and tribunals and to a fair trial, para. 42.

257 Article 40(3)(a) of the Convention on the Rights of the Child; see also Rule 4 of The Beijing
Rules, Article 17 (4) of the African Charter on the Rights and Welfare of the Child.

258 (Principle O (d)) of the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance
in Africa.

259 Established by an Agreement between the United Nations and the Government of Sierra Leone
pursuant to Security Council resolution 1315 (2000) of 14 August 2000.

260 Article 7 of the Statute of the Special Court of Sierra Leone.
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quyén tai phan cla toa an 261, Nhu Toa an Lién My vé Nhan quyén da chi
ra: “TU gidc do hinh su - tc la lién quan dén nhitng hanh xtr d& dudc dinh
nghia I3 ti &c va cd thé bi triing phat, va lién quan dén cac hinh phat sau
doé - khai niém “kha nang bi bubc t6i” ndi tdi nang luc gay téi ac cia mot ca
nhan. N&u ca nhan khéng cé ndng luc d6, thi khéng thé theo dudi td tung
nhu trong truéng hgp clia mot ngudi c6 kha nang bi bubc toi. Kha nang bi
budc tdi khdng phai 1a mét lua chon, xay ra khi mét cd nhan khdng hiéu ban
chat hanh dong ctia minh (hodc ban chat cta su khong hanh dong) va/hoac
khéng thé (ng x{ theo su hi€u biét cha minh. Diéu da dugc thira nhan chung
13, tré em dudi mot dd tudi nhat dinh thi khéng cé dudc néng luc (lua chon)
dé. Pay 1a mot nhan xét phap ly chung, khéng thdm dinh cac diéu kién cu
thé cla tré vi thanh nién trén cd s& tirng vu viéc, ma thay vi thé, loai hoan
toan tré vi thanh nién khoi phap luat hinh syu” 262,

Céc hé théng phap Iludt vi thanh nién riéng biét: Nha nudc phai xdy dung
nhitng thu tuc va nhitng cd quan/td chic riéng biét hodc cd chuyén mén
chuyén sau, dé& xi ly nhitng vu &n trong dé tré em bj cdo budc hodc bi phat
hién 1a phai chiu trach nhiém, vi da pham toi hinh sur 263,

SU' dung cac thu tuc chua dén muc phai dua ra toa: Trong bat c( trudng hgp
nao cd thé, nha nudc phai can nhéc viéc x ly t6i pham vi thanh nién ma
khdng dung dén mot phién toa xét xr chinh thitc, mi&n 1a bao d&m hoan toan
cac co ché bdo vé nhan quyén va phap ly. Cac giai phap thay thé cho phién
toa bao gom viéc dua vé cong dong hoac nhg dén cac dich vu khac 24,

Nhanh chdng trong tién trinh tu phap: Tat ca cac trudng hgp lién quan dén
tré em bi cdo budc vi pham phap luat, cho du chdng cé bi giam gilt hay
khoéng, déu phai dugc xtr ly nhanh chdéng 265,

Pam bao riéng tu: DE bao vé cho da tré khoi bi ha nhuc, quyén riéng tu
clia moi tré em bi cdo budc hoac bi phat hién la da vi pham luat hinh su, déu

261 Article 26 of the Rome Statute of the International Criminal Court.

262 Inter-American Court of Human Rights,Advisory Opinion OC-17/02, Juridical Condition and
Human Rights of the Child, of 28 August 2002, Series A No. 17, para. 105.

263 Article 40(3) of the Convention on the Rights of the Child; Rule 2.3 of The Beijing Rules, UN
Guidelines for Action on Children in the Criminal Justice System;Article 5(5) of the American
Convention on Human Rights; Article 17 of the Arab Charter on Human Rights; and Principle O
of the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.

264 Article 40(3)(b) of the Convention on the Rights of the Child; Rule 11 of The Beijing Rules;
Article 17 (2) of the African Charter on the Rights and Welfare of the Child;and Principle O of
the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.

265 Article 10(2)(b) of the International Covenant on Civil and Political Rights; Article 40(2)(b)
(iii) of the Convention on the Rights of the Child; Rule 20 of The Beijing Rules; Article 5(5) of
the American Convention on Human Rights; Article 17 (2)(c)(iv) of the African Charter on the
Rights and Welfare of the Child;and Principle O of the Principles and Guidelines on the Right to
a Fair Trial and Legal Assistance in Africa.
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phai dudc bao vé 266, H6 sc an tich clua tré pham toi phai dugc gilr kin tuyét
d6i va khéng dugc dé ai ti€p cin ngoai cac cc quan c6 thAm quyén thich hgp
(Quy tac 21 trong Quy tac Bac Kinh). Khéng dugdc s dung nhitng hd sc do
trong cac tién trinh t6 tung sau nay dé€ chdng lai tré pham tdi khi ching d5
thanh ngugi I6n 27,

4. Quyén cua tré em khi bi bat va bi giam giir trudc xét xur

Quyén dugc & cung cha me: Trong phan In trudng hdgp, Igi ich t6t nhat claa
dlra tré dudc bdo vé bang cach khdng cach ly nd khdi cha me no 268,

Tudc doat tu do than thé chi la bién phép cudi cung: Viéc bat, giam gilf hodc
bd tu mot dlra tré chi dugc sir dung nhu la bién phap cubi cung, va phai tuan
thu luat phap, dudc thuc thi chi trong khodng thdi gian can thiét t&i thidu 269,

Giam tach riéng khdi ngudi I6n: Tré em bi bat giam chd xét x{r phai dugc
giam tach riéng khoi ngudi I8n, trir phi diéu dé sé khong phuc vu cho Igi ich
tot nhat cda dlra tré 27°,

Théng béo cho gia dinh: Khi mdt dia tré bi tinh nghi pham phap bi bat, cha
me hodc ngudi giam hé cla nd phai dudc thong bao ngay lap tlc, trir phi diéu
dé co hai cho Igi ich cla d(ra tré. N&u khong thé théng bdo ngay 1ap tirc dugc,
thi sau dé phai thong bdo cho ho cang s6m cang tot 271,

Trao dbi vdi quan chirc [tlc |1a can bd trong tiéng Viét - ND] nha nudc: Cac
lién lac, trao ddi gilta quan chifc hanh phap va tré em cén phai dugc tién
hanh theo mot cach ton trong dia vi phap ly cla dla tré, tranh gay hai cho

266 Article 40(2)(b)(vii) of the Convention on the Rights of the Child; Rules 8 and 21 of The Beijing
Rules; and Principle O of the Principles and Guidelines on the Right to a Fair Trial and Legal
Assistance in Africa.

267 Rule 21.2 of The Beijing Rules; see also, Rule 19 of the UN Rules for the Protection of Juveniles
Deprived of their Liberty.

268 Article 9 of the Convention on the Rights of the Child; Principle 6 of the Declaration on the
Rights of the Child;and Principle O of the Principles and Guidelines on the Right to a Fair Trial
and Legal Assistance in Africa.

269 Article 37(b) of the Convention on the Rights of the Child; Rule 1 of the UN Rules for the
Protection of Juveniles Deprived of Their Liberty; see, Rule 19 of The Beijing Rules; Article
46 of the Riyadh Guidelines; Principle O of the Principles and Guidelines on the Right to a Fair
Trial and Legal Assistance in Africa; Principle III(1) of the Principles and Best Practices on the
Protection of Persons Deprived of Liberty in the Americas.

270 Article 10(2)(b) of the International Covenant on Civil and Political Rights;Article 37(c) of the
Convention on the Rights of the Child; Rule 13.4 of The Beijing Rules;Rule 29 of the UN Rules
for the Protection of Juveniles Deprived of their Liberty; see, Article 5(5) of the American
Convention on Human Rights; Article 17 (2)(,b) of the African Charter on the Rights and
Welfare of the Child; Principle O of the Principles and Guidelines on the Right to a Fair Trial and
Legal Assistance in Africa: Principle XIX of thePrinciples and Best Practices on the Protection of
Persons Deprived of Liberty in the Americas.

271 Article 9(4) of the Convention on the Rights of the Child; Rule 10.1 of The Beijing Rules; see,
Rule 22 of the UN Rules for the Protection of Juveniles Deprived of their Libertyand Principle O
of the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.
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d(a tré, va thic day Igi ich cia né 272,

B4t cir khi nao cdé thé, phai trénh bt giit: Cac tiéu chudn qudc té khdng
khuy&n khich viéc bt giam trudc khi xét xir d6i véi vi thanh nién, thdm chi
con hon ca d8i véi ngudi 16n. Phai trdnh viéc giam tré, ké ca bét [arrest] 1&n
giam trudc ngay ra tda [pre-trial detention], bat ky khi nao cé thé, va dé chi
14 bién phap cudi clng. Khi vi thanh nién bi bat, vu viéc cha chlng phai dugc
uu tién cao nhat va x&r ly cang nhanh cang t6t, d& dam bao réng thdi gian
giam gilr trudc khi xét x&r cang ngan cang tét 273,

Do tudi téi thi€u: Nha nudc phai xay dung luat phap trong dé xac dinh do
tudi tdi thi€u, ma tré & dudi tudi dé sé khdng bi tudc doat quyén tu do than
thé 274,

Puoc trg gidp phap ly: Cling nhu véi ngudi I18n, tré em bi bat ¢ quyén nhanh
chong dudc trg gilp phap ly va phu nhén tinh hdp phép cla viéc bét giir. Cac
quyét dinh tra tu do hay ti€p tuc giam gilt phai dugc ban hanh khéng cham
tré 275,

Quyén dugc cham séc va bao vé: Vi thanh nién cé quyén dugc cham soc, bao
vé va trg gilp - vé mat xa hoi, gido duc, nghé nghiép, tam ly, y té va vat
chat — néu bi giam gilf trudc khi xét xur 276,

Quyén khéng bi biét giam: Tré bi giam gilt cd quyén lién lac vdi gia dinh va
dudc gia dinh di tham, trir nhitng tinh huéng ngoai 1é 277,

Quyén khéng bi ngugdc dai: Cling giéng nhu vdi ngudi I6n, tat ca tré em bi
giam gilt déu phai dugc d8i x{r vdi su tén trong danh cho nhan phdm gén
lién vG@i con ngudi chdng. Tra tan, d6i xUr tan bao, v6 nhan dao, ha thdp nhan

272 Rule 10.3 of The Beijing Rulesand Principle O of the Principles and Guidelines on the Right to a
Fair Trial and Legal Assistance in Africa.

273 Article 10(2)(b) of the International Covenant on Civil and Political Rights; Article 37(b) of
the Convention on the Rights of the Child; Rule 17 of the UN Rules for the Protection of
Juveniles Deprived of their Liberty; Rule 13 of The Beijing Rules;Principle O of the Principles
and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa; and Principle III(1)
of thePrinciples and Best Practices on the Protection of Persons Deprived of Liberty in the
Americas.

274 Rule 11(a) of the UN Rules for the Protection of Juveniles Deprived of their Libertyand Principle
O of the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa,
which states that"[n]o child below the age of 15 shall be arrested or detained on allegations of
having committed a crime”.

275 Article 37(d) of the Convention on the Rights of the Child; Rule 10.2 of The Beijing Rules;
Principle O of the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in
Africa.

276 Rule 13.5 of The Beijing Rules; Rule 18 and Section IV(D) of the UN Rules for the Protection
of Juveniles Deprived of their Liberty; Principle X of thePrinciples and Best Practices on the
Protection of Persons Deprived of Liberty in the Americas.

277 Article 37(c) of the Convention on the Rights of the Child; Principle XXII of thePrinciples and
Best Practices on the Protection of Persons Deprived of Liberty in the Americas.
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ph&m déu bj cAm tuyét déi 278, Bén canh dd, tré bi giam gilt con phai dugc
d8i xur theo mot cach co tinh d&n nhu cau cda Ifa tudi 27°.

5. Quyén cua tré em trong qua trinh xét xur

Quyén dugc xét xir céng bang: Vi thanh nién dugc hudng it nhat 1a cung
nhirng yéu cau va nhitng cd ché bao dam nhu danh cho ngudi I6n 289,

Tén trong quyén tré em: Céc thu tuc ap dung cho vi thanh nién, k& ca viéc
xét xUr, phai ung hé quyén va sy an toan cua dfa tré va phai xét dén dd tudi
cua dla tré, cling nhu mong mudén cai tao no 281,

Quyén riéng tu: D& bao vé su riéng tu cla tré em, cac phién xét x{r va diéu
tran cé lién quan dén vi thanh nién phai déng clra d6i vdi céng ching va bao
giGi 222, Uy ban vé Quyén Tré em tuyén bd réng, dé ton trong tuyét d&i su
riéng tu clia dua tré, su riéng tu do can phai dudc bao dam trong tat ca cac
giai doan t6 tung 28. Diéu nay ham nghia la “khong dugc cong bs thong tin
nao cé thé dua dén viéc dlra tré pham tdi bi dinh danh, vi tdc ddng ha nhuc
dlra tré cha thdng tin d6, cling nhu vi nhitng anh hudng cé thé cé cha théng
tin &y dén kha nang dudc tré dugc di hoc, di lam, dudc & nha hoac dugc an
toan” 284, Diéu tran cdng khai, trong phap luét vi thanh nién, chi cé thé dudc
t6 chic trong cac vu an nhat dinh, dudc xac dinh rd rang, va cén c theo
quyét dinh b&ng v&n ban cua tda. Quyét dinh d6 ciling cd thé bj dira tré khang
cao 283,

278 Article 37(a) and (c) of the Convention on the Rights of the Child; Article 54 of the Riyadh
Guidelines.

279 Article 37(c) of the Convention on the Rights of the Child; Article 17 of the African Charter on
the Rights and Welfare of the Child;and Principle O of the Principles and Guidelines on the Right
to a Fair Trial and Legal Assistance in Africa.

280 Human Rights Committee, General Comment No. 32: Article 14: Right to equality before courts
and tribunals and to a fair trial, para. 42. and Committee on the Rights of the Child, General
Comment No. 10, para. 46.

281 Article 14(4) of the International Covenant on Civil and Political Rights;paragraph 1 of the UN
Rules for the protection of Juveniles Deprived of their Liberty; Article 17 of the African Charter
on the Rights and Welfare of the Child;and Principle O of the Principles and Guidelines on the
Right to a Fair Trial and Legal Assistance in Africa.

282 Article 40(2)(b)(vii) of the Convention on the Rights of the Child; Article 6(1) of the European
Convention for the Protection of Human Rights and Fundamental Freedoms; see, Article 14(1)
of the International Covenant on Civil and Political Rightsand Principle O of the Principles and
Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.

283 Committee on the Rights of the Child, General Comment No. 10, para. 64.

284 1Ibid.

285 Ibid., para. 65.
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Quyén co dai dién phap ly: Trong suGt tién trinh tu phap, vi thanh nién cé
quyén dugc luat su dai dién 286, Hon thé nira, vi thanh nién cé quyén dugc
b4t ky su trg gitp thich hgp nao dé& chuén bi va trinh bay phan bao chira cho
minh 287,

Quyén dugc I8ng nghe: Tré em cd kha néng xay dung quan diém riéng phai
dugc tao co hdi thé hién quan diém cla chlng, hodc truc tiép hodc thdng qua
dai dién, trong bat ky tié€n trinh tu phap hodc té tung hanh chinh nao cé lién
quan dén ching 22,

6. Phan quyét

Céc giai phdp thay thé& giai doan trudc khi xét xir: Uy ban v& Quyén Tré em
d& néu rd rang “quyét dinh bat dau tha tuc t6 tung hinh sy khéng nhét thiét
c6 nghia la tién trinh t6 tung nay sé phai két thic véi mét ban an chinh thirc
cula toa daéi véi dra tré, va cac cd quan chlc nang - ma & hau hét cac nudc la
van phong cong té - phai luén luén sir dung cac giai phap thay thé cho viéc
toa an két toi dla tré” 28, Trong qua trinh thuc hién cac giadi phap thay thé
cho phan quyét nay, cac yéu cau vé quyén con ngudi va tha tuc té tung cho
tudi vi thanh nién phai dugc tén trong tuyét déi.

Cbéng bé: DE tranh ha nhuc da tré va dé bao vé quyén riéng tu clia nd, phan
quyét trong cac vu an vi thanh nién néi chung khéng dugc cong bé céng khai.
Diéu 14(1) trong ICCPR quy dinh mét ngoai 1&é dGi vdi yéu cau nay, la phan
quyét c6 thé dugc cdng bé khi Igi ich cua tré vi thanh nién ddi hdi nhu vy 220,

7. Trirng phat

Ca&n nhéc Igi ich t8t nh&t cho dia tré: Lgi ich t8t nhat cla dra tré phai 1a méi
quan tam chinh yéu khi ra 1énh hodc ap dat hinh phat Ién nhitng tré vi thanh
nién bi phat hién da vi pham luat hinh su. Bat ky mét Iénh hay moét hinh phat
nao nhu thé cling phai xét dén Igi ich cua tré vi thanh nién va cac nhu cau
clia nd, va phai cd muc tiéu thic day su tai hoa nhap cla tré 21,

286 Article 40(2)(b)(ii) of the Convention on the Rights of the Child; Rule 15 of The Beijing Rules;
Article 17 of the African Charter on the Rights and Welfare of the Child;Principle O of the
Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.

287 Committee on the Rights of the Child, General Comment No. 10, para. 49.

288 Article 12 of the Convention on the Rights of the Child; and Principle O of the Principles and
Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.

289 Committee on the Rights of the Child, General Comment No. 10, para. 68.

290 Article 14(1) of the International Covenant on Civil and Political Rights;see, Article 40(2)(b)
(vii) of the Convention on the Rights of the Child; Article 17 (2,d) of the African Charter on the
Rights and Welfare of the Child.

291 Article 40(1 and 4) of the Convention on the Rights of the Child; Rule 17 of The Beijing Rules.
See, Article 14(4) of the International Covenant on Civil and Political Rights;Article 7 of the
Declaration of the Rights of the Child;and Principle O of the Principles and Guidelines on the
Right to a Fair Trial and Legal Assistance in Africa.
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Su tuong xing: Moi hinh phat déu phai tugng xdng véi mdc d6 nghiém trong
cua hanh vi pham tdi va hoan canh cta ngudi vi thanh nién, cling nhu dé
tudi, ndng luc bi suy yéu trong lic pham phép [diminished responsibility],
cac tinh hudng va nhu cau cla tudi tré, va cac nhu cau x& hdi khac 22,

Tudc doat tu do than thé la bién phap cudi cung: Viéc cAm tu ngudi vi thanh
nién bi phat hién pham phap phai la bién phap cudi cung, dung trong cac
trudng hop ngoai 1€, Quy tac 17(1)(c) trong Quy téc Bac Kinh quy dinh rang
ngudi vi thanh nién khong bi tu “trlr phi vi thanh nién bi tuyén an la da cé
hanh ddng nghiém trong mang tinh bao luc nhdm vao ngudi khac hodc da
lién tuc pham nhitng toi nghiém trong khac, va trir phi khéng con cach xu ly
nao khac thich hgp”. Néu phai ap dat bién phap nay, cc quan tu phap phai
dinh ra thdi gian bi tu t6i da va han tu d6 nén cang ngan cang t6t 293,

Tré bj tu: Tré em @ trong tu noi chung phai dugc giam tach riéng khoi ngudi
I8n, va phai dugc ddi x&r pht hgp vdi tudi va dia vi phap ly cla ching 24,

Quyén khdéng bi biét giam: Tré bi tu cd quyén dudc lién lac véi gia dinh, dugc
gia dinh di tham, chi trir trong trudng hgp ngoai € 2°5.

8. Cac hinh phat bi cam

Dugc bao vé khéi b tra tdn va ngugc ddi: Khong dugc tra tan hodc d6i x(r tan
bao, v6 nhan dao, ha thdp nhan phdm d6i véi tré em. Su cdm doan nay md
réng dén ca cac hinh thdrc cai tao va trirng phat ha khac hodac mang tinh chat
ha nhuc, § bat ky cd sd giam gilf nao 2%,

292 Article 40(4) of the Convention on the Rights of the Child; Rules 5 and 17(1) of The Beijing
Rules; Principle O of the Principles and Guidelines on the Right to a Fair Trial and Legal
Assistance in Africa.

293 Article 37(b) of the Convention on the Rights of the Child; Rules 1 and 2 of the UN Rules for
the Protection of Juveniles Deprived of their Liberty;Rules 17 and 19 of The Beijing Rules; and
Principle O of the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in
Africa.

294 Article 10(3) of the International Covenant on Civil and Political Rights;Article 37(c) of the
Convention on the Rights of the Child; Rules 28 and 29 of the UN Rules for the Protection of
Juveniles Deprived of their Liberty; Rule 26.3 of The Beijing Rules. See also, Rule 11(4) of the
European Prison Rules; Article 17 (2)(b) of the African Charter on the Rights and Welfare of
the Child; and Principle XIX of the Principles and Best Practices on the Protection of Persons
Deprived of Liberty in the Americas.

295 Article 37(c) of the Convention on the Rights of the Child;and Principles III and XXII of the
Principles and Best Practices on the Protection of Persons Deprived of Liberty in the Americas.

296 Principle 54 of the Riyadh Guidelines; Principle O of the Principles and Guidelines on the Right
to a Fair Trial and Legal Assistance in Africa.
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C&m cac hinh phat tan bao, vé nhén dao, ha thdp nhdn phdm: Nhiing hinh
phat d6 bao gdbm c& hinh phat thé& xac 2%7, giam trong xa lim t8i, giam trong
phong déng kin hodc biét giam, gidam kh&u phan &n, han ché& hodc khéng cho
lién lac véi than nhan, cac hinh phat tap thé, hodc bat ky hinh phat nao khac
ma c6 thé lam tdn thudng stc khée vat chat va tinh than cua tré vi thanh
nién 298,

TU chung thén: Khdng dugc ap dit &n tu chung than cho ngudi dudi 18 tudi
vao thdi diém pham tdi, néu khdng cé kha néng trad tu do hodc tha cé diéu
kién 2%, Biéu nay nghia la, ban an d6i véi dra tré phai dugc dinh ky xem xét

|ai 300

An ti hinh: Bt k& dd tudi t8i da do luat qudc gia &n dinh hodc tudi clia bi céo
vao thdi diém xét x(r hay tuyén an |a bao nhiéu, bat ké& tinh chat cta hanh vi
pham t0i la nhu thé nao, khong dudc ap dat an tur hinh Ién nhitng nguGi chua
du 18 tudi vao thdi di€ém pham toi 301,

B. An td hinh

B4t ky ai bi cdo budc mot tdi ¢ thé bj tritng phat bdng an t&r hinh thi déu cé
quyén hudng tét ca nhitng co ch& bao ddm quyén xét x&r céng bdng, dugc
thuc thi 8 mdc nghiém ngét nhét, va hudng ca cac co ché b6 sung nhét dinh.
Uy ban Nhan quy&n d& chi ra réng “trong cac trudng hdp phién xét xir dua
dén viéc tuyén an to hinh, viéc phai ton trong triét dé€ cac yéu cau vé xét
x(r céng bdng la didu dic biét quan trong. Ap ddt mot ban an td hinh khi
két thic mot phién xét xur, trong d6 cac quy dinh cua Diéu 14 [cla ICCPR]
khong dudc tén trong, la cdu thanh hanh vi vi pham quyén séng (Diéu 6
trong ICCPR)” 392,

297 Committee on the Rights of the Child,General Comment No. 8: The right of the child to
protection from corporal punishment and other cruel or degrading forms of punishment (arts.
19; 28, para. 2; and 37, inter alia), paras. 23 et seq.and General Comment No. 10, doc. cit.,
para. 71. See also European Court of Human Rights, Judgment of 25 April 1978, Tyrer v. United
Kingdom, Application no. 5856/72 and African Commission on Human and Peoples’ Rights,
Curtis Francis Doebbler v. Sudan, Communication No. 236/2000 (2003).

298 Rule 67 of the UN Rules for the Protection of Juveniles Deprived of their Liberty; Rule 17.3 of
The Beijing Rules; Principle O of the Principles and Guidelines on the Right to a Fair Trial and
Legal Assistance in Africa.

299 Diéu 37(a) Céng udc Quyén Tré em.

300 Committee on the Rights of the Child, General Comment No. 10, para. 77 and Article 25 of the
Convention on the Rights of the Child.

301 Article 6(5) of the International Covenant on Civil and Political Rights;Article 37(a) of the
Convention on the Rights of the Child; Paragraph 3 of the Death Penalty Safeguards; Rule
17.2 of The Beijing Rules; Article 7 of the Arab Charter on Human Rights; Article 4(5) of the
American Convention on Human Rights;and Principle O of the Principles and Guidelines on the
Right to a Fair Trial and Legal Assistance in Africa.

302 Human Rights Committee, General Comment No. 32: Article 14: Right to equality before courts
and tribunals and to a fair trial,para. 59.
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Uy ban Nhan quyén ciing néu rd réng “bdi vi Biéu 6 (clia ICCPR, V& quyén
dugc séng) xét tdng thé 1a mot quyén tuyét d6i, nén bat ky phién xét x{r nao
dua dén viéc ap dit an tlr hinh trong trudng hgp khan cép ciing phai phu hgp
V@i cac diéu khoan ctia Cong udc, bao gom tat ca nhitng yéu cau cta biéu 14
trong Cong udc (ICCPR, quyén dudc xét xir cdng bang)” 33, Theo luét qudc
té&, viéc ap dat an tur hinh, néu la két qua cia mét phién xir khéng céng bang,
thi cdu thanh viéc xr an voi va [summary execution — c6 ngudi dich la “xét
XU trinh dién”, hodc “xét xir chiéu 1&” - ND].

1. Ti€n t6i bo an tu hinh

Cac chudn muc nhan quy@n qudc t& néi chung khuyé&n khich viéc xéa bd an tlr
hinh (xem Diéu 6(6) ICCPR va cac diéu 4(2), 4(3) Cong udc chau My). That
vay, cong déng qudc té da théng qua nhiéu cong udc khac nhau, hudng cu
thé& vao viéc bd &n tr hinh. Nghi dinh thu s6 2 cia ICCPR, Nghi dinh thu cla
Céng udc chdu My v& Nhan quyé&n nham xda bé an tl hinh, va Nghi dinh thu
sG 6 clia Cdng udc chau Au, tat cad déu cdm viéc hanh quyét va doi bo an tir
hinh trong thgi binh. Cac luat thanh van cua Toa Hinh sy Qudc té x{r cac vu
Lién bang Nam Tu cii, Rwanda va Sierra Leone, cling nhu luat thanh van cua
Toa an Hinh su Quoc té, déu loai bo an tr hinh khoi cac hinh phat ma ho cé
thé dung. Tai liéu ludt hoc clia cac co quan giam sat cdng udc qudc té va khu
vuc cling nhu cac chuyén gia nhan quyén déu khuyén khich bo an tu hinh.

2. Nguyén tiac cAm ap dung hdi té va quyén hudng Igi tr mot ban an
nhe hon nhd héi té

Khéng dudc tuyén mdt ban an ndng hon mirc an dp dung vao thdi diém pham
tdi 304, Cu thé, an tlr hinh s& khéng dugc ap dung trir phi né 1a mot hinh phat
do luat phap quy dinh cho tdi danh dé vao thsi diém bj cdo pham tdi dé 305,

Tuy nhién, ngudi bi két t6i dudc hudng Igi khi luat cé su thay déi, 4p dat mot
muc an nhe han cho téi danh do 3. Do vay, ngugi bi tuyén an tlr hinh dugc
hudng mot mdc an nhe han néu luat phap cd su diéu chinh vao bat ky thdi
diém nao sau khi anh/chi ta pham t6i 37,

303 Ibid, para. 6.

304 Article 11 of the Universal Declaration of Human Rights; Article 15 of the International Covenant
on Civil and Political Rights; Article 9 of the American Convention on Human Rights; Article 7
of the European Convention for the Protection of Human Rights and Fundamental Freedoms;
Article 7 of the African Charter on Human and Peoples’ Rights.

305 Article 6(2) of the International Covenant on Civil and Political Rights;Paragraph 2 of the Death
Penalty Safeguards; Article 4(2) of the American Convention on Human Rights; Article 2(1) of
the European Convention for the Protection of Human Rights and Fundamental Freedoms.

306 Article 15(1) of the International Covenant on Civil and Political Rights;Article 9 of the American
Convention on Human Rights.

307 Safeguard 2 of the Safeguards guaranteeing protection of the rights of those facing the death
penalty.
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3. Pham vi ctia nhirng tdi cé thé trirng phat bang cach tu hinh

O céc nudc chua xda bd &n tir hinh, an tr hinh chi cé thé dudc sir dung déi vdi
nhirng tdi nghiém trong nhat 3%, Xét viéc an t hinh la mot bién phap ngoai
1& 302 v cac tdi cb thé bj trirng phat bang cach tir hinh “khéng dudc vugt qua
cac téi 6 y vdi nhitng hau qua dac biét nghiém trong khac” 31°, khai niém
“nhitng tdi nghiém trong nhat” phai dugc dién giai rat han ché.

Theo Cong udc My vé Nhan quyén (Diéu 4.4), cac téi chinh tri hodc nhitng vi
pham hinh su cé déng cd chinh tri khéng thé bi trirng phat béng an tl hinh.

Uy ban LHQ v& Nhan quyén da két luan réng: Viéc ap d&t mang tinh cudng
ché &n tir hinh, ma chi dua vao hang muc tdi ac, khdng cho thdm phan khéng
gian nao dé& danh gid cac tinh hudng trong mét hanh vi vi pham cu thé, 13
tudc di cia con ngudi quyén can ban nhat - quyén dudc séng — va khong cho
thdm phan cd hdi danh gia liéu hinh thirc trirng phat ngoai 1& nay [tdc 1a t
hinh - ND] c6 phu hgp v@i cac tinh huéng cua vu an hay khong 311,

4. Nhirng ngudi khong phai chiu an ta hinh

Vi thanh nién: Nhitng ngudi dudi 18 tudi vao thdi di€ém pham tdi thi khdng
phai chiu &n t hinh, bat k€& tudi clia ho vao thdi diém xét xr hodc tuyén an
|4 bao nhiéu, bat ké& tinh chat cua hanh vi pham tdi, cling nhu dd tudi trudng
thanh theo quy dinh cta luat trong nudc 312,

308 Article 6(2) of the International Covenant on Civil and Political Rights;Article 4(2) of the
American Convention on Human Rights; Paragraph 1 of the Death Penalty Safeguards; Article
6 of the Arab Charter on Human Rights; Principle N (9)(b) of thePrinciples and Guidelines on
the Right to a Fair Trial and Legal Assistance in Africa.

309 Human Rights Committee: General Comment No. 6: Article 6 - Right to life, para. 7; Views
of 31 October 1995, Lubuto v. Zambia, Communication N0.390/1990, para.7.2; Views of 18
October 2005, Webby Chisanga v. Zambia, Communication No.1132/2002, para. 7.4; Views
of 18 October 2000, Eversley Thompson v. St. Vincent & the Grenadines, Communication No.
806/1998, para. 8.2.

310 Safeguard 1 of the Safeguards guaranteeing protection of the rights of those facing the death
penalty.

311 Human Rights Committee: Views of 31 October 1995, Lubuto v. Zambia, Communication
N0.390/1990, para. 7.2; Views of 18 October 2005, Webby Chisanga v. Zambia, Communication
No0.1132/2002, para. 7.4; Views of 18 October 2000, Eversley Thompson v. St. Vincent &
the Grenadines, Communication No. 806/1998, para. 8.2. See also: Inter-American Court of
Human Rights, Judgment of 21 June 2002, Hilaire, Constantine and Benjamin et al. v. Trinidad
and Tobago, Series C No. 94, paras. 103, 104, 105 and 108.

312 Article 6(5) of the International Covenant on Civil and Political Rights;Article 37(a) of the
Convention on the Rights of the Child;paragraph 3 of the Death Penalty Safeguards; Rule 17.2
of The Beijing Rules; Article 4(5) of the American Convention on Human Rights; Article 7 of
the Arab Charter on Human Rights; Article 77n (5) of Additional Protocol I and Article 6(4) of
Additional Protocol II to the Geneva Conventions of 1949; Principle N (9)(c) of thePrinciples and
Guidelines on the Right to a Fair Trial and Legal Assistance in Africa.
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Ngudi cao tubi: Cong udc My vé Nhan quyén cdm t& hinh nhitng ngudi ma
vao thoi diém pham tdi da trén 70 tudi 313,

Ngudi bi tdm than: Cam tu hinh ngudi bi tdm than 314,

Phu ni c6 thai va mdi sinh: Khong dugc st dung an tu hinh dé6i véi phu nit
co thai 315, Cling khong dudc ap dat an t hinh cho phu nlr mdi sinh con 316,

5. Tuan tha nghiém ngat tat ca cac quyén xét xur cong bang

Do ban chat khéng thé phuc hdi dugc cta an tir hinh, viéc xét x& trong cac
vu &n lién quan dén toi tir hinh phai tdn trong tuyét ddi tat ca cac tiéu chuln
qudc té& va khu vuc bdo vé quyén dudc xét x(r cdng b&ng. An tir hinh “chi cé
thé dudc thuc hién theo phan quyét cudi cing do mot tda &n c6 thdm quyén
téng dat, sau mot tién trinh phap ly da tién hanh tat ca cac co ché cd thé cé
dé bao dam mét phién xét xr cdng bang, it nhat ngang bang vdi nhitng co
ché trong Diéu 14 [cua ICCPR], k& ca quyén cla bt ky ai bi tinh nghi hay bi
budc mot tdi cé thé chiu &n tlr hinh, 1a quyén dugc trg gitp phap ly thich hap
vao tat ca cac giai doan cua ti€n trinh t6 tung” 3'7.

Uy ban Nha&n quyén néu rd réng “trong cac vu viéc lién quan dén an ti hinh,
ro rang la bi cdo phai dugc trg giip mot cach cé hiéu qua bdi mot luat su,
trong t4t ca cac giai doan cua tién trinh” 38, Uy ban Nhan quy&n ciing khéng
dinh rang:

"Quyén khang cdo cé tdm quan trong dac biét trong cac vu viéc
lién quan dén an tu hinh. Viéc toa an bac boé quyén duoc trg gitp
phap ly khi xem xét lai an tu hinh @éi véi mét nguci nghéo bj két
téi, la cdu thanh su vi pham khéng chi Diéu 14, khoan 3(d) [cua
ICCPR], ma déng thdi con vi pham ca Diéu 14, khoan 5, bdi vi
trong nhitng trudng hop dé, viéc béc bé trg gilp phdp ly dé bi cgo
cd thé khdng a&n hiéu qua, da loai trir viéc toa én cdp cao hon xem
xét lai mét cach hiéu qua 1di két téi va ban an” 319,

313 Article 4(5) of the American Convention on Human Rights.

314 Paragraph 3 of the Death Penalty Safeguards

315 Article 6(5) of the International Covenant on Civil and Political Rights;Article 4(5) of the
American Convention on Human Rights;Article 7 of the Arab Charter on Human Rights;
Principle N (9,c) of thePrinciples and Guidelines on the Right to a Fair Trial and Legal Assistance
in Africa;Article 76 (3) of Additional Protocol I and Article 6(4) of Additional Protocol II to the
Geneva Conventions of 1949.

316 Paragraph 3 of the Death Penalty Safeguards.

317 Paragraph 5 of the Death Penalty Safeguards.

318 Human Rights Committee, General Comment No. 32: Article 14: Right to equality before courts
and tribunals and to a fair trial, para. 38.

319 Human Rights Committee, General Comment No. 32: Article 14: Right to equality before courts
and tribunals and to a fair trial, para. 51.
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Trong trudng hgp mot ngudi bi két an tlr hinh mudn dung cd ché dé nghi xem
lai [judicial review, cé nai dich Ia “cd ch& bao hién”] hién hanh dé xem xét lai
nhitng diém b4t &n trong phién xét x(r hinh su, nhung khdéng cé du phudng
tién d€& chi tra chi phi trg gilp phap ly ma theo dudi bién phap dd, thi nha
nudc cé nghia vu trg giup phap ly.

6. Quyén dudgc xin tha th& va giam hinh phat

Bat ky ai bi két an tlr hinh cling déu c6 quyén xin dugc tha th{ hoac giam an
320, Nha nudc cé nghia vu ti€n hanh nhitng thi tuc cdng bang va minh bach,
qua dé ngudi pham tdi bj k&t an tir hinh cé thé sir dung tat ca cac bang chiing
¢é Igi cho anh/chi ta, néu phu hgp, dé xin khoan hdng 32

7. Khong dugc hanh quyét khi don khang cao va xin khoan hong con
dang dugc xem xét

Khéng dudc thuc thi an t& hinh chirng nao:
i. Tat ca cac quyén khang cdo con chua dudc s dung hét;
ii. Thdi gian han dinh cho viéc lam don chdng &n chua hét;

iii. Cdacthl tuc ciu clu sy gilp d8 [recourse proceedings], k& ca gui dan
dén cac co quan quoc té€, chua hoan thanh 322;

iv. Thu tuc dé nghi khoan hong va giam an chua dugc tan dung hét 323,

An t&r hinh chi ¢ thé dudc thi hanh sau khi d& c6 phan quyét cudi cling cla
mot tda an doc I1ap, vo tu, va cé thdm quyén 324,

8. Piéu kién giam giit doi véi tur tu
Diéu kién giam gilr dGi vGi tur tu khong dudc vi pham quyén dudc doi xr véi

su tén trong danh cho nhan ph&dm thudc vé cd nhan do, va khdng vi pham
nguyén téc cdm tuyét d6i moi hanh vi tra tdn, d8i x/trirng phat tan bao, vo

320 Article 6(4) of the International Covenant on Civil and Political Rights, Safeguard 7 of the Death
Penalty Safeguards; Article 4(2) of the American Convention on Human Rights, Article 4 (6) of
the American Convention on Human Rightsand Article 6 of the Arab Charter on Human Rights.

321 Ibid., paras. 196 et seq.

322 Ibid., paras. 196 et seq.

323 Safeguard 8 of the Death Penalty Safeguards, Article 4 (6) of the American Convention on
Human Rights and Article 6 of the Arab Charter on Human Rights. See also Articles 14 (5) and
6 (4) of the International Covenant on Civil and Political Rights.

324 Article 6(2) of the International Covenant on Civil and Political Rights;Safeguard 5 of the Death
Penalty Safeguards;Article 4(2) of the American Convention on Human Rights;and Article 6 of
the Arab Charter on Human Rights.
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nhan dao, ha thdp nhan pham 32,

C. Cac toa an dac biét va t6 tung hinh su dac biét

1. Cac nguyén tic chung

Quyén dudc xét xir bai mdt téa an ddc 1ap, vd tu va cbé thdm quyén, dugc
Iap ra trén co sé luat phap, va cac yéu cau vé xét x(r cong bdng ap dung cho
cac phién xét xir & tat ca cac tdoa an, cho du la hé théng toa an thong thudng
hay tda dn chuyén mdn 325, Nguyén tdc nay cling dugc ap dung cho céc toa
an dac biét, dudc thanh 1ap ngoai khudn khé tai phan théng thudng hay tai
phan chuyén mén, bat k& tén goi cla tda an ddc biét dé 1a gi. Nhitng hinh
thirc toa én do va tién trinh t6 tung hinh sy ctia ching phai tuéan theo ding
cac tiéu chudn quéc té vé xét xir cdng bang.

Uy ban Nha&n quy&én cho réng “diéu kién khdng thé tach rdi khdi viéc thuc thi
thich dang quyén luc cua tu phap, la quyén dé dugc thuc thi bdi mot co quan
déc 1ap, khach quan va cé thdm quyén vé cac van dé dang dudc xr ly do” 327,
Uy ban Nhan quyén ciing cho réng “*mot tinh hudng, trong dé cac chirc ndng
va thdm quyén cua tu phap va hanh phap khéng dugc phan dinh rd rang,
ho&dc hanh phép c6 thé kiém soat, chi dao tu phap; tinh huéng 8y khdng thda
man khai niém v& mét toa an doc 1ap va vé tu” 328, Uy ban Nhan quyén da
tuyén b6 rd rang rdng quyén dudc xét xr bsi mot toa an doc 1ap va vo tu “la
quyén tuyét doi, khong cé ngoai I€" 322,

325 UN Standard Minimum Rules for the Treatment of Prisoners; Articles 7 and 10 of the
International Covenant on Civil and Political Rights;Articles 1, 2 and 16 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; Articles 8
and 20 of the Arab Charter on Human Rights; Article 5 of the American Convention on Human
Rights; Article 5 of the African Charter on Human and Peoples’ Rights;and Article 3 of the
European Convention for the Protection of Human Rights and Fundamental Freedoms.See also
Human Rights Committee, Views of 16 March 2004, Communication No. 797/1998, Dennis
Lobban v. Jamaica, paras 8.1 and 8.2.

326 Human Rights Committee, General Comment No. 32: Article 14, Right to equality before courts
and tribunals and to a fair trial,para. 22; European Court of Human Rights, Judgment of 4 May
2006, Ergin v. Turkey (No. 6), Application No. 47533/99 and Judgment of 10 May 2001, Cyprus
v. Turkey, Application No. 25781/94; African Commission on Human and Peoples’ Rights,
Judgment of 6 November 2000, Communication 224/98, Media Rights Agenda v. Nigeria,
paras. 60 et seq.and Judgment of 7 May 2001, Communication 218/98 (Nigeria), para. 44;
and Inter-American Court of Human Rights, Judgment of 30 May 1999, Castillo Petruzzi et al.
v. Peru, Series C No. 52, para. 129, and Judgment of 18 August 2000, Cantoral Benavides v.
Peru, Series C No. 69, paras. 74 and 114.

327 Human Rights Committee, Views of 22 March 1996, Vladimir Kulomin v. Hungary,
Communication No. 521/1992, para. 11.3.

328 Human Rights Committee, Views of 20 October 1993, Angel N. Ol6 Bahamonde v. Equatorial
Guinea, Communication No. 468/1991, para. 9.4.

329 Seeinter alia: Human Rights Committee, General Comment No. 32: Article 14: Right to equality
before courts and tribunals and to a fair trial,para. 19; Views of 28 October 1992, M. Gonzalez
del Rio v. Peru, Communication No. 263/1987, para. 5.2.
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2. Su can thiét phai cé cac tiéu chuén duy ly va khach quan dé giai
thich su ton tai cua cac toa an dac biét hay tién trinh t6 tung dac
biét

HAau hét cac tiéu chudn quéc té tu ching déu khéng c&m viéc thanh lap toa
an d3c biét. Tuy nhién, nhitng tda an nhu thé& phai cé thdm quyén, ddc lap, va
v tu. Ching con phai cung cép céc cd ché bao dam tu phap cd thé ap dung
dugc, d& bao dam rang tién trinh t6 tung 1 cdng béng. Theo nguyén tic moi
ngudi déu binh dang trudc toa, cac vu an tudng tu cling phai dugc xr ly véi
nhirng thu tuc té tung tugng tu 33°. Thém vao dé, Nguyén téc s8 5 cua Cac
Nguyén téc Can ban cua LHQ vé Su Pdc lap cha Tu phap quy dinh rang “moi
ngudi déu phai cé quyén dudc xét x(r bdi cac téa an thong thudng, st dung
nhirng tha tuc phap ly da dugc xac lap” 33,

Tuy nhién, ludt nhan quyén quéc té chap nhan su ton tai hodc van hanh cua
cac toa an dic biét va/hodc cac tién trinh t8 tung hinh su ddc biét. Nhu Uy
ban Nh&n quyén d3 chi ra, “quyén binh ddng trudc phap luét va dugc phap
luit bdo vé binh ddng va khdng phéan biét ddi x(r, [quyén 8y] khéng lam cho
moi su khac biét trong cach ddi xr déu trd thanh phan biét d6i xr ca” 332,
M&c du vay, nhu Uy ban Nhan quy&n d3 lién tuc nhic lai, su’ khac biét trong
cach ddi xr - chdng han nhu c6 nhitng tha tuc td tung hinh su ngoai |1& hodc
cac toa an dudc thanh 14p déc biét d& x&r ly mot s6 loai vu an nao dé - chi cé
thé dudc chap nhan néu chiing cdn clf vao nhitng tiéu chuén duy ly va khach
quan 333, Mét khi khdng cé nhitng tiéu chuln duy ly va khach quan dé bién ho
cho su khac nhau trong cach (ng xUr vé tu phap dd, Uy ban Nhan quyén két
luadn réng nhitng toa an dac biét hodc thu tuc t6 tung hinh su dac biét khi &y

330 Human Rights Committee,General Comment No. 32: Article 14: Right to equality before courts
and tribunals and to a fair trial, para. 14.

331 Xem thém UN Model Treaty on Extradition, do Bai héi Ian thd bay cua LHQ vé Phong chéng Toi
pham va béi xua vdi Ngudi Vi pham t8 chic & Milan tir ngay 26/8 dén 6/9/1985, dudc thong
qua trong Nghi quyét 40/32 ngay 29/11/1985 va Nghi quyet 40/146 ngay 13/12/1985 cua Dai
Hoi ddng LHQ. Piéu 4 Céng udc quy dinh: “Viéc dan db cé thé bj tir chdi trong mot trong cac
trudng hgp sau: [...] g) Néu ngudi bi dé nghi dan do da bi két an trude do hodc sé phai chju xét
xUf tai quSc gia cé yéu cau dan dd, bdi mot toa an bat thudng hodc toa an ad hoc”. Chau MY Ia
noi nhitng diéu khoan nhu thé nay da ton tai tur lau trong linh vuc dan do.

332 Human Rights Committee: Views of 9 April 1987, S. W. M. Brooksv. the Netherlands,
Communication No. 172/1984, para. 13. See also, among others, Views of 9 April 1987,
Zwaan-de-Vries v. The Netherlands,Communication No. 182/1984, para. 13; Views of 3 April
1989, Ibrahima Gueye and others v. France, Communication No. 196/1985; and Views of 19
July 1995, Alina Simunek v. The Czech Republic, Communication No. 516/1992.

333 Human Rights Committee,General Comment No. 32: Article 14: Right to equality before courts
and tribunals and to a fair trial,para. 14; Human Rights Committee, Views of 4 April 2001,
Joseph Kavanagh v. Ireland, Communication No. 819/1998, paras. 10.1 and 10.2; Views of
20 July 1994, Roberto Zelaya Blanco v. Nicaragua, Communication No. 328/1988; Concluding
Observations of the Human Rights Committeeon: Nigeria, CCPR/C/79/Add.65 and CCPR/C/79/
Add.64; Morocco, A/47/40, 23 October 1991, paras. 48-79; France, CCPR/C/79/Add.80, 4
August 1997, para. 23; Iraq, CCPR/C/79/Add.84, 19 November 1997, para. 15; and Egypt,
A/48/40, 9 August 1993, para. 706.
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khéng tuan theo cac yéu cdu can ban vé xét xr cbng bang 34,

3. Ngudi quan sat toa, cac toa an va thu tuc té tung dac biét

Nhitng ngusi quan sat cac phién tda can hiéu réng thu tuc td tung & cac
toa an dac biét thudng it dam bao xét x(r cng béng hon cac tda an thdng
thudng. That vay, ly do dé xac 1ap nhitng tda an nhu thé thudng la dé€ cho
phép van dung cac thd tuc t6 tung ngoai 1&, v6n khdng theo chudn muc cdng
ly thong thudng.

Khi phan tich su cdng bang clia nhitng phién toa dac biét hay bat thudng va/
hodc céc tha tuc té tung hinh su dac biét do, ngudi quan sat tda ndéi chung
nén tap trung vao cac van dé sau:

Vi.

C6 nhitng c&n c duy ly va khach quan dé& bién hd cho tda an dac
biét hay toa an bat thudng va/hoac thu tuc té tung hinh su dac biét
hay khoéng?

Toa an do cé dudc lap ra trén cd sd luat phap hay khong?

Quyén tai phan cua toa cé vi pham cac yéu cau vé khong phan biét
d8i x&r va binh dé&ng trudc ludt phap va tdoa an khong?

Th&m phén cla toa dic biét dé cd ddc 1ap véi hanh phap va cac co
quan khac, dac biét khi quyét dinh vé vu an, hay khéng?

Th&m phan cua tda ddc biét dé cé th&m quyén va vé tu khéng?
Cac thu tuc t6 tung tai toa an dac biét/bat thudng doé cé dap Ung cac
yéu cau t8i thi€u vé td tung nhdm bao dam xét x{r cdng béng do tiéu
chuén quédc té dinh ra khong?

334 See, for example, the Concluding Observations of the Human Rights Committee: Gabon, CCPR/
CO/70/GAB, 10 November 2000, para. 11; Preliminary concluding observations of the Human
Rights Committee: Nigeria, CCPR/C/79/Add.64, 3 April 1996, para. 11; Concluding Observations
of the Human Rights Committee: Guinea, CCPR/C/79/Add.20, 29 April 1993, para. 3; Senegal,
CCPR/C/79/Add.10, 28 December 1992, para. 3; Nigeria, CCPR/C/79/Add.65, paras. 15 and
17 and CCPR/C/79/Add.64, para.11; Morocco, A/47/40, 23 October 1991, paras. 48-79, and
CCPR/C/79/Add.113, 1 November 1999, para. 18; France, CCPR/C/79/Add.80, 4 August 1997,
para. 23; Iraq, CCPR/C/79/Add.84, 19 November 1997, para. 15; Egypt, CCPR/C/79/Add.113,
9 August 1993, paras. 9 and 11; Views of 20 July 1994, Roberto Zelaya Blanco v. Nicaragua,
Communication No. 328/1988; Views of 6 November 1997, Victor Alfredo Polay Campos v.
Peru, Communication No 577/1994, and Views of 27 July 2000, Maria Sybila Arredondo v. Peru,
Communication No 688/1996.
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D. Cac toa an quan su [toa an binh - ND]

Tda &n quan su da dugc thanh 1ap & nhidu nudc d& xét x cac quan chiric
quan déi. O mot s& nudc, dan thudng ciling bj Xt & toa &n quan su, va & mot
vai nudc khac, cac tdoa an quén su cling c6 thdm quyén xét x{r nhitng vién
chirc quan déi hodac cong an/canh sat vi téi vi pham nhan quyén thé bao, cau
thanh t6i ac theo luat qudc t€, gébm ca tra tén, hanh quyét ngoai luat [extra-
judicial execution], mat tich cudng blc - tat ca déu cau thanh téi theo luat
quoc té.

1. Cac nguyén tic chung

Luat nhan quyén qudc té khong cdm toa an quan su. Cling nhu bat ky toa an
nao khac, tda quan su phai tudn thu cac tiéu chuin qudc té vé xét x{r cdbng
béng, vdi cing mot mic dé nhu toa an théng thudng. Uy ban Nhan quyén
335, Toa an chdu Au vé Nhan quyén 33, Toa &n Lién My v& Nhan quyén 3%,
Hoi déng Lién My vé& Nhan quyén 3%, va Uy ban chau Phi vé Nhan quyén va
Quyén Con ngudi 3%, tat ca déu da chi ra rang nguyén tac vé tinh doc lap
cla tda 4n va cic quy dinh vé xét xr cdng bang déu cd thé dugc &p dung
cho toa quan su.

Thém vao dé, ludt nhdn quyén qudc té con xdac 18p nhitng tiéu chudn nhét
dinh v& pham vi tai phan cua tda &n quan su. Cac nguyén tic va tiéu chuén
nay da dudc phap dién hda trong Du thao cadc nguyén tac quan ly viéc thuc
thi céng ly thdng qua cac tda &n quan su, do tiéu ban cii cia LHQ vé bao vé
va thic d8y quyén con ngudi thdng qua 34°. M3c du ching la nguyén tic du
thdo, nhung Toa an chdu Au v& Nhan quyén d3 tuyén bd r8ng ching phan
anh su phat trién cua ludt nhan quyén quéc té trong linh vuc tda an quén su,
va Toa &n chau Au vé Nhan quyén da st dung chiing [am ngudn Iuat 341, Cac
nguyén tdc nay, dugc phat trién tir tai liéu ludt hoc va mét vai cdng cu qudc
té€, quy dinh réng:

335 Human Rights Committee, General Comment No. 32: Article 14: Right to equality before courts
and tribunals and to a fair trial, 2007, CCPR/C/GC/32, para. 22.

336 European Court of Human Rights, Judgment of 4 May 2006, Ergin v. Turkey (No. 6), Application
No. 47533/99, and Judgment of 10 May 2001, Cyprus v. Turkey, Application No. 25781/94..

337 Inter-American Court of Human Rights, Judgment of 30 May 1999, Castillo-Petruzzi et al. v.
Peru, Series C No. 52, paras. 129 and 131; Judgment of 18 August 2000, Cantoral-Benavides
v. Peru, Series C No. 69, paras. 75 and 114.

338 See inter alia, Resolution on “Terrorism and Human Rights”, 12 December 2001.

339 African Commission on Human and Peoples’ Rights, Decision of 6 November

340 UN Document CN.4/2006/58 of 13 January 2006.

341 European Court of Human Rights, Judgment of 4 May 2006, Ergin v. Turkey (No. 6), Application
No. 47533/99 and Judgment of 21 September 2006, Maszni v. Romania, Application No.
59892/00.
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i.  Quyén tai phan cla toa an quan su phai dugc gidi han chi trong cac
vi pham quan su cua vién chifc quan doi 342;

ii. Toa &n quén su khdng cé thdm quyén xét x& cac vién chilc trong
quan doi pham toi vi pham nhan quyén thé bao, vi su vi pham dé cau
thanh toi hinh su thudc quyén tai phan cla cac toa an thong thudng
va khéng thé bi coi la vi pham hinh su lién quan d&n quan su 343;

iii. Trén nguyén tic, tda quan su khéng cé thdm quyén xét x(r dan thudng
344 Tuy nhién, cac tai liéu luat hoc vé nhan quyén céng nhan rang

342

343

344

Principle 29 of the Updated Principles for the Protection and Promotion of Human Rights through
Action to Combat Impunity; Principle 8 of theDraft principles governing the administration of
justice through military tribunals; Principle L of the Principles and Guidelines on the right to a
fair trial and legal assistance in Africa. See, Inter-American Court of Human Rights, Judgment
of 16 August 2000, Durand and Ugarte v. Peru, Series C No. 68, paragraph 117. See also,
Judgment of 22 November 2005, Palamara Iribarne v. Chile Series C No. 135, Judgement of 15
September 2005, Case of the Mapiripan Massacre v. Colombia, Series C No. 134; Judgement of
25 November 2004, Lori Berenson-Mejia v. Peru, Series C No. 119; Judgement of 5 July 2004,
19 Tradesmen v. Colombia, Series C No. 109; Judgment of 6 December 2001, Las Palmeras
v. Colombia, Series C No. 90; and Judgment of 18 August 2000, Cantoral-Benavides v. Peru,
Series C No. 69; European Court of Human Rights, Judgment of 4 May 2006, Ergin v. Turkey
(No. 6), Application No. 47533/99.African Commission of Human and Peoples’ Rights: Decision
of 6 November 2000, Communication No. 223/98, Sierra Leone, para. 60; Decision of April
1997, Communication No. 39/90, Cameroon; Decision of 31 October 1998, Communication No.
137/94, 139/94, 154/96 and 161/97, Nigeria; Decision of 15 November 1999, Communication
No. 151/96; Decision of 15 November 1999, Communication No. 206/97, Nigeria; Decision of
1995, Communication No. 60/91, Nigeria; and Decision of 1995, Communication No. 87/93,
Nigeria.

Article 16 (2) of the Declaration on the Protection of All Persons from Enforced
Disappearance;Principle 29 of the Updated Principles for the Protection and Promotion of Human
Rights through Action to Combat Impunity; Principles 8 and 9 of the Draft principles governing
the administration of justice through military tribunals(transmitted to the Commission on
Human Rights by the UN Sub-Commission on the Promotion and Protection on Human Rights
through resolution 2005/15 of 10 August 2006, E/CN.4/2006/58 of 13 January 2006; Article
IX of the Inter-American Convention on Forced Disappearance and Principle L of the Principles
and Guidelines on the right to a fair trial and legal assistance in Africa. See also, Human Rights
Committee: Concluding Observations of the Human Rights Committee: Bolivia, CCPR/C/79/
Add.74, para. 11: Brazil, CCPR/C/79/Add.66, 24 July 1996, para. 10; Chile, CCPR/C/79/
Add.104, 30 March 1999, para. 9, Colombia, CCPR/C/79/Add.2, 25 September 1992, para.
393 and CCPR/C/79/Add.76, 5 May 1997, para. 18, Croatia, CCPR/C/79/Add.15, 28 December
1992, para. 9, Dominican Republic, CCPR/CO/71/DOM, 26 April 2001, para. 10,El Salvador,
CCPR/C/79/Add.34, 18 April 1994, para. 5, Ecuador, CCPR/C/79/Add.92, 18 August 1998,
para. 7,Guatemala, CCPR/CO/72/GTM, 27 August 2001, paras. 10 & 20, Lebanon, CCPR/C/79/
Add.78, 1 April 1997, para. 14, Peru,CCPR/C/79/Add.8, 25 September 1992, para. 8, Venezuela,
CCPR/C/79/Add.13, 28 December 1992, para. 7. See also Committee Against Torture: inter
alia, Concluding Observations on Peru,A/55/44, 16 November 1999, paras. 61 & 62, Concluding
Observations on Colombia, A/51/44, 9 July 1996, paras. 76 & 80, Concluding Observations on
Jordan,A/50/44, 26 July 1997, para. 175, Concluding Observations on Venezuela,A/54/44, 5
May 1999, para. 142, andConcluding Observations on Guatemala, A/53/44, 27 May 1998, para.
162 (e). See, Inter-American Court of Human Rights: Judgment of 16 August 2000, Durand
and Ugarte v. Peru, Series C No. 68, para. 118. See also, Judgement of 15 September 2005,
Case of the Mapiripan Massacre v. Colombia, Series C No. 134; Judgement of 5 July 2004, 19
Tradesmen v. Colombia, Series C No. 109 and Judgment of 6 December 2001, Las Palmeras v.
Colombia, Series C No. 90.

Principle 5 of the Draft principles governing the administration of justice through military
tribunals and Principle L of the Principles and Guidelines on the right to a fair trial and legal
assistance in Africa. Human Rights Committee: Concluding Observations of the Human
Rights Committee: Peru,CCPR/CO/70/PER, para. 11. See also Concluding Observations of the
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dan thudng cé thé bi xét x{r bdi tda 4n quan su trong cac trudng hop
mang tinh ngoai lé:

m  Khi viéc d6 la dudc phép, theo luat nhan quyén qudc té 34°;
hoac

m  Khi khong co6 toa an dan su, hoac khi vé mat vat chat, toa
dan su khdng thé mé dudc nhitng phién xét x{r nhu vay, hodc
khi cac tdoa an dan su théng thudng khéng thé tién hanh dugc
cac phién xét xur 34¢;

iv. Cho du xutr cac thanh vién trong quan déi hay la x&r dan thudng nhu
trong cac tinh huéng ngoai I€, cac phién xét xur tai nhitng toa an quan
su’ van phai ddm bao day dl cho bi cdo quyén dudc xét xir cdng bang
nhu nhitng yéu ciu da dudc vach ra trong cac tiéu chuén quéc té.

2. Ngudi quan sat toa va cac phién toa quan su

Khi

phan tich tinh cdng bang cua ti€n trinh t6 tung ¢ mét tdoa an quén su,

ngudi quan sat toa ndi chung nén tép trung vao cac van dé sau:

i. Toa an quan su do6 cé quyén tai phan thuc chat khong? (Hanh vi vi
pham dang dugdc xem xét la mot vi pham trong linh vuc quan su, mét
vi pham thong thudng, hay la vi pham quyén con ngugi?)

ii. Toa an quan su dd c6 quyén tai phan ca nhan khéng? (Bi cdo la ngudi
trong quan déi hay dan thudng?)

iii. Cac thdm phan cb thdm quyén, doc lap va vé tu khéng?

345

346

Human Rights Committee: Egypt,CCPR/CO/76/EGY, 1 November 2002, para. 16(b), Russian
Federation,CCPR/C/79/Add.54, 26 July 1995, para. 25, Kuwait,CCPR/CO/69/KWT, 27 July 2000,
paras. 17 and 18, Slovakia,CCPR/C/79/Add.79, 4 August 1997, para. 20, Uzbekistan, CCPR/
CO/71/UZB, 26 May 2001, para. 15, Cameroon,CCPR/C/79/Add.116, 4 November 1999, para.
21, Algeria,CCPR/C/79/Add.1, 25 September 1992, para. 5, Nigeria, CCPR/C/79/Add.64, 3 April
1996, Poland, CCPR/C/79/Add.110, 29 July 1999, para. 21, Lebanon, CCPR/C/79/Add.78, 1
April 1997, para. 14,: Chile, CCPR/C/79/Add.104, 30 March 1999, para. 9, Syria,CCPR/CO/71/
SYR, para. 17, Venezuela,CCPR/C/79/Add.13, 28 December 1992, para. 8. Inter-American
Court of Human Rights, Judgment of 30 May 1999, Castillo Petruzzi et al. v. Peru, Series C No.
52; Judgment of 29 September 1999, Cesti Hurtado v. Peru,Series C No. 56. Inter-American
Commission on Human Rights: Report on Terrorism and Human Rights, OEA/Ser.L/V/Il.116,
Doc. 5 rev. 1 corr., 22 October 2002. European Court of Human Rights, Judgment of 10 May
2001, Cyprus v. Turkey, Application No. 25781/94 and Judgment of 4 May 2006, Ergin v.
Turkey(No. 6), Application No. 47533/99.

See, for example, Articles 64 and 66 of the Convention relative to the Protection of Civilian
Persons in Time of Warof 12 August 1949.

Human Rights Committee, General Comment No. 32: Article 14: Right to equality before courts
and tribunals and to a fair trial,para. 22; and Inter-American Commission of Human Rights,
Resolution on “Terrorism and Human Rights”, 12 December 2001 and Report on Terrorism and
Human Rights, OEA/Ser.L/V/Il.116, Doc. 5 rev. 1 corr., 22 October 2002.
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iv. Toda an do cé dugc tu do, khong chiu su can thiép va/hoac anh hudng
tlr cdp trén hodac cac ngudn khac ngoai hé théng toa theo cap bac
khong?

v. Toa an db cé ndng luc tu phap dé thuc thi céng ly mot cach thoa
dang khong?

vi. Cac thu tuc tai toa an quan sy dé cé tuan theo nhitng yéu cau tdi
thi€u vé& mat thd tuc d€ xét xr cdng bang - dudc xac 14p trong cac
tiéu chudn quéc té - hay khdng?

E. Quyén dugc xét xir cong bang trong tinh trang khan cap

Thudng thudng, tinh trang kh&n c&p 347 dugc s dung dé han ché cac yéu cau
tu phap déi vdi viéc xét xr cdng bang va/hoéc dé 1ap ra cac tda an déc biét
hay cac tién trinh t6 tung hinh su dac biét.

1. Cac nguyén tic chung

Céng udc Québc té& vé Cc Quyén Dén su' va Chinh tri, Cong udc chdu Au vé
Nhén quyén, Céng udc My vé Nhén quyén va Hién chuong A-rép vé Nhan
quyén d& du doan trudc réng, trong hoan canh xay ra tinh trang khén cap
chung, cac nha nudc cé thé vi pham nghia vu tén trong va bao vé d&i véi mét
sG quyén nhat dinh 348,

Trong hoan canh xay ra tinh trang khan cdp céng cdng, va dudi nhitng diéu
kién ngat nghéo do luat nhan quyén quéc té dat ra, cdc nha nudc cé thé kim
ham va/hoac dat gidi han dGi véi mét s6 quyén va quyén tu do nhat dinh.
Su han ché& va thu hep quyén dé trong tinh trang khan cép phai dugc can cl
vao cac nguyén tdc vé viéc ra tuyén bé céng cng, vé tinh hgp phap, chinh
dang, can thiét va tugng xing, va phai cé thGi han. Ching khong dugc lam
anh huang dén nhitng quyén vén la quyén tuyét déi theo cac cong udc, theo
tap quan phap va theo cac quy pham ménh Iénh chung [jus cogens]. Nhiing
quyén nao chju su han ché theo lut dinh trong tinh trang khan cdp khoéng

347 Tinh trang khan cip thudng dugc goi bang nhitng cdi tén khac nhau trong Iludt qudc gia, vi du
“état de siege” [tinh trang bi vay ham, kho khan - ND], “‘state of exception” [tinh trang ngoai
1é - ND], “martial law” [thiét quan luat - ND], “suspension of guarantees” [tam ngling cac bao
dam], “état d’urgence” [tinh trang kh&n c&p, tiéng Phap - NDJ, v.v. Cho du goi tén né 1a gi, cac
nha nudc van cé nghia vu quéc té |a phai tuan thu day du cac didu luat vé tinh trang kh&n cap
trong luat qudc té.

348 The International Covenant on Civil and Political Rights,Article 4; the European Convention
for the Protection of Human Rights and Fundamental Freedoms, Article 15; the Arab Charter
on Human Rights, Article 4; and the American Convention on Human Rights, Article 27. Hién
chuang chau Phi vé& Nhan quyén va Quyén Con Ngudi khdng quy dinh cu thé 1a cho phép xlc
pham nhan ph&m, nhung trao quy&n [cho nha nudc] gidi han nhiéu quyén trong nhitng tinh
hudng nhét dinh.
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bao gid bi xem la mat: thu hep mot quyén khong cé nghia la x6a bd quyén
ay di 3%,

Mbt s& quyén nhéat dinh dugc xién duong trong cac cdng udc nhan quyén co
thé khéng bao gid bi thu hep (quy@n tuyét ddi), thdm chi ca trong tinh trang
kh&n c&p cdng cbng 3%,

Mot sG quyén, mac du khéng dudc néu ré rang trong cac cong udc la quyén
tuyét d&i, nhung van cé dugc tinh chat dé. That vay, nhu Uy ban Nhdn quyén
da chi ra:

"Piéu 4 trong Céng udc khéng dugc hiéu Ia su bao bién cho viéc
han ché cac quyén trong ICCPR, néu su han ché dé kéo theo viéc
nha nudc vi pham cac nghia vu quéc té khdc, du can cl vao céng
udc hay vao luat quéc té chung [...]. Viéc liét ké cac diéu khoan vé
quyén tuyét déi trong biéu 4 [cua ICCPR] cd lién quan dén, nhung
khéng déng nhét véi, cdu hdi liéu cé phai mdt s6 quyén con ngudi
nao dé cé tinh chat nhu nhitng quy tdc bat budc trong lut quéc t&
khéng [...]. Trong béat ky tinh huéng nao, cac nudc tham gia céng
udc cling khéng dugc vién dén Piéu 4 cia Céng u'dc dé bién hé cho
cac hanh d@éng vi pham ludt nhdn dao hodc vi pham céc quy tic
bét budbc trong lut quéc t€, vi du bdng cach [...] lach khdi nhitng
nguyén tac cdn ban vé xét xir céng bang, trong dé cé nguyén tac
suy doan vé téi” 1,

2. Tinh trang khan cap va viéc xét xir cong bang

D3 thanh mot nguyén tc can ban cla nguyén tac phap tri, chi c6 cac cd quan
tu phap trong bé may nha nudc mdi dugc quyén phéan dinh céng ly. biéu nay
dugc Uy ban Nhan quyén nhéc lai khi ho tuyén bd réng ngay ca trong thdi
chién hay trong tinh trang khan cép, ciing “chi c6 mét tda an theo luat mdi
cb thé xét x&r va budc téi mdt ngudi vi da vi pham hinh su” 352,

349

350

351
352

Sub-Commission on Human Rights, Study of the implications for human rights of recent
developments concerning situations known as states of siege or emergency, E/CN.4/
Sub.2/1982/15.

International Covenant on Civil and Political Rights, Articles 6, 7, 8.1, 8.2, 11, 15, 16 and 18;
European Convention for the Protection of Human Rights and Fundamental Freedoms, Articles
2, 3, 4.1 and 7; American Convention on Human Rights, Articles 3, 4, 5,6, 9, 12, 17, 18, 19,
20, 23 and 27.2; Arab Charter on Human Rights, Articles 4, 5, 8, 9, 10, 13, 14, 15, 18, 19, 30,
20, 22, 27, 28, and 29; Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment,Article 2.2; the International Convention for the Protection of All
Persons from Enforced Disappearance,Articlel; the Inter-American Convention to Prevent
and Punish Torture, Article 5; and the Inter-American Convention on Forced Disappearance of
Persons, Article X.

Human Rights Committee, General Comment No. 29, paras. 9 and 11.

Ibid., para. 16.
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Uy ban Lién M¥ vé Nhan quyén ciing c6 quan diém r&ng “trong mdt nha nudc
hgp hi€n va dan cha trén nén tang phap tri, trong dé tam quyén phan lap
dudc ton trong, moi hinh phat do luat dinh déu phai dudc ap dat bgi nhanh
tu phap, sau khi mét ca nhan da bi xac dinh la cé téi, vdi tat ca nhirng yéu
cau vé xét xir cdng bang déu dugc dam bao ddng dén. Tinh trang khan cap
khdng tao quyén cho nha nudc bé qua nguyén tac suy dodn vé tdi, nd cling
khong trao quyén cho luc lugng an ninh tan dung ius puniendi [ludt hinh su
- ND] mét cach tly tién va khéng kiém soat dugc” 353,

V& viéc tudc doat tu do than thé va quyén dugc xét x{r cdng bang, ca luat
nhan quyén va tai liéu luat hoc qubc té& déu coi cac quyén va nguyén tac sau
day la tuyét doi:

i.  Quyén phl nhén tinh hgp phap cua viéc bat gilt (habeas corpus,
amparo) 3%;

ii. Quyén dudc cé cd ché sira sai vé tu phap vi nhitng vi pham nhan
quyén 3%5;

iii. Nguyén téc vé tinh hdp phap cua diéu ludt dung dé& cdo budc (nullum
crimen sine lege) 3%;

iv. Nguyén téc vé trach nhiém hinh su cd nhan va viéc cdm hinh phat
tap thé 357;

353 Inter-American Commission on Human Rights, Report No. 49/00 of 13 April 2000, Case No.
11.182, Rodolfo Gerbert, Ascencio Lindo et al. (Peru), para. 86.

354 Human Rights Committee, General Comment No. 29,paras. 15-16, and the Concluding
Observations of the Human Rights Committee: Albania,CCPR/CO/82/ALB, 2 December 2004,
para. 9. See also, the American Convention on Human Rights,Article 27; Inter-American Court
of Human Rights, Advisory Opinion OC-8/87 of 30 January 1987, Habeas corpus in emergency
situations, Series A No. 8; and Advisory Opinion OC-9/87 of 6 October 1987, Judicial guarantees
in states of emergency, Series A No. 9; the Arab Charter on Human Rights, Article 4(b);
Article 17.2(f) of the International Convention for the Protection of All Persons from Enforced
Disappearance; and Article 7 of the Declaration on the Protection of All Persons from Enforced
Disappearances.

355 Human Rights Committee, General Comment No. 29, paras. 13 and 14.

356 The International Covenant on Civil and Political Rights,Article 4.2, the European Convention
for the Protection of Human Rights and Fundamental Freedoms,Article 15; the Arab Charter
on Human Rights, Article 4(b); the American Convention on Human Rights,Article 27;
Human Rights Committee, General Comment No.29, States of emergency (Article 4),para.
7; Concluding Observations of the Human Rights Committee: Estonia, CCPR/CO/77/EST, 15
April 2003, para. 8; Inter-American Court of Human Rights, Judgment of 30 May 1999, Castillo
Petruzzi et al. v. Peru, Series C No. 52 para. 119 et seq.; and Inter-American Commission on
Human Rights, Report on Terrorism and Human Rights, OEA/Ser.L/V/I1.116, Doc. 5 rev. 1 corr.,
22 October 2002, para. 218.

357 See,inter alia, Article 4 of the International Covenant on Civil and Political Rights; Article 27
of the American Convention on Human Rights; Article 4 of the Arab Charter of Human Rights;
Article 15 of the European Convention for the Protection of Human Rights and Fundamental
Freedoms; Human Rights Committee, General Comment No. 29, para. 11. See, among others,
the Geneva Convention IV of 12 August 1949, Article 33, the Additional Protocol I of 1977 to
the Geneva Conventions of 12 August 1949 relating to the Protection of Victims of International
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v. Nguyén téc cdm hdi t6 trong ludt hinh su 3%;
vi. Quyén dugc xét x(r bdi mot tdoa an ddc 1ap, vo tu va cé thdm quyén 3%,

V& céc yéu ciu tu phap d&€ co xét x{r cdng béng, nhirng tai liéu hoc hoc vé
nhan quyén coi quyén xét x(r cdng bang - mdt th quyén can ban, mang tinh
chat tha tuc - 18 quyén tuyét d6i. Theo mach tu duy nay, Uy ban Nhan quyén
da xac dinh cac yéu cau tu phap sau day la tuyét doi:

i. Nguyén tac suy doan vo ti;
ii. Quyén khong bi ép phai khai diéu bat Igi cho minh hay phai thi toi;

iii. Nguyén tdc c8m s dung cac I8i khai, nhan t6i, hodc cac bdng chirng
khac thu dugc nhd tra tédn hay ngugc dai; va

iv. Trong trudng hgp viéc xét xr dua dén an tr hinh trong tinh trang
khé&n cap, phai ap dung t&t ca cac yéu cau tu phap dudc xac |1ap trong
Diéu 14 cha ICCPR 3¢°,

Tuy nhién, Uy ban Nhan quy&n néu rd rng “vi cac thanh t§ clia quyén dudgc
xét xUr cdng bang da dudc bdo dam rd rang theo ludt nhan dao qudc té trong
xung dot vii trang, Uy ban khdng thdy cé ly do gi bién hd cho viéc han ché
nhitng bdo ddm nay trong cac tinh hudng khan cdp khac” 3!, Trong van
canh nay, sé la thich hgp néu chd y réng cac yéu cau tu phap cdn ban dugc
quy dinh bdgi Piéu 75 (4) Nghj dinh thu b6 sung cho Céng udc Geneva ngay
12/8/1949 va lién quan dén viéc bao vé cac nan nhén cua xung dét vii trang
quéc t& (Nghj dinh thu I), Diéu 6 Nghi dinh thu b8 sung cho Céng udc Geneva
ngay 12/8/1949 va lién quan dén viéc bao vé cac nan nhén cua xung dét vii
trang phi quéc t& (Nghi dinh thu II), da dudc Uy ban Chit Thap Do Quéc t&

Armed Conflicts,Article 75.4(b), Additional Protocol II of 1977 to the Geneva Conventions of
12 August 1949 relating to the Protection of Victims of Non-International Armed Conflicts,
Article 6.2(b), the Second Protocol for the Protection of Cultural Property in the Event of Armed
Conflict, Articles 15 and 16, the Statute of the International Criminal Tribunal for the Former
Yugoslavia,Article 7, the Statute for the International Criminal Tribunal for Rwanda,Article 6,
the Rome Statute,Article 25 and the Statute of the Special Tribunal for Sierra Leone, Article 6.

358 The International Covenant on Civil and Political Rights, Article 15; the European Convention
for the Protection of Human Rights and Fundamental Freedoms,Article 7; the African Charter
on Human and Peoples’ Rights,Article 7; the Arab Charter on Human Rights,Article 15; and the
American Convention on Human Rights, Article 9.

359 Human Rights Committee, General Comment No. 32: Article 14: Right to equality before courts
and tribunals and to a fair trial, para. 19; and Views of 28 October 1992, M. Gonzalez del Rio
v. PeruCommunication No. 263/1987, para. 5.2. See also, the Arab Charter on Human Rights
(Article 4,b), which prescribes that the right to a fair trial before an independent and impartial
tribunal is non-derogable.

360 Human Rights Committee, General Comment No. 29: States of emergency,para. 15; and
General Comment No. 32, para. 6.

361 Human Rights Committee, General Comment No.29: States of emergency, para.16.

159



160

Cam nang Hudng dan Thuc hanh s6 5

coi la nhitng bao dam tu phap can ban 362, No6i chung, Diéu 75 (4) ctia Nghi
dinh thu I nhac lai yéu cau tu phap dudc dua ra trong Diéu 14, khoan 2, 3
va 5 cua ICCPR, va ca nhiing yéu cau tu phap dugc dé cap trong Diéu 15 cla
ICCPR. Nhu ICRC dd nhan manh, Biéu 75 khdng chiu mét kha nang bi han
ché hay dinh chi [treo] nao, nén nhitng quy dinh trong dé sé déong mot vai tro
quyét dinh trong cac trudng hgp xung dét vii trang 363, ICRC két ludn, quy tac
chuén 1a “khdng ai ¢ thé bj két tdi hay két an, trir phi theo quyét dinh cla
mot tda an céng bang nai dd cung cép tat ca cac bao dam tu phap cdn ban
[... cBu thanh...] mdt quy tdc chudn trong tdp quan phap qudc té&, co thé ap
dung trong ca xung dot vii trang qudc t& 1an xung ddt vii trang phi qudc t&”
364, Trong van canh nay, quan diém clia 6ng Emmanuel Decaux - chuyén gia
vé v&n dé thuc thi cdng ly théng qua tda an hinh su, do Ti€u ban vé Thic ddy
va Bao vé Quyén Con ngudi chi dinh — nén dudc luu y: “Néu viéc ton trong
cac yéu cau tu phap [liét ké trong Diéu Article 75(4) Nghi dinh thu I] la bat
budc trong xung dot vii trang, thi khong r6é lam sao ma nhirng yéu cau do lai
cb thé khéng dudc tén trong tuyét d8i khi khdng cé xung dbt vii trang. Viéc
bao vé quyén trong thdi binh phai manh mé hon néu khéng ngang bang vdi
nhirng quyén dugdc cdng nhéan trong chién tranh” 36,

Trong van canh dd, cac thanh td sau day clia quyén dugc xét x(r cdng bang
phai dudgc coi la tuyét doi:

i. Quyén dugc xét x&r bdi mot tda an doc 1ap, vo tu, cd thdm quyén, va
dugc thiét 1ap dinh ky;

ii. Nguyén tac suy dodn v tdi;
iii. Nguyén tdc vé trach nhiém hinh su ca nhan;
iv. Nguyén tac khéng hdi td trong luat hinh su;

v. Nguyén tic non bis in idem [khéng két an hai lan cho cung mot toi
danh - NDJ;

362 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law,
Volume I: Rules, Ed. ICRC, 2007, p. 401.

363 ICRC Commentary on Article 75 (4), para 3092, available at the ICRC’s website: http://www.
cicr.org/ihl.nsf/COM/470-750096?0OpenDocument.

364 Rule No. 100 in International Committee of the Red Cross, Customary International
Humanitarian Law, Volume I: Rules, Cambridge Press University, 2005, p. 352.

365 Emmanuel Decaux, Administration of Justice, rule of law and democracy: Issue of the
administration of justice through military tribunals, E/CN.4/Sub.2/2004/7, 14 June 2004, para.
13.
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vi. Quyén dugc thong tin vé tinh chat va nguyén nhan cta béat ky cao
buodc nao;

vii. Céac quyén can phai cé dé bao chita va phuong tién dé bao dam céc
quyén do, gébm: quyén dudc bao vé vé mat phap ly; quyén dugc cé trg
gitip phap luat mién phi néu céng ly doi hdi nhu vay; quyén dudc cd
du thai gian va phuang tién hd trg thda dédng dé chudn bj bao chira;
va quyén cua bi cao dudc lién lac tu do vdi luat su;

viii. Quyén dugc xét xtr khdng cham tré;

ix. Quyén dudc ki€m tra nhan ch’ng ho&c nhd ai khac dai dién cho minh
ki€m tra nhan chiing;

x. Nguyén tac binh dang vé& quyén nang;

xi. Quyén dudc trg gilip bdi mét phién dich vién, néu bi cdo khdng hiéu
thr ngoén ngif dung trong t6 tung;

xii. Quyén khéng bi ép phai khai bdo bat Igi cho ban than hay phai nhan
toi;

xiii. Quyén dugc c6 phan quyét cong bd cong khai;

xiv. Quyén khang cdo va dé nghi xem xét lai [judicial review] IGi két toi
minh 366,

366 Rule No. 100 in International Committee of the Red Cross, Customary International
Humanitarian Law, Volume I: Rules, Cambridge Press University, 2005, pp. 352 et seq., and
Article 75 (4) of the Protocol Additional to the Geneva Conventionsof 12 August 1949 relating
to the Protection of Victims of International Armed Conflicts,Protocol I.
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VIII. QUYEN CUA NAN NHAN VA TIEN TRINH TO
TUNG HINH sU

Trong thap nién qua, da c6 mot xu huéng manh mé va ngay cang manh haon
trong luat qudc t€, hudng téi cong nhan dia vi phap ly va quyén cta cac nan
nhan trong nhitng vu vi pham nhan quyén thé bao, nhitng vu pham t6i hinh
su va tdi &c di ngugc lai luat qudc té. Cu thé, cac cd quan nhan quyén qudc té
da dac biét chd y dén vai tro ctia nan nhan trong toé tung hinh su. Viéc thong
qua Ludt thanh van La Ma 3%, Nghj dinh thu tay chon cua Céng udc Quyén
Tré em vé hanh vi ban tré em, mai dam tré em va khiéu dédm tré em 3%, Nghj
dinh thu Ngan chan, Trédn ap va Tring phat bubn ngudi, dac biét la phu nir
va tré em, b6 sung cho Céng udc Lién Hop Quéc chéng tdi pham cd té chic
xuyén quéc gia 3%°, va, dic biét, Cac nguyén tic va hudng ddn cin ban cua
LHQ vé quyén dugc sua sai va bbi thudng danh cho cac nan nhén cua nhirng
vu vi pham thé bao nhédn quyén quéc té, vi pham nghiém trong ludt nhan
dao quéc t& 37°, va BS nguyén tdc cdp nhat vé viéc bdo vé va thic ddy nhén
quyén théng qua hanh déng dau tranh chéng van nan téi ac khéng bi trirng
phat 37!, tat cad déu phan anh xu hudng nay & tdm qudc té. Van dé ciling dudc
dua ra thdng qua tai phan hinh su quéc té& 372, & c&p dd khu vuc, nhitng cdng
cu khac nhau giai quyét van dé quyén cua nan nhan cda cac vi pham hinh su
trong t6 tung hinh su, k& ca nhitng vi pham nhan quy&n thé bao |&n d&n miic
vi pham hinh su, cling da dugc théng qua 373,

Trong chudng nay, ching ta xem xét quyén cla nan nhan trong cac vu vi
pham nhan quyén tho bao, cdu thanh téi ac theo luat qudc té, vi du nhu tra
tdn, hanh quyét ngoai ludt, mat tich cuBng blc; va cac tiéu chuidn quéc té

367 Articles 68 (3) and 75 of the Rome Statute of the International Criminal Courtrecognise a
certain level of participation in the proceedings by victims. The rules of procedure and evidence
allow the participation of the victim in proceedings before the Court.

368 See in particular Article 8 of the Optional Protocol.

369 See in particular Article 6 (2) of the Protocol.

370 Adopted by the UN Commission on Human Rights (resolution 2005/35) va the General Assembly
of the United Nations (resolution 60/147).

371 Recommended by the former UN Commission on Human Rights in Resolution 2005/81, E/
CN.4/RES/2005/81 of 21 April 2005. The Set of Principles was published in UN document E/
CN.4/2005/102/Add.1 of 8 February 2005. In particular, see principle 19 (para. 2).

372 See, inter alia, the Rules of procedure and evidence of the International Criminal Court; the
Internal Rules of the Extraordinary Chambers in the Courts of Cambodia for the Prosecution of
Crimes Committed during the Period of Democratic Kampuchea, Rule 23; and the Statute of
the Special Tribunal for Lebanon, Articles 17 and 28..

373 See, inter alia, the Recommendation (85) 11 E, of the Committee of Ministers of the Council of
Europe, on the position of the victim in the framework of criminal law and procedure(28 June
1985); the Guidelines on the Protection of Victims of Terrorist Actsadopted by the Committee
of Ministers of the Council of Europe (2005);the Principles and Guidelines on the Rights to
a Fair Trial and Legal Assistance in Africaof the African Commission on Human and Peoples’
Rights (2003); and the Council Framework Decision on the standing of victims in criminal
proceedingsof the Council of European Union (2001).
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ap dung cho nhitng nan nhan nay trong tién trinh t6 tung hinh su 374, Chdng
ta cling xem xét quyén cta nan nhan trong nhitng vu lam dung nhan quyén
nghiém trong, do cac ca nhan hodc co quan, td chirc thuc hién, 1am tén hai
viéc thu hudng nhan quyén mét cach hitu hiéu, va cau thanh téi hinh su theo
ludt phap qudc té€ - vi du nhu giét ngudi, bat coc.

A. Cac quan niém chung vé quyén cua nan nhan

Theo truyén théng, luat quéc té (ca luat nhan quyén va luat hinh su) déu ti€p
can cac phién toa hinh su tlr gidc d6 chlrc nang cua toa trong viéc trirng phat
va ngan ngua toéi ac. Lgi ich ciia nan nhan chi dugc dé cap dén & mot murc do
rét han ché&, nhan manh vao nhu cau dudc bao vé, quyén dudc cd théng tin
vé tién trinh t6 tung, dudc trinh bay quan diém va quan tam trudc hé théng
cong ly 375, Tuy nhién, nhu da noi & trén, trong thap nién qua, xu huéng manh
mé va ngay cang gia tang trong luat qudc té (ca luat nhan quyén va luat hinh
su) la tién tdi cong nhén ca dia vi phap ly cia nan nhén cua cac téi ac va cac
vu vi pham nhan quyén tho bao, 1an vi tri/quan diém [position] va quyén cla
ho trong t6 tung hinh su. Xu hudng nay chu yéu 1a do nhitng phat trién trong
luat hoc quéc té va cac hoc thuyét vé nhan quyén, lién quan dén quyén dugc
slra sai mot cach thiét thuc va dugc boi thudng, cling nhu dén van nan toi ac
khong bi trirng phat.

Céc nguyén téc va hudng dan cdn ban cia LHQ vé quyén dudc sia sai va boi

thuong danh cho cac nan nhén cua nhifng vu vi pham thé bao nhén quyén
qudc té, vi pham nghiém trong luat nhédn dao quéc té 376, dugc nhat tri thong
qua tai Dai H6i D6ng LHQ ndm 2005, ciing cb nhitng tiéu chudn qudc t& hién
hanh vé van dé nay 377. Cac nguyén tac dy phat biéu réng:

m  "Nghia vu tén trong, bao dam tén trong va thuc hién ludt nhan quyén
quéc té€ va luadt nhén dao qudéc té€ nhu dé quy dinh cho cac co quan
ludt phap tuong ung, gébm nhiém vu: [...]

374 With regard to the rights of victims of serious human rights violations, see: International
Commission of Jurists, The right to a remedy and to reparation for gross human rights
violations, Practitioners Guide No. 2, Ed. ICJ], Geneva, 2006.

375 The Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power (adopted
by the UN General Assembly in resolution 40/34 of 29 November 1985) phan anh cach tiép cén
truyén théng nay.

376 Adopted by the UN General Assembly through its Resolution No. 60/147 of 16 December
2005.

377 B& nguyén téc ghi rd trong phan 16i md& dau réng: “Cac Nguyén tdc va Hudng ddn Co ban sau
day khong kéo theo nerng nghia vu phap ly mai trong nudc va quéc té, nhung dinh ra cac cd
ché&, thé thirc, thl tuc va phuong phap dé thuc thi cac nghia vu phap ly hién hanh theo luat
nhan quyén quéc té& va luat nhan dao qudc té&, vén bé sung cho nhau méc du vé quy tic thi khac
nhau”.
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(c) Tao cho nhiing ngudi nhan rdng ho 1a nan nhan cia mét su
vi pham nhan quyén hoac vi pham luat nhan dao cc hoi ti€p
cén binh ddng va hiéu qua vdi cdng ly, nhu md ta dudi day,
b&t luan ngudi phai chiu trach nhiém chung cubc vé hanh vi
vi pham dé la ai; va

(d) Tao cac ca ché sira sai hiéu qua cho nan nhan, gém ca boi
thudng” (Nguyén tac 3);

"Cac giai phap sua sai cho nhirng vu vi pham thé bao luat nhan quyén
quéc té va vi pham thé bao ludt nhadn dao quéc té bao gébm: quyén
cua nan nhéan dugc hudng nhifng diéu sau déy, nhu quy dinh trong
ludt quéc té: a) Tiép cédn cbéng ly mdt cich binh déng va hiéu qua...”
(Nguyén tic 11);

"Nan nh&n cua mét vu vi pham thé bao luédt nhan quyén quéc té hoac
mét vu vi pham thé bao ludt nhdn dao quéc té phai cé quyén tiép can
binh ddng dén mét co ché sira sai vé tu phap hiéu qua nhu dudc quy
dinh trong ludt quéc té... [...]. Cac nghia vu nay sinh theo luat quéc
té, vé bao dam quyén tiép cdn céng ly va té tung cbéng bdng, khéng
thién vi, phai dugc phan anh trong luét quéc gia” (Nguyén tic 12);

Bén canh quyén tiép can céng ly cta c& nhén, céc nha nudc phéi né
luc xtc tién céc thu tuc dé cho phép cdc nhém nan nhén khiéu nai
doi béi thudng va dugc nhdn béi thudng thoa dang” (Nguyén téc 13).

Bén canh dd, B6 nguyén tic cdp nhat vé viéc bao vé va thic ddy nhédn quyén
théng qua hanh déng dau tranh chéng vén nan téi ac khéng bi trirng phat
quy dinh rang:

"Méc du quyét dinh khdi té6 chd yéu thudc thdm quyén cia nha
nudc, nhung nan nhén, gia dinh va ngudi thira k€ cua ho phai co
quyén md mét tién trinh té tung, hodc la vdi tu' cach ca nhdn hoac
la vdi tu cich tap thé, dic biét vdi tu cch cdc bén dén su hodc céc
cd nhén thuc hién tu té [cong té tu nhan - ND] & nhitng quéc gia
ma ludt té tung hinh su’ céng nhén tha tuc tu té d@é. Cac nha nudc
phai bdo dam tu cach phap ly rong réi trong tién trinh tu phap déi
vdi bét ci bén sai pham nao va bét c’ cd nhén hodc t6 chic phi
chinh phd nao cé Igi ich chinh dang ¢ doé” 37s.

378 Principle 19, para. 2.
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Tu giac d6 luat nhan quyén qudc té, quyén clda nan nhan trong tucng quan
V@i ti€n trinh t6 tung hinh su c6 cd sd phap ly la ba quyén con ngugi cot 16i,
can ban, dugc bao vé theo luat qudc té:

i. Quyén dugc slra sai mot cach thiét thuc, bao gom nhiéu thanh tg,
trong dd c6 quyén dugc diéu tra;

ii. Quyén dudc diéu tran cdng bang va céng khai trudc mot toa an cod
th&m quyén, doc 1ap, vd tu, dudc |ap ra trén ca s luat phap, khi xac
dinh bat c& quyén gi; va

iii. Quyén dugc bdi thudng.

Cac quyén can ban nay khong chi gidi han cho cac nan nhan cda nhiing vu
vi pham nhan quyén th6 bao ma thd pham la nhan vién nha nudc hay nhitng
ngudi khac dang thi hanh cong vu - hoac ho tu minh vi pham, hoac ho vi
pham vdi su tan thanh hodc ngam ung thuén cta quan chiic nha nudc. Cac
quyén dé cling ap dung déi v8i nan nhan cta nhirng vu lam dung nhan quyén
tho bao do cac ca nhan/t6 chirc vi pham, lam t8n hai dén viéc nan nhan dudc
thu hudng nhan quyén, va cdu thanh cac toi ac, theo luat qudc gia hodc qudc
té. Lién quan dén cac vi pham hinh su cua cdc ca nhan hodc t6 chlc, nha
nudc cd nghia vu - véi sy can trong cao nhat [due diligence] - ngdn chdn
nhifng téi ac nhu vay, diéu tra ching, xét x&r va trirng phat nhiing ké chiu
trach nhiém, va dam bao phuc hdi moi t&n that nan nhan da phai chiu, cling
nhu tao co ché stra sai mot cach thi€t thuc cho nan nhan 372,

Cac cobng udc toan cau va khu vuc, va cac céng cu quéc té, déu bao dam
quyén dugc slra sai mét cach thiét thuc dGi va@i tat ca cac ca nhan - nhiing
ngudi nai réng ho da bi vi pham nhan quyén 3%, Uy ban Nh&n quyén LHQ d3

379 See inter alia: Human Rights Committee, General Comment No. 31, The Nature of the General
Legal Obligation Imposed on States Parties to the Covenant, para. 8; Committee against
Torture, General Comment No. 2, Implementation of article 2 by States parties; Inter-American
Court of Human Rights, Judgment of 15 September 2005, Case of the Mapiripan Massacre v.
Colombia(Merits, Reparations and Costs), Series C No. 134, paras. 111 et seq..

380 International Covenant on Civil and Political Rights,Article 2.3; Convention against Torture
and Other Cruel, Inhuman and Degrading Treatment or Punishment,Article 13; International
Convention on the Elimination of Racial Discrimination,Article 6; International Convention
for the Protection of All Persons from Enforced Disappearance, Articles 12, 17.2 (f) and
20; Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children which supplements the UN Convention against Transnational Organized Crime, Article
6.2; Universal Declaration of Human Rights, Article 8; Declaration on the Protection of All
Persons from Enforced Disappearance,Articles 9 and 13; Principles on the Effective Prevention
and Investigation of Extra-legal, Arbitrary and Summary Executions,Principles 4 and 16;
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, Principles
4-7) Vienna Declaration and Programme of Action,para. 27; Declaration and Programme
of Action of the World Conference against Racism, Racial Discrimination, Xenophobia and
Related Intolerance, paras. 13, 160-162 and 165; Declaration on the Right and Responsibility
of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized
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nh&n manh réng nghia vu cung cdp co ché slra sai thiét thuc cdu thanh *mot
nghia vu theo cdng udc, mét phan cd hitu cia ICCPR xét trén téng thé”, va
ngay ca vao nhitng thdi di€m trong tinh trang khén cép, “phia nha nudc phai
tudn thl nghia vu cdn ban theo Diéu 2, khoan 3, ICCPR, dé€ cung cdp mdt giai
phap st(ra sai cé hiéu qua” 3!, Quyén dugc slra sai chu yéu bao dam quyén
dudc doi quyén cua minh trudc mot tdoa an doc 1ap va vd tu, nhdm muc dich
dugc cdng nhan réng da c6 su vi pham, va néu vi pham van dang ti€p tuc thi
noé phai bi cham dat, va dudc boi thudng théa dang.

M&c dU céc giai phap sUra sai ¢ thé khac nhau vé tinh chét, tuy vao quyén d3
bi vi pham hay vao mdc d6 nghiém trong ctia hanh vi vi pham, nhung trong
cac trudng hgp vi pham nhan quyén tho bao, cac toi ac trai véi luat qubc té
hodc cac hanh ddng tdi 4c do cd nhan hodc cd quan/td chilc thuc hién, thi
gidi phap slra sai mot cach thiét thuc phai la mot cd ché tu phap trudc mot
toa an doc lap, vo tu, dugc lap ra trén cd sd luat phap 382. Bén canh do, giai
phép slra sai phai dugc chitng minh 1a phu hop véi cac quy téc vé phap trinh
chinh dang va cac doi hoi vé xét x(r cdng bang 38,

Human Rights and Fundamental Freedoms,Article 9; European Convention for the Protection
of Human Rights and Fundamental Freedoms,Article 13; Charter of Fundamental Rights of the
European Union, Article 47; American Convention on Human Rights, Articles 7.1(a) and 25;
American Declaration of the Rights and Duties of Man,Article XVIII; Inter-American Convention
on Forced Disappearance of Persons,Article III (1); Inter-American Convention to Prevent and
Punish Torture, Article 8.1; African Charter on Human and Peoples’ Rights,Article 7(a); and
Arab Charter on Human Rights,Article 9.

381 Human Rights Committee, General Comment No. 29 on derogations during a state of
emergency, 31 August 2001, para 14.

382 See, inter alia: Human Rights Committee, Views of 2 November 1989, Birindwa and Tshisekedi
v. Zaire, Communications Nos. 241 and 242/1987, para. 14; Views of 27 October 1995, Nydia
Erika Bautista v. Colombia, Communication No. 563/1993, para. 8.2. See also the Views of 29
July 1997, Arhuaco v. Colombia, Communication No. 612/1995, para. 8.2; Committee on the
Elimination of Discrimination against Women, General Recommendation No. 19 on Violence
against Women, 29 January 1992, A/47/38, para. 24 (t); and African Commission on Human
and Peoples’ Rights, Principles and Guidelines on the Right to a Fair Trial and Legal Assistance
in Africa, Principle C (a).

383 Inter-American Court of Human Rights: Judgment of 25 November 2000, Bamaca Velasquez
v. Guatemala, Series C No. 70, paras. 184-196; Judgment of 7 June 2003, Juan Humberto
Sanchez v. Honduras, Series C No. 99, paras. 114-136; Judgment of 25 November 2003,
Myrna Mack Chang v. Guatemala, Series C No. 101, paras. 159-218; and Judgment of 27
November 2003, Maritza Urrutia v. Guatemala, Series C No. 103, para.111.
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B. Quyén va cac tiéu chuin dudc ap dung déi véi nan nhan cua téi
ac

1. Cac chuidn muc chung vé cach ddi xir ciia ¢ quan chinh quyén véi
nan nhan

Cac nan nhan phai dugc doi xtr nhan van, vdi su tén trong ddi véi nhan
phdm va nhén quyén cta ho. Can phai cé cac bién phap phu hgp dé
dam bao an toan, tinh trang thé chat va tdm ly, cing su riéng tu cla
ca nan nhan 1an gia dinh ho.

Nan nhan va ngudi than ctia ho phai dugc cac quan chlc hanh phap, cd quan
diéu tra, céng t6 vién va cd quan tu phap ddi x&f nhan van, vdi su ton trong
danh cho nhan phdm va nhan quy&n cla ho, vao moi giai doan cua tién trinh
t6 tung hinh su, k& ca trong giai doan diéu tra s¢ bd va diéu tra trudc khi
xét xur.

Nan nhén va ngudi than cla ho phai dudc thoat khdi moi hinh thidc phan biét
ddi x&r dua vao sac tdoc, mau da, dan toc, quéc tich g6c hodc ngudn gdc xa
héi, tinh duc, khuynh hudng tinh duc, ban sac gidi, ngén ngi, ton gido, quan
diém chinh tri hodc cac quan diém khac, tinh trang lic sinh, tinh trang kinh
t€ va bat ky loai dia vi xa hoi nao.

O moi giai doan cla tién trinh t& tung hinh su, ké ca giai doan diéu tra trudc
khi xét x&r, quan chiic hanh phap, cd quan diéu tra, cac cd quan chiu trach
nhiém tong dat cdo trang, cong t6 vién va cac cc quan tu phap déu phai ton
trong dGi s6ng riéng tu va dgi s6ng gia dinh cla cac nan nhan. Moi bién phap
nghiép vu déu chi dugc gay cang it bat tién cang t6t cho cac nan nhan va
ngugi than cua ho.

Nha nudc phai c6 cac bién phap phl hdp dé& bao dam an toan, tinh trang thé
chat va tdm ly, va su riéng tu cla nan nhan cling nhu gia dinh cta ho. Tuy
nhién, nhitng bién phap nhu vay khéng dudc lam tén hai dén quyén cla bi
cdo dugc diéu tran cong bdng va vé tu, khdng dugc mau thuln véi quyén
é’y 384

384 See, for example, Principle 27 of the Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law; Article 16 (4) of the Declaration on the Protection
of all Persons from Enforced Disappearance; Article 11 (33) of the International Convention for
the Protection of All Persons from Enforced Disappearance; and Article 8 (6) of the Optional
Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution
and child pornography.
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Khi nao ma, vi ly do diéu tra hinh su, can phai can thiép mot cach hgp phap
vao dgi tu cia mot nan nhan hoac ngudi than cta anh/chi ta, cac cd quan
chilrc ndng phai cé cac bién phap giam thiéu su bat tién gdy ra cho nan nhén
va ngudi thdn cua anh/chj ta, va bt c khi nao cé thé, phai bao vé ho thoat
khoi su can thiép bat hgp phap vao dai tu.

Nha nudc can bao dam réng, & chirng muc cé thé, ludt quéc gia phai quy dinh
nan nhan nao tirng chiu bao luc hoac sang chan tam ly thi sé dugc hudng su
quan tam cham séc dac biét, sao cho ho khéng phai chiu sang chan thém nita
trong tién trinh tu phap. Cu thé, trong cac vu &n budn ngudi hodc xam hai tinh
duc, phai cé céc bién phap bao dam rang cac tién trinh cla toa én sé& khdng
dé ho rai vao rui ro bi nan nhan hda th cdp [secondary victimisation] 385,

2. Quyén dudc bao vé khoi su ngugc dai va de doa

Nan nhan cula toi ac va ngudi than clia ho phai dudc bao vé khdi bat ky
hinh thirc tra thd nao nhu la hau qua cua viéc ho khiéu nai, khai bao,
hay tham gia vao tién trinh té tung hinh su.

O moi giai doan cla t8 tung hinh su, k& ca giai doan diéu tra sd bd, nan nhan
va ngudi than clda ho phai dugc bao vé khoi bi tdn cbng, ngudc dai, doa giét,
quay roi, de doa, tra tha trd dlia — nhu la hau qua cda viéc ho khi€u nai, khai
bdo, tham gia tién trinh t8 tung hinh su hodc nhu la két qua clhia bét ky bang
chirng nao dugc dua ra.

Céc co quan cé thdm quyén phai hanh ddng véi su than trong can thiét, va
tién hanh cac bién phap phu hdp dé bao dam an toan va toan ven cho nan
nhén va ngudi than cta ho, khong chi khi nhitng hanh déng tédn cong nhu vay
xay ra, ma con dé ngdn ngura ching.

Né&u can, viéc bdo vé nan nhan va ngudi than cla ho phai dugc té chic trudc,
trong va sau phién xét xur.

Tinh chat cia bién phap bao vé dugc ti€én hanh sé phu thudc vao cac tinh
hudng cu thé trong mdi vu viéc, va phai tinh dén tinh chat cling nhu do
nghiém trong ctia vi pham hinh su, kha ndng bi t6n thuong cta nan nhan va
ngudi than clda anh/chi ta, cling nhu dia vi phap ly cia ho (chdng han, khi
ho la ngudi trong quan doi hay trong mét cd quan an ninh quéc gia nao dd).

385 See, inter alia: Article 8 of the Optional Protocol to the Convention on the Rights of the Child on
the sale of children, child prostitution and child pornographyand Article 9 (1)(b) of the Protocol
to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
supplementing the UN Convention against Transnational Organized Crime.
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Trong cac trudng hgp ngoai 1€, va dudi su giam sat cua tu phap, cac cg quan
diéu tra hodc céng t6 vién co thé tir chéi tiét 16 danh tinh cla nan nhan hodc
ngugdi than cda anh/chi ta trong qua trinh diéu tra hinh su. Tuy nhién, trong
moi trudng hgp, danh tinh cia nan nhan &n danh phai dudc tiét 16 day du cho
cac bén tham gia t6 tung kip trudc khi phién tda bat dau, d& bao dam phién
toa dugc céng bang.

Trong cac tién trinh t6 tung hinh su cd lién quan dén ngudi vi thanh nién
pham t6i, vi thanh nién nan nhan hoac nhifng ngudi Ia nan nhan cua bao luc
tinh duc, cdn cé quyét dinh tu phap dé phién toa dién ra kin déo.

Nha nudc phai bdo dam rang nhitng ngudi bi tinh nghi pham tdi hinh sy thi
khéng & dia vi cé thé lam anh hudng tdi tién trinh diéu tra - bang cac cach
gay ap luc hay cé hanh ddng de doa hodc tra dlia nhdm vao cac nan nhén,
ngudi than cua ho, hay nhitng ngudi tham gia diéu tra/ tham gia tié€n trinh
t6 tung 386,

Nha nudc phai thuc hién tat ca cac khau can thiét dé diéu tra va trirng phat
bat ky hanh déng t&n cong hay de doa hay tra dlia nao nham vao nan nhén
va/hoac ngudi than cua ho.

3. Quyén to cao toi ac véi cac quan chirc hanh phap

Nan nhan hay ngugi than ctiia nan nhan lam dan khi€u nai chinh thirc vé
mot toi ac, hoac té cdo tdi ac ay vdéi quan chifc hanh phap, thi cé quyén
dugc nhan su trg gitp 16n nhat cé thé co tir quan chific hanh phap.

Quan chiric hanh phap phai déi xur vdi tat ca cac nan nhan va ngudi than caa
ho mot cach lich thiép, khong thién vi, va c6 su ton trong thich dang doi vdi
nhan pham, tudi tac, gidi tinh, sic tdc, dan tdc, khuynh hudng tinh duc, van
héa, tdn gido, quan diém chinh tri hodc cac quan diém khac, ngén ngi, tinh
trang khuyét tat, va cac nhu cau xa hoéi khac ctaa ho.

Nhirng trang thiét bi trong d&n canh sat/cong an phai dugc thiét ké dé tranh
gay cho nan nhan ap luc khoéng céan thiét va ngan nglra kha nang ho bi nan
nhan hoa th cdp. Quan chlc hanh phap phai thong bao cho nan nhan va/

386 See, inter alia: Article 13 of the UN Declaration on the Protection of all Persons from Enforced
Disappearance; Article 12 of the International Convention for the Protection of All Persons from
Enforced Disappearance; Principle 3 of the UN Principles on the Effective Investigation and
Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment;
Principle 15 of the UN Principles on the Effective Prevention and Investigation of Extra-legal,
Arbitrary and Summary Executions.
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hoac ngudi than cla anh/chi ta vé quyén cla ho dugdc stra sai mot cach thiét
thuc, vé ca hdi ho dugc hd trg phap ly va cac hinh thirc hd trg khac, cling nhu
dugc nhan boi thudng tir thd pham hodc tir nha nudc.

Nan nhan va/hodc ngudi than cta ho phai cé co hoi cung cap théng tin thich
hgp cho cac nhén vién tu phap hinh sy - nhitng ngugi chiu tradch nhiém ra
quyét dinh vé vu an cua ho.

Quan diém va nhiing lo ngai cla nan nhan va ngudi thadn cda ho can phai
dudc trinh bay va dudc xem xét & cac giai doan thich hgp cua tién trinh té
tung, mdi khi Igi ich cd nhan cua ho cé thé bi anh hudng.

Quan chtic hanh phap phai cung cap cho nan nhan cua t6i ac va/hoac ngudi
than clia ho thdng tin v& cac thi tuc d€ diéu tra vu an, va néu dudc dé nghi,
phai dinh ky cép nhat cho ho vé tinh hinh diéu tra.

Trong tdt ca cac bao cédo gui cd quan tu phap va/hoac cd quan cong t6, quan
chlc hanh phap phai cung cap toan bd thong tin ma nan nhan da cho ho, mot
cach chinh xac, ro rang va day du chi ti€t. Ho cling phai bao cao ca nhiing
thudng tdn ma nan nhan va/hodc ngudi nha nan nhan cé thé d& phai chiu.

4. Quyén dugc thong tin

Nan nhan cla cac toéi ac va/hodc ngudi than cta ho cé quyén nhan
thong tin lién quan dén vu an cua ho, thong tin can thi€t cho viéc bao
vé Igi ich cling nhu cho viéc thuc thi quyén cta ho.

Nha nudc phai bao ddm rdng nan nhén, hodc ngudi than cta ho, dugc ti€p
can vdéi nhitng thdéng tin lién quan dén vu an cda ho va nhirng thong tin can
thiét cho viéc bao vé Igi ich cling nhu cho viéc thuc thi quyén cua ho.

T6i thi€u, nhitng thdng tin dé phai bao gébm cac ndi dung sau:
i.  Hinh thc hd trg ho c6 thé cd;

ii. Hinh thdc dich vu/hoat ddng hodc té chifc ma ho ¢é thé tim dén nhg
giup da;

iii. Ho co thé t8 cdo hanh vi sai pham & dau va nhu thé nao;

iv. Cac thu tuc ti€p sau khi glri don t6 cao va vai tro cla ho trong tha
tuc do;
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v. Trong nhitng diéu kién nao thi ho cé thé dudc bao vé, va nhu thé nao;

vi. Trong nhitng diéu kién nao ho cé thé dudc tu vén phap ly, va nhu
thé nao;

vii. Trong nhitng diéu kién nao ho cé thé dudc bén vi pham bdi thudng,
va nhu thé nao;

viii. Lam thé& nao dé& xin nha nudc bdi thudng, néu du diéu kién;

ix. NEu ho la cong dan nudc ngoai, cé nhitng dan xép dac biét nao cho
ho d& co6 thé bao vé Igi ich cta ho.

Nhirng théng tin d6 phai dudc cung cdp ngay khi nan nhan va/hodc ngudi
than cla ho lién lac véi cac quan chirc hanh phap, cd quan diéu tra, cong té
vién hay cc quan tu phap. Thong tin phai dudc truyén dat bang I8i ndi hoac
bang van ban, va st dung th& ngdn nglf ma nan nhan va/hodc ngudi than
cla ho hiéu dugc.

Nha nudc phai ddm bao rdng nan nhan hodc ngudi than cta ho dugc thudng
xuyén thong tin, theo mot cach thich hgp, vé:

i. Két qua don thu khiéu nai cta ho; va

ii. Cac giai doan lién quan trong tién trinh t6 tung hinh su, k& ca giai
doan diéu tra sd bo.

Nan nhan hodc ngugi than cua ho phai dugc cé cd hoi ndi ré néu ho khong
mudn nhan nhirng thong tin ay.

Nan nhan hodc ngudi than ctia ho phai dugc thdng bédo vé bat ky dién bién
nao cla céng cudc diéu tra, chi trir phi lam nhu vay sé hai dén qua trinh diéu
tra hinh su dang ti&p dién. Tuy nhién, trong cac trudng hop mét tich cudng
birc, bdt céc hay bat lam con tin, cd quan cé thdm quyén phai lién lac thudng
xuyén va khdng chdm tré vdi ngudi than cla nan nhan dé ho biét két qua
diéu tra vé s6 phan va ngi & ctia ngudi bi hai.
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5. Quyén dudc stra sai mot cach thiét thuc

Nan nhan va ngudi than cta ho c6 quyén dudc dén bu hiéu qua trudc
mot tda an cé thdm quyén, ddc 1ap, vo tu va dudc 1ap ra trén cd sé luat
phap, cling nhu c6 quyén gui don khi€u nai hinh su, quyén tham gia
ti€n trinh t6 tung hinh su va cé tu cach phap ly trong cac tién trinh do.

Nan nhan va/hodc ngudi than cla anh/chi ta cé quyén lam dan khi€u nai
dén modt cd quan tu phap c6 thdm quyén, ddc Iap va vo tu, va don khiéu nai
cua anh/chi ta phai dudc diéu tra ngay lap tlc, toan dién, va khéng thién vi.

Nan nhé&n va/hodc ngudi than chia anh/chi ta c6 quyén tham gia diéu tran
céng khai trudc mét toa &n cd thdm quyén, ddc Iap va vo tu, dudc Iap ra trén
cd s& ludt phap, sao cho cac quyén cua ho cé thé dugc xac quyét.

Nan nhan va/hoac ngugi than cia anh/chi ta c6 quyén tham gia vao bat ky
tién trinh t6 tung hinh su nao nhu vay.

D& bao dam quyén dudgc dén bl hiéu qua, nha nudc phai bao dam tu cach
phap ly rong rai cho nan nhan va/hoac ngudi than cda ho trong té tung hinh
su. Cac tu cach phap ly trong t6 tung hinh sy dé phai gitp cho nan nhéan va/
hodc ngudi than ctia ho lam nhiéu diéu, trong dé cé nhitng viéc nhu:

i. Dé& trinh bdng chirng va dé xudt nhan chiing;

ii. Dudc doc hd sc va ti€p can cac bdng chiing;

iii. Yéu cau nhan ching cé mat;

iv. Kiém tra va kiém tra chéo cic nhan chiing;

v. Phan d8i hodc bac bd cac bang ching do bén bao chira dua ra;
vi. D& nghi cé sy tham gia cla cac chuyén gia; va

vii. Phan d&i va khang cdo trudc bat ky quyét dinh nao do th&m phan
hoéc tda &n dua ra, k& ca phan quyét cudi clng.

Nan nhan va/hodc ngudi than cla ho, du véi tu cadch cd nhan hay tap thé,
déu phai cé quyén md& mot tién trinh t6 tung, dac biét véi tu cach cac bén
dan su hodc bang cach sir dung tu t8, & nhitng qubc gia ndi ma luat phap vé
t6 tung hinh su cong nhan cac tién trinh t6 tung nhu vay.
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6. Quyén dudgc diéu tra hiéu qua

Nan nhéan cda t6i ac va/hodc ngudi than cua ho c6 quyén dudgc diéu tra
mot cach hiéu qua. Quyén dugc dén bl va phuc hdi khéng thé dudc bao
vé mot cach hiéu qua néu cac cc quan nha nudc khong nghiém tuc diéu
tra cac vu vi pham nhan quyén thé bao cdu thanh tdi ac theo luat quéc
gia hodc quéc té€, hodac néu cac cd quan nha nudc cd y lam chéch hudng
diéu tra hay che gidu su that. Quyén dudc diéu tra hiéu qua la thanh t6
then chét trong quyén dudc dén bu hiéu qua.

Nan nhén cua céc toi ac, hodac ngugi than cta ho, dac biét trong cac vu vi
pham hodc lam dung nhén quyén thé bao, déu c6 quyén dugc diéu tra nhanh
chéng, hiéu qua, doc lap va khong thién vi 3%7,

Trong cac vu vi pham hodc lam dung nhan quyén thd bao, cac cudc diéu tra
phai dugc ti€n hanh ex officio [m0t cach duong nhién - ND], hay ndi cach
khdc Ia bat k& nan nhan hodc ngudi than cta ho cé khi€u nai hay khdng 388,

D& nhitng cudc diédu tra nhu vay doc |1ap, ching phai dugc thuc hién bdi mot
cd quan doc lap. biéu dd cd nghia 1a, (cac) ca nhan hoac co quan chiu trach
nhiém tién hanh cudc diéu tra phai ddc 18p khoi bat ky t8 chirc, cd quan hay
cad nhan nao - nhitng ngudi cd thé ndm trong pham vi diéu tra. Diéu d6 ciling
c6 nghia, khéng nhitng khong dugc c6 su |€ thubc theo cdp béc hay su 1é

387 Human Rights Committee: General Comment No 31 on the Nature of the General Legal
Obligation Imposed on States Parties to the Covenant, 26 May 2004, CCPR/C/21/Rev.1/Add.13,
para. 8; Inter-American Court of Human Rights, Velasquez Rodriguez v. Honduras, Judgment
of 29 July 1988, Series C No. 4, para. 172; InterAmerican Commission on Human Rights:
Report No. 42/00 of 13 April 2000, Case No. 11.103, Pedro Peredo Valderrama (Mexico),paras.
41 et seq; Report No. 54/01 of 16 April 2001, Case No. 12.051, Maria Da Penha Maia Fernandes
(Brazil), paras. 37 et seq; Report on the Situation of the Rights of Women in Ciudad Juarez,
Mexico: The Right to be Free from Violence and Discrimination, OEA/Ser.L/V/11.117 Doc. 44, 7
March 2003, paras. 131 et seq; European Court of Human Rights, Judgment of 28 July 1998,
Ergi v. Turkey, Application No. 23818/94, para. 82; Judgment of 8 July 1999, Ta[nrikulu v.
Turkey, Application No. 23763/94, para. 103; and Judgment of 21 November 2000, Demiray v.
Turkey, Application No. 27308/95, para. 50; and African Commission on Human and Peoples’
Rights, The Social and Economic Rights Action Center and the Center for Economic and Social
Rights v. Nigeria, Communication 155/96.

388 Inter-American Court of Human Rights: Veldzquez Rodriguez v. Honduras, Judgment of 29 July
1988, Series C No 4, para. 176; and Tibi v. Ecuador, Judgment of 7 September 2004, Series C
No. 114, para. 159; European Court of Human Rights: Judgment of 18 December 1996, Aksoy
v. Turkey, Application No. 21987/93, para. 99; and Judgment of 4 May 2001, Hugh Jordan
v. the United Kingdom, Application No. 24746/94, para. 141. See also: Convention against
Torture and Other Forms of Cruel, Inhuman or Degrading Treatment or Punishment (Article
12); International Convention for the Protection of All Persons from Enforced Disappearance
(Article 12.2); Declaration on the Protection of all Persons from Enforced Disappearance (Article
13.1); Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Executions (Principle 9); Principles on the Effective Investigation and Documentation
of Torture and Other Cruel, Inhuman or Degrading Treatment (Principle 2); and the Inter-
American Convention to Prevent and Punish Torture (Article 8).
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thudc do nghiép vu/hoat dong, ma con phai cé su doc lap thuc su vé mat co
quan/t8 chirc 38,

Tinh ddc 18p co thé bi t6n hai néu viéc diéu tra cac hanh vi bj cdo budc 13 sai
pham cua cac nhan vién trong quan déi lai dudc thuc hién bdi chinh luc lugng
vii trang. Trong trudng hgp thanh vién ctia quan do6i vi pham nhan quyén va
cdu thanh téi ac theo luat qudc gia hay qudc t€, viéc diéu tra phai do cac cg
quan dan su tién hanh 39,

Muc tiéu cua diéu tra phai la xac dinh nhitng ké phai chiu trach nhiém vé
hanh vi vi pham 31, N6 phai hudng dén viéc tim ra su that, diéu tra, khdi tg,
bat gilr, xét x(r va két tdi tat ca nhitng ké chiu trach nhiém vé tdi ac 392. Cling
c6 nghia la, bao cao két qua diéu tra phai dugc trinh bay cho cac cg quan tu
phap ma khéng cé su tac ddng, thay ddi [manipulation].

7. Cac quyén lién quan dén viéc diéu tra va truy t6 mot tdi ac

Nan nhan cua toi ac cé quyén cung cap cac thong tin thich hgp cho co
quan cdng t6; cac quan diém va cac ban khodn cua ho phai dugc xem
xét nhu la moét phan trong béat ky quyét dinh nao vé viéc truy td, va ho
c6 quyén dugc thong bao vé bat clr quyét dinh cudi cung nao lién quan
dén viéc truy t6; ho cling c6 quyén phan déi cac quyét dinh khdng truy
t6 ngudi bi cao buéc pham phap hay quyét dinh khép vu an lai.

389 See,inter alia: the UN Principles on the Effective Investigation and Documentation of Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment(Principle 2); the UN
Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary
Executions(Principle 11); European Court of Human Rights: Judgment of 4 May 2001, McKerr
v. the United Kingdom, 28883/95, para. 112; and Judgment of 1 July 2003, Finucane v. the
United Kingdom, Application No. 29178/95, para. 68.

390 See,interalia: the Concluding Observations of the Human Rights Committee on: Venezuela(CCPR/
CO/71/VEN of 26 April 2001, para. 8); Kyrgyzstan (CCPR/CO/69/KGZ of 24 July 2000, para.
7); Chile (CCPR/C/79/Add.104 of 30 March 1999, para. 10); Belarus (CCPR/C/79/Add.86 of 19
November of 1997, para. 9); Former Yugoslav Republic of Macedonia (CCPR/C/79/Add.96 of
18 August 1998, para. 10); Cameroon (CCPR/C/79/Add.116 of 4 November 1999, para. 20);
Mauritius (CCPR/C/79/Add.60 of 4 June 1996); and Brazil (CCPR/C/79/Add.66 of 24 July 1996,
para. 22).

391 European Court of Human Rights, Judgment of 1 July 2003, Finucane v. the United Kingdom,
Application No. 29178/95,para. 69; Judgment of 27 September 1995, McCann and others v. the
United Kingdom, Application No. 18984/91, para. 161; Judgment of 19 February 1998, Kaya
v. Turkey, Application No. 22729/93, para. 86; Judgment of 28 October 1998, Assenov and
others v. Bulgaria, Application No. 24760/94, para. 102; and Judgment of 20 May 1999, Ogur
v. Turkey, Application No. 21594/93, para. 88; Inter-American Court of Human Rights: Juan
Humberto Sanchez v. Honduras, doc. cit., para. 186; and Tibi v. Ecuador, doc. cit., para. 159.

392 Inter-American Court of Human Rights, La Rochela Massacre v. Colombia, Judgment of 11 May
2007, Series C No. 163, para. 148.
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Nan nhan phai cé co hdi trinh bay quan diém, y kién va cac bén khoan lo ngai
cua ho, trinh bay cac bang chirng cho cd quan diéu tra va/hodc co quan céng
t6 chiu trach nhiém ra quyét dinh vé vu an. biéu d6 cé nghia la:

i. LG khai/Igi chirng clia nan nhan hodc ngudi than clda ho phai dugc
lang nghe;

ii. Nan nhan hodc ngugdi than cia ho phai dugc ti€p can vdi cac théng
tin lién quan; va

iii. Nan nh&n hodc ngudi thdn cla ho phai ¢ quyén dua ra cac bang
chirng.

Trong cac vu an giét ngudi hodc hanh quyét ngoai phap luat, tuy tién, voi va,
ngudi than clia nan nhan phai cé quyén yéu cau bén y té hodc cac bén co tu
cach dai dién khac c6 mat Itc mé xac [kham nghiém t thi — ND] 393,

Trong cac vu viéc cé tra tan hodc ngugc dai, nan nhan c6 quyén doc bao cao
két qua ki€m tra y té& cling nhu cd quyén yéu ciu phai ghi nhan quan diém
cla minh trong bao cdo nay 3%,

Nan nhan va/hoac ngudi than cua ho cé quyén tham gia mot cach hitu hiéu
vao cdng tac diéu tra, gobm ca quyén trinh bay va bac bo bang chiling, quyén
dugc thong tin vé bat c dién ti&n nao trong qua trinh diéu tra, va quyén tiép
can thu tuc té tung. Diéu nay cling ham y ca quyén dugc trg giup phap ly va,
néu can, co phién dich va bién dich.

Trong trudng hgp luat quéc gia cho phép nan nhan hodc ngugi than cua nan
nhan cé tu cach phép ly trong t8 tung hinh su, ho phai c6 cac quyén t6i thiéu
sau:

i. Dudc thdng bdo - trudc khi bat dau phién tda - v& cdo trang cudbi
cling t6ng dat vé&i bj cdo va ly do cé su thay d6i trong (cac) céo trang
ban dau;

ii. Dugc théng bdo cang s6m cang tot vé bat ky quyét dinh nao: khong

xUc tién truy t6, hoac ti€p tuc ti€n trinh t6 tung, hoac déng vu an;

iii. Dugc thong bao cang s6m cang t6t vé quyét dinh ti€p tuc vu an vdi
nhifng tha tuc t6 tung ké ti€p do thay vi cac tha tuc t6 tung ciia mot
phién tdoa hinh su;

393 See Principle 16 of the UN Principles on the Effective Prevention and Investigation of Extra-
legal, Arbitrary and Summary Executions.

394 See Principle 6 of the UN Principles on the Effective Investigation va Documentation of Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment.
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iv. DBugc thong bao - néu ho khdng hai Iong véi bat ky quyét dinh nao
trong s cac quyét dinh (i), (ii) hay (iii) & trén - vé quyén phan déi
cac quyét dinh nhu thé trudc mot co quan céng té hodc tdoa an cép
cao han.

Trong trudng hgp nan nhan hodc ngudi than cdia anh/chi ta cé don khi€u nai
hinh su, ho phai dudc théng tin day du vé bat c dién bién hay tién trién nao
trong ti€n trinh t6 tung hinh su, va phai dugc théng bao tir trudc vé ngay diéu
tran, viéc hoan/ddi ngay, va viéc bao Ianh cho bj céo.

8. Cac quyén trong qua trinh xét xir tai toa

Nan nhan cla téi ac, va/hodac ngudi than cua ho, cé quyén tham gia
vao tién trinh t6 tung hinh su. Nhung khi luat qudc gia khong quy dinh
cho nan nhén va/hodc ngudi than cta ho cé tu cach phap ly trong té
tung hinh su, thi ho phai dudc trao cac quyén téi thi€u nhat dinh trong
bat cr phién xét xtf nao. Nan nhan cua toi ac, va hodc ngugi than cua
ho, cé quyén dugc lam chirng/ching thuc trude toa ma khong chiu su
de doa nao.

Khi ludt quéc gia khong cho nan nhan va/hodc ngudi than clia ho cé tu céch
phap ly rong trong tién trinh t6 tung hinh su, ho phai dugc cho it nhat Ia
quyén tham gia phién xét x{ hinh sy, nhu 1a su thé hién quyé&n dudc dén bu
hiéu qua cla ho. Viéc thuc thi mét cach hitu hiéu quyén tham gia phién toa
hinh su doi hdi nan nhan va/hodc ngugi than cua ho phai dugc cé cac quyén
t6i thi€u sau day:

i. Dugc thdng tin v& ngay gid va dia diém cac phién diéu tran trudc toa;

ii. Dudc thdng tin vé cdo trang dbi vai bi cdo (k& ca cac dit kién clia vu

an va (cac) sai pham hinh su trén thuc té co lién quan);

iii. Dugc théng tin vé lich trinh xét x{r va pham vi xét x{r [scope of the
trial];

iv. Dugc thong tin vé vai tro ctia ho trong phién toa;
v. DBudc trinh bay vu viéc ctia ho trudc toa trong suét ti€n trinh xét xu;
vi. Pugc dua ra bang ching;

vii. Pugc thdng tin vé cac kha nang cé thé c6 dé dudgc bdi thudng trong
ti€n trinh t6 tung hinh su dang noéi dén;
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viii. Bugc trg giup va tu van vé phap ly; va
ix. Pugc hudng dan cach 1dm thé nao dé cé dugc ban sao clia phan quyét.

Trong moi truéng hgp, nhung dac biét la khi phan quyét cla tdoa gay hau qua
nghiém trong dGi véi quyén dudc phuc hoi va dudc biét su that cia nan nhan
va/hoac ngugdi than cua ho, thi nhitng ngudi lién quan cé quyén tim kiém mot
cd ché sira sai d& thay ddi phan quyét, k& ca quyén phan d6i né trudc toa.

Nha nudc phai ddm bao tranh cac lién hé bén trong khuén vién toa gilra nan
nha&n va ngudi vi pham phap luat, trir phi tién trinh t6 tung hinh sy doi hoi
phai cé nhitng lién hé dé. Vi muc dich nay, bat cir khi nao thich hgp, nha nudc
phai tao cho cac nan nhan khu vuc phong chd dac biét & bén trong khudn
vién toa.

Né&u dugc triéu tdp dé phat biéu hodc lam ching trong tién trinh t& tung hinh
su, nan nhan phai dugc hdi theo mot cach co su quan tam thich dang dén
hoan canh ca nhan, quyén va nhan pham cla ho. Diéu dé nghia la:

i.  Phai dat cau hdi cho nan nhan trong chirng muc can thiét vi muc dich
cua tién trinh xét x(r;

ii. Phaicd su trg gilip ddc biét danh cho cac nan nhan dé bj tn thudng,
nhu tré vi thanh nién va nan nhan cla cac vu hi€p dam hoac lam
dung tinh duc;

iii. Trén nguyén tac, tré vi thanh nién va nhitng ngudi c6 khuyét tat vé
tdm than hodc thé chat phai dugc b6 tri d&€ phat biéu va tra I6i cau hdi
diéu tra véi su cd mat ciua cha me, ngugdi giam hdé hodc nhirng ngugi
khac chiu trach nhiém cham sdc ho, hoac dai dién phap ly cta ho 35,

Gidng nhu véi bat ky nhan chifng nao, khi nan nhéan hay ngudi than cta ho
tham gia - v@i tu cach nhan chirng - vao mét phién tdoa hinh su, ho phai
dugc tu do lam chirng ma khéng chiu su de doa hay ap luc dudi bat ky hinh
thdc nao.

Nan nhan tham gia vao tién trinh t6 tung hinh su véi tu cach cac bén hoac
cac nhan chitng can phai cé quyén doi hoan lai tién cho bt ky phi t&n nao
phat sinh vi su' tham gia chinh dang ctia ho vao nhiing tién trinh t6 tung dé.

395 Article 12 of the Convention on the Rights of the Child and Articles 12 and 13 of the Convention
on the Rights of Persons with Disabilities.
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9. Cac quyén lién quan dén viéc tra tu do cho bi cao hay ngudi bi két

toi

Nan nhan cua t6i ac cé quyén dugc thong bao vé viéc mot bi cao hay
ngudi bi két toi dugc tra tu do.

Khi can, trong cac truéng hgp mét bi cao hay ngudi bi két toi - vén dang bi
giam giil va cé thé& gay nguy hiém cho su’ an toan cua nan nhan - dugc tuyén
bd tu do, nan nhan phai dugc théng bao.

Nan nhan c6 quyén quyét dinh khéng can dugc thong tin vé viéc bi cdo hay
ngudi bi két toi dugc tha, trir phi cac ludt vé t6 tung hinh su clia qudc gia quy
dinh rang ho phai dugc théng béo.

10. Quyén dugc bao vé su riéng tu

Nan nhan cua téi ac, va ngudi than cta ho, cé quyén cé ddi séng riéng
tu dugc ton trong.

Nha nudc phai tién hanh cac bién phap thich hgp dé bao vé ddi séng riéng
tu clia nan nhan va gia dinh cla ho, d&€ bao dam rang ho dugc bao vé khoi
moi su néi tiéng/tai tiéng cé thé anh hudng x3u dén ddi séng riéng tu hay
nhan phdm cla ho hodc khién ho tiép tuc bi bién thanh nan nhén, bi de doa
hay tra dlia/tra thu, vao bat ky giai doan nao cla tién trinh t6 tung hinh su.

Khi can, nha nudc phai bao dam réng ho cé thé théng qua cac bién phap
thich hgp - nhu 1a mét phan trong ti€n trinh xét xr — nham bao vé su riéng
tu ctia nan nhan va ngudi than cua nan nhén, hodc nhitng ngugi & trong tinh
trang tudng tu, va ngén chdn, khéng d&€ hinh anh cta ho bi 16. Trong nhing
tinh huéng nhéat dinh, didu nay cé nghia |a phién tda dudc t6 chirc kin, nhdm
han ché luu hanh hay phé bién thong tin cd nhan cla nan nhan hay ngudi
than cda ho.

Nha nudc can yéu ciu tit ca cac cd quan/td chirc, cho du la cd quan phap quy
hay t& chirc phi chinh pht c6 méi lién hé v&i nan nhan, phai thédng qua nhitng
chudn muc rd rang ma nhd dé, ho cd thé tiét 16 hodc cung cdp théng tin vé
nan nhan hodc ngudi than cdia nan nhan cho mét bén th(r ba, véi diéu kién:

i.  Nan nhén tan thanh mot cach ré rang viéc tié€t 16 thong tin dé; hoac
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ii. Da cé mot dé nghi cung cdp thong tin, dé nghi nay dudc luat phap
cho phép.

Trong ca hai trudng hgp, déu phai cé nhitng thu tuc r6é rang phai theo khi
cung cdp nhitng thong tin nhu vay.

Trong cac trudng hdp maét tich cudng bic, théng tin cd nhén, ké ca di liéu
y khoa va di truyén dudc thu thap va/hodc truyén tai trong khudn khé cbng
cuOc tim ki€m ngudi mat tich, khong dudc dem ra sr dung hodc cung cédp cho
nhirng muc dich ngoai muc dich tim ki€m ngudi mat tich. Diéu nay khéng cé
thanh ki€n nao doi vdi viéc sir dung nhirng thong tin nhu vay trong ti€n trinh
t6 tung hinh su lién quan dén hanh vi cuGng ché ngudi khac mét tich hay dén
quyén dudc boi thudng 3%.

Céc bdo cdo kiém tra siic khde trong nhitng trudng hgp bi tra t&n hay ngugc
dai, phai dudc gilf kin va trao cho nan nhan va cd quan chic nang chiu trach
nhiém diéu tra va/hodc truy t8, cling nhu cho tda an c6 di thdm quyén xét
x(r va cho cac bén tham gia té tung. Ngoai ra, khong con ai khac dugc quyén
tiép can nhitng thdng tin do, trir phi dbi tudng chu thé cd sy nhéat tri hodc toa
an cé thdm quyén da cho phép 397,

11. Quyén dugc ung ho va trg giup

Nan nhan cula téi ac, va/hodc ngudi than cta ho, cé quyén dudc nhan
su Uing ho va trg giip ma ho can.

Nha nudc phai c cac bién phap bao dam rang nan nhan va/hodc ngudi than
nhan dudc bt ky su ho trg vé vat chat, phap ly, y t&, tdm ly va xa hoi ndo ma
ho c6 thé& can dén théng qua cac cd quan chinh quyén, t6 chiic tinh nguyén,
t6 chirc cdng ddng, va t6 chiic clia ngudi ban dia 3.

Cac hoat dong/dich vu do phai:
i. D& ti&p can;

ii. Cung cdp cho nan nhan sy ung hd vé tinh cam, y t€, xa hoi va vat
chat, cling nhu trg giup phap ly;

396 Article 19 of the International Convention for the Protection of All Persons against Enforced
Disappearance.

397 Principle 6 (c) of the Principles on the Effective Investigation va Documentation of Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment.

398 Principle 14 of the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power and Principle 12 of the Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious
Violations of International Humanitarian Law.
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iii. C&é nang luc va du trinh d6 dé€ x{r ly cdc van dé nan nhan phai déi
dau va ho phai phuc vu;

iv. Cung cdp cho nan nhan théng tin vé quyén cia minh va cac hoat
dong/dich vu dang co;

V. Gidi thiéu bénh nhan dén cac dich vu khac khi can;
vi. Ton trong tinh bado mat danh tinh khi cung cdp dich vu;

vii. Phai dugc cung cdp mién phi, it nhat trong giai doan ngay sau khi
toi ac vira xay ra;

viii. Pugc cung cdp bang th(r ti€éng ma nan nhan hiéu dugc, néu can.

Nha nudc phai bao dam rdng nan nhan nao dic biét dé bj ton thuong - vi
ddc diém cad nhan cha ho hodc vi tinh hudng xay ra tdi ac - phai c6 thé dugc
hudng Igi tir cac bién phap dac biét va phu hgp vdi hoan canh cia ho.

12. Quyén dugc boi thuong va quyén dudgc biét su that

Nan nhan cla tbi ac, va ngudi than cta ho, cé quyén dudc nhan boi
thudng tir bén ¢ toi va/hodc Nha nudc, néu thich hgp.

Nan nhan cua toi ac va/hodc ngudi than cta ho,va bat ky ngudGi nao khac bi
gy hai hodc phai chiu tén that vi mét tdi ac, déu cd quyén dugc bdi thudng.

Khoan b6i thudng phai tudng xirng véi mic d6 nghiém trong cua toi ac va
muUc thiét hai ngudi dé phai chiu, va trang trai dudc nhitng tdn that vé vat
chat va dao dlc ngudi dé phai chiu.

BG6i thudng la mot khai niém chung, bao gom nhiéu hinh thirc béi thudng
khac nhau cho thiét hai, gém co:

i. Dua vé trang thai ci [restitution]: B&t c(r khi nao cé thé&, nhdm dua
nan nhan trd vé hoan canh trudc khi tdi ac xay ra;

ii. Deén tién [compensation]: Trang trai moi thiét hai c6 thé danh gia dugc
vé mat kinh té&, xust phat tir tdi ac. N6 co thé bao gom: thiét hai vat
chat hoac tinh than; cac ca héi bi mat di, dac biét la nhitng co hai lién
guan dén cong an viéc lam, gido duc va phuc Igi xa hoi; cac thiét hai
vat cht va tén that vé& thu nhap, k& ca phan thu nhap tiém ning bi
mé&t di; tén hai vé dao dlric; va chi phi cho trg gitp phap ly hodc cho
cac chuyén gia, cho cac dich vu vé thuéc men, y t€, tdm ly va xa hoi.
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iii. Phuc hoi [rehabilitation]: Viéc nay bao gom cham sdc y té va cham
soc vé mat tam ly, cling nhu cac dich vu phap ly va xa hoi;

iv. Thoéa man vé tinh than [satisfaction]: Day la mét hinh thic boi thudng
phi tai chinh, cho nhitng tén hai vé& dao dirc hodc cac tén hai d&n nhan
phdm, uy tin cd nhan. Ban than viéc két téi ndi chung cling dudc
cong nhéan la moét hinh thirc gitp nan nhéan dugc thda man vé tinh
than, néu c6 mdt tda an doc 1ap va vo tu tuyén bé véi thdm quyén
phap luét, rdng mét cd nhén nao dé da la nan nhan cua mot tdi ac.

Cac hinh thirc bbi thudng khac nhau thudng la mang tinh chat cong don [ldy
ti€n - ND]. Tuy nhién, nhin chung, diéu nay khong ding vdi hinh thic “dua
vé trang thai cli” va bo6i thudng. Dén tién [compensation] la hgp ly khi ma
khéng thé thuc hién dudc viéc dua vé trang thai cii, m3c du viéc gay tdi ac
thudng md dau cho quyén dugc phuc hoi nguyén trang [restitution] (vi du,
V@i tai san) cling nhu bdi thudng cho cac tén hai vé dao dic.

Trong cac vu viéc ¢ tdi ac hoac cé su vi pham nhan quyén thdé bao, cdu
thanh toi ac theo luat quéc gia hoac qudc t€, va hanh dong vi pham d6 do cac
cG quan nha nudc, ca nhan hoac nhom ca nhan ti€n hanh vdi su cho phép,
ung hé hodc ngam ung thuan ctia nha nudc, thi bén cé tdéi va nha nudc céd
nghia vu boi thudng cho nan nhan va/hoac ngudi than cia nan nhéan, cling
nhu nhitng ngudi khac - nhitng ngudi cé thé da phai chiu thiét hai, ton thét
vi t0i ac.

Trong trudng hgp tdi ac la do cac ca nhan hoac nhom ca nhan - hanh dong
khong theo su Qy thac, ung hé hay ngdm ung thuén cla nha nudc - thuc
hién, bén pham t6i c6 nghia vu boi thudng cho nan nhan va/hoac ngudi than
cla nan nhan, cling nhu b&t ky ai d& bj hai hodc phai chiu tén that tir toi ac.

Nha nudc cé nghia vu bao dam rang nan nhan va bat ky ai c6 quyén dudc boi
thudng Vi tdi 4c d6 déu tiép can dudgc cong ly va cac tién trinh tu phap dé cé
thé& dudc nhan bdi thudng. Tuy nhién, khdng phai ludt qudc gia nao ciing cho
phép nan nhan cua t6i ac hodac nhirng ngudi cé quyén dudc bodi thudng khac
c6 thé& nhan bdi thudng trong ti€n trinh xét x& hinh su. Trong nhiing trudng
hgp nhu vay, nan nhan va nhirng nguai khac thudng phai yéu cau béi thudng
bang céc thu tuc dan su (khi€u nai dan su) hodc céc tién trinh tu phap khac.

Nan nhan va/hodc ngudi than cla ho c6 quyén dudc biét su that vé toi ac, ké
ca cac ly do dua dén téi ac va danh tinh cac thu pham. Mac du quyén biét sy
that dugc chdp nhan rong rai trong cac vu pham t6i ac chéng lai con ngudi,
toi ac chién tranh hay vi pham nhan quyén thé bao cau thanh t6i ac theo luat
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qudc té& (chang han tra t&n, mét tich cudng birc, hanh quyét ngoai luat phap)
399 nguyén tdc mutatis mutandisit [tiéng Latin, nghia la chi thay d6i nhitng
gi can thay déi, c6 ngudi dich Ia “ap dung tuong ’ng” - ND] t8i thiéu cling ap
dung trong cac trudng hgp téi 4c nghiém trong.

Trén nguyén tic, phién toa hinh su |a dién dan ty nhién dé dap ng cac quyén
clia nan nhan va/hoac ngudi than cla ho - quyén dudc slra sai mot cach thiét
thuc, quyén dudc boi thudng va quyén biét su that. Tuy nhién, khong phai
luat cua tat ca cac nudc déu cho phép nan nhan cia téi ac va nhitng ngugi
khac c6 quyén dugc bdi thudng va biét su that dudc khadng dinh va dép Ung
nhifng quyén &y trong qua trinh xét x hinh su. Trong moi trudng hgp, nan
nhé&n va nhitng ngudi khac c6 cac quyén dé phai dudgc nhan mot quyét dinh
tu phap vé van dé nay trong mét khoadng thai gian hgp ly.

Khi luat quéc gia cho phép nan nhan va/hodc ngudi than clia ho dugc nhan
boi thudng trong ti€n trinh té tung hinh su (tdc la, véi tu cach mét bén dan
su, thGng qua mot cc quan tu td, v.v.), thi nan nhan va bat ky ai khac cé
quyén hudng boi thudng sé cé quyén:

i. Nhan phan quyét, trong mét khoang thgi gian hgp ly, yéu cau boi
thudng day du cho cac thiét hai (vat chit va/hodc dao dlc, thé chét
hoac tinh than) da phai chiu;

ii. Nhan phan quyét, trong mot khoang thdgi gian hgp ly, hé 16 su that
vé tdi ac, k& ca dong cd va hoan canh géy tdi ac va danh tinh cac tha
pham, muic d6 tham gia; va

iii. Phan dGi phan quyét trudc mot toa an cap cao hon (quyén khang cao).

Cac tiéu chuan qudc té va khu vuc

Mot s quy tdc va chudn muc qudc t& vé& quyén cla cac nan nhan dudc sira
sai mot cach thiét thuc, dugc boi thudng, va dudc biét su that, trong td tung
hinh su:

399 See, inter alia: International Convention for the Protection of All Persons from Enforced
Disappearance, Article 24; the UN Updated Set of Principles for the protection and promotion
of human rights through action to combat impunity; Principles 11, 22(b) and 24 of the Basic
principles and guidelines on the right to a remedy and reparation for victims of gross violations
of international human rights and serious violations of humanitarian law; the UN Guiding
Principles on Internal Displacement, Principle 16 (1), E/CN.4/1998/53/Add.2; Revised final
report of the Special Rapporteur on the question of impunity of perpetrators of human rights
violations (civil and political), E/CN.4/Sub.2/1997/20/Rev.1, 2 October 1997, para. 17; Office
of the High Commissioner for Human Rights,Study on the right to the truth, E/CN.4/2006/91,
9 January 2006; and Rule 117 in International Committee of the Red Cross, Customary
International Humanitarian Law, Volume I, Rules, ICRC, pp. 477 and 620.



S8 tay Theo ddi viéc Xét x(r trong T8 tung Hinh sy

Quoc té
Tuyén ngdn PhS quat v& Quyén Con ngudi — Diéu 8 va 10

Cong udc Quoc té vé Cac Quyén Dan su va Chinh tri — biéu 2 (3), 9 (5) va
14 (1)

Céng udc Chdng Tra T&n va Cac Hinh thirc B&i x{r hodc Trirng phat Tan nhan,
V& nhan dao hay Ha th&p nhan ph&m khac - Diéu 13 va 14.

Cong udc Qudc té vé Xoda bd Tat cd Cac Hinh thirc Phan biét Ching toc — biéu
6

Céng udc vé Xoda bod Tat ca Cac Hinh thdc Phan biét D6i xr v8i Phu nit - Diéu
2(c)

Céng udc Qudc té€ vé Bao vé Tat ca Moi ngudi khdi nan Mat tich Cudng blrc
- Diéu 12 va 24

Cong udc vé Quyén cua Ngudi Khuyét tat - biéu 13

Nghi dinh thu tuy chon cia Céng udc vé Quyén Tré em, vé mua ban tré em,
mai dém tré em va khiéu dam tré em - Diéu 8 va 9

Nghi dinh thu ngan chan, tran ap va trirng phat nan budn ngudi, dac biét phu
nit va tré em, b6 sung cho Cdng udc Lién Hgp Qubc Chéng Tdi pham Co T6
chlc Xuyén Quéc gia - biéu 2 (2),6,7,8va9

Cong udc Qubc té vé Bao vé Quyén cua Tat cad Ngudi Lao dong Nhap cu va
Gia dinh ho - Pidu 15, 16 (9) va 18 (1)

Luat thanh van La Ma vé Toa an Hinh su Quéc té - biéu 15 (3), 19 (3), 43
(6), 54, 57, 64, 68, 75 va 82

Tuyén ngdn Cac Nguyén tdc Can ban vé Cong ly cho Cac Nan nhan cla Toi
ac va Lam dung Quyén luc - biéu 1 dén biéu 21

Cac Nguyén tic va Hudng dan C3n ban vé Quyén dudc stra sai va dugc bdi
thudng danh cho nan nhéan cda cac vi pham nhan quyén qudc té thé bao va
vi pham nghiém trong ludt nhan dao qudc t€ - Nguyén tac 1 dén Nguyén
tac 27.

Tuyén ngon vé bao vé tat ca moi ngudi khdi nan mét tich cudng birc - biéu
9,13 va 19
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Tuyén ngdn vé viéc ngan chan va diéu tra hiéu qua viéc hanh quyét ngoai
ludt phap, tuy tién va voi vd - Nguyén téc 15, 16 va 20

Céc nguyén tc vé diéu tra va luu gilt hiéu qua vé tra tdn va cac hinh thic déi
XU ho3c trirng phat tan bao, vd nhan dao, ha thap nhan phadm khac - Nguyén
tdc 3 (b), 4 va 6

Tuyén ngbn vé& quyén va trach nhiém cda cd nhan, nhém hdi va t6 chlic x3
hoi trong viéc thic ddy va bao vé cac quyén con ngudi va quyén tu do can
ban dugc thira nhan phd quat - Diéu 9

B nguyén tac clp nhat vé viéc bao vé va thic ddy quyén con ngudi théng
qua d&u tranh chdng tdi ac khdng bi trirng phat - Nguyén téc 1, 2, 3, 4, 5,
10, 15, 19, 31, 32, 33 va 34

Khu vuc va lién chinh phu
Hdi dong chau Au

C6ng udc chau Au vé bao vé& nhan quyén va cac quyén tu do cdn ban - biéu
5(5), 6 (1), 13 va 50

C6ng udc chau Au vé bbdi thudng cho nan nhan clia cac tdi &c bao Iuc

Khuy&n nghi s6 (85) 11 E ctia Uy ban Céc B0 trudng ctia Hoi ddng chau Au vé
cudng vi cta nan nhan trong khuén khé luat hinh su' va thd tuc t6 tung hinh
su, ngay 28 thang 6 nam 1985

Khuy&n nghi Rec(2006)8 ctia Uy ban Cac B0 trudng dén cac nudc thanh vién
vé viéc hd trg cho cac nan nhan cla tdi ac

Hudng dan vé Bao vé nan nhan cla khiing b8, do Uy ban Céc Bd trudng clia
H6i dong chau Au théng qua (2005)

Lién minh chau Au
Hién chuong cac quyén cin ban cuta Lién minh chdu Au - Biéu 47

Quyét dinh khung vé tu cach clia cac nan nhan trong t6 tung hinh sy ctia Hoi
ddng Lién minh chau Au (2001)
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Cac co ché Lién My
Tuyén ngon clia My vé quyén va nghia vu cla con ngudi - Diéu XVIII
Cong udc My vé Nhan quyén - biéu 8 (1), 25 va 63 (1)

Céng udc Lién My vé ngén chan, trirng phat va xda bd bao luc nhdm vao phu
ni - biéu 4 (g) va 7

Cong udc Lién My vé ngan chan va tring phat hanh vi tra tan - Diéu 8 va 9
Ca ché chau Phi
Hi€n chudng chau Phi vé nhan quyén va quyén con ngugi — Diéu 7 (1)

Nghi dinh thu cua Hién chudng chau Phi vé nhan quyén va quyén con ngudi,
vé quyén phu nif & chau Phi - Diéu 4 (1), 8 va 25

Céc nguyén tic va hudng din vé quyén dugc xét x{r cong bang va dudc trg
gitip phép ly & chau Phi, ctia Uy ban chau Phi v& Nh&n quy&n va Quyén Con
Ngudi (2003) - Nguyén tac A (1), A (2), A(3,e),B (a),C,E,F(i)vaP

Ca ché A-rap
Hi&n chuong A-rdp v& Nhan quyén - Digu 8 (2), 12, 13 (1) va 14 (7)
Khoi Thinh vugng Chung

Hudng dan cua ban Thu ky khdi Thinh vugng Chung vé cach dsi x{r vdi nan
nhén cla céc tdi 4c: quy tdc thuc hanh tét nhat (2002)

HOi d6ng Qudc gia cac nudc Ibero-American [cac nudc ndi ti€ng Tay Ban Nha
va B6 Dao Nha - ND]

Cong udc Ibero-American vé quyén cla thanh nién - biéu 13 (1) va (2)
T6 chitc An ninh va Hgp tac & chau Au

Quyét dinh SG 2/03 ChGng Budn Ngugi
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IX. XET XU HINH SU VA VAN PE TOI AC KHONG BI
TRUNG PHAT

Hé théng phap luat hinh su dong vai tro quyét dinh trong viéc dau tranh
chGng van nan tdi ac khong bi trirng phat, lién quan dén cac tdi ac chéng lai
loai ngudi (k& ca diét chung va a-pac-thai [apartheid]), tdi ac chién tranh va
vi pham nhan quyén thé bao cdu thanh tdi ac theo ludt qudc t&, chdng han
nhu tra tdn, hanh quyét ngoai ludt va mat tich cudng blrc 4°°,

Theo luat quéc té, toi ac khong bi trirng phat [impunity] dugdc dinh nghia la:

"Viéc nha nudc thét bai khi thuc thi [khong thuc thi dugc - ND]J
nghia vu cua ho la diéu tra cac vi pham; tién hanh cac bién phap
xu ly thich hgp déi véi thu pham, dac biét trong linh vuc céng ly,
bdng cach dam bao réng nhiing ké bi tinh nghi chiu trédch nhiém
hinh su phai bi truy té, xét xu’ va tring phat thich dang; tao cho
nan nhén co ché dén bu hiéu qua va bdo dam rdang nan nhan duoc
béi thudng vi nhitng tén thuong da phai chiu; ddm bdo mét thi
quyén khéng thé chuyén nhuong, 1a quyén dugc biét su that vé
cgc vu vi pham; va tién hanh cdc budc can thiét khac dé ngén
chén téi dién vi pham” 401,

Mac du dinh nghia rong trén day bao quat mot s6 van dé, nhung chudng nay
gilr mot cach ti€p can truyén théng trong linh vuc hinh su déi véi toi ac khéng
bi trirng phat: that bai, trén danh nghia hay trén thuc t€, trong viéc tuan thu
nghia vu diéu tra toi ac, truy t6 va dua ra toa nhitng ké bi cdo budc la thu
pham, va néu cé tdi, ap dat hinh phat Ién chiing sao cho tuong xrng véi mic
dd nghiém trong cla toi dc. Noi cach khac, that bai toan bg, hodac mét phan,
trong viéc diéu tra, bat, truy t8, dua ra toa va két tdi nhitng ké chiu trach
nhiém vé t6i ac, tao thanh khai niém téi ac khéng bi trirng phat.

Trong chudng nay, chiing ta xem xét nghia vu phap ly theo luat quéc té - dau
tranh chdng t6i ac khéng bi trirng phat, trong linh vuc phap luét hinh su.

400 For further development of this issue, see: International Commission of Jurists, Guia para
Profesionales No.3, Impunidad y Graves Violaciones de Derechos Humanos (Impunity and
Gross Human Rights Violations; Practitioners Guide No. 3, Ed. ICJ, Geneva, 2008.

401 Principle 1 of the UNUpdated Set of principles for the protection and action to combat impunity,
which was recommended by the former UN Commission on Human Rights in its Resolution
2005/81. The Updated Principleswere published in UN Document E/CN.4/2005/102/Add.1.
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A. Nghia vu phap ly qudc té: chdng téi ac khong bi trirng phat

Theo luat quéc t€, nha nudc cd cac nghia vu sau: diéu tra cac toi di ngudgc lai
luat qudc té (toi ac chong lai loai ngudi, diét chang, a-pac-thai, toi ac chién
tranh va vi pham nhéan quyén thoé bao, vi du nhu tra tan, hanh quyét ngoai
luat va mat tich cu@ng birc), truy t6 va dua ra xét xtf nhitng ké bi cdo budc la
thu pham, va néu bon ho bi xac nhan la cé t6i, thi ap dat cac hinh phat tucng
xUrng véi mirc do nghiém trong cla tdi ac do.

Co thé th8y cd s6 phap ly cua nghia vu diéu tra, xét xr va trirng phat tha
pham cula cac téi di ngudc lai luat qudc té ca trong cac céng udc qudc té, cac
c6ng cu mang tinh chat tuyén bd, 1an trong tap quan phap qudc t&. Nguyén
tédc nay dugc xac |ap tlir sém trong céng phap quéc té€. Mot trong nhitng tién
Ié luat hoc dau tién cua nd la khoan tién boi thudng theo phan quyét cua
trong tai, do Gido su Max Huber dua ra ngay 1 thang 5 nam 1925, vé nhiing
yéu sach clia Anh quéc ddi dén bu cho cac thiét hai ma nhitng chu thé ngudi
Anh da phai chiu trén phan dat cia Ma-réc thuéc Tay Ban Nha. Trong phan
quyét cia minh, Gido su Huber nhic lai rang, theo luat qudc té:

"Nha nudc cé thé phai chiu tréch nhiém gidi trinh [...] cling nhu
1& hdu qua cua viéc thiéu su’ man can trong viéc truy t& hinh su
nhitng ké vi pham. [...] Biéu dugc thira nhén chung la, kiém soat
téi ac khéng chi la mét nghia vu phap ly c6 hitu cua cac co quan
cé thdm quyén, ma con la [...] mét nghia vu quéc té& gan lién vdi
nha nudc” 42,

Nghia vu diéu tra cac toi di ngugc lai luat phap qudc té, xét x{r va trirng phat
thu pham, r& rang d& dugc xién ducng trong rat nhiéu cdng udc nhan quyén 403,
Mot vai cong cu mang tinh chat cia cac tuyén bd da cong nhan nhitng nghia vu

402 Recueil de sentences arbitrales, United Nations, Volume II, pp. 645 and 646 [French original,
unofficial translation].

403 Those from the universal system include: Articles 4, 5 and 7 of the Convention against Torture
and Other Forms of Cruel, Inhuman or Degrading Treatment or Punishment; Articles 3, 4,
5, 6 and 7 of the International Convention for the Protection of All Persons from Enforced
Disappearance; Articles 3 and 4 of the International Convention on the Elimination of All
Forms of Racial Discrimination; Article 2 of the Convention on the Elimination of All Forms
of Discrimination against Women; Article 4 of the Optional Protocol to the Convention on the
Rights of the Child on the Involvement of Children in Armed Conflict; Articles 3, 4 and 5 of the
Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child
Prostitution and Child Pornography; Article 5 of the Protocol to Prevent, Suppress and Punish
Trafficking in Persons Especially Women and Children, supplementing the United Nations
Convention against Transnational Organized Crime; and Articles IV, Vand VI of the Convention
on the Prevention and Punishment of the Crime of Genocide. At the regional level, the following
are worth mentioning: the InterAmerican Convention to Prevent and Punish Torture,Articles
1 and 6, the Inter-American Convention on the Prevention, Punishment and Eradication of
Violence against Women, Article 7 and the Inter-American Convention on Forced Disappearance
of Persons, Articles I and IV.
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nay 404, Mot s6 cdng udc khac cé nhitng diéu khoan khdng cu thé vé nghia vu
xét xr va tring phat thd pham cula cac vu vi pham nhan quyén tho bao 405,
Tuy nhién, cac tai liéu luat hoc v& nhén quyén déu da két luan réng, vi nhiém
vu d3 dugc xién duong trong cac cdng udc nhan quyén cling nhu trong cac
nguyén tac chung vé phap luat, nhitng céng udc nay ap dat moét nghia vu
diéu tra, xét xir va trirng phat nhitng ké chiu trdch nhiém vé céc vu vi pham
nhan quyén thé bao 40,

Nha nudc cling cé cung nhitng nghia vu dé, dgi véi viéc x{r ly nhitng hanh
vi pham téi hinh su’ clla cd nhan hodac nhém ca nhan, dac biét khi nhirng vi
pham hinh su dé ngan chan viéc thu hudng quyén con ngudi mot cach thiét
thuc va/hodc khi chiing cdu thanh céac tdi ac, chiéu theo ludt qudc té 407,

404 See, inter alia: the Declaration on the Protection of All Persons from Enforced Disappearance,
the Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and
Summary Executions, the Code of Conduct for Law Enforcement Officers, the Basic Principles on
the Use of Force and Firearms by Law Enforcement Officials, and the Principles of International
Cooperation in the Detection, Arrest, Extradition and Punishment of Persons Guilty of War
Crimes and Crimes against Humanity

405 This is the case for the International Covenant on Civil and Political Rights, the European
Convention for the Protection of Human Rights and Fundamental Freedoms, the American
Convention on Human Rights, the Arab Charter on Human Rightsand the African Charter of
Human and Peoples’ Rights.

406 See, inter alia: Human Rights Committee: General Comment No. 31, The Nature of the General
Legal Obligation Imposed on States Parties to the Covenant; Views of 27 October 1995,
Bautista v. Colombia, Communication No. 563/1993; Views of 29 July 1997, José Vicente y
Amado Villafafie Chaparro, Luis Napoledn Torres Crespo, Angel Maria Torres Arroyo y Antonio
Hugues Chaparro Torres v. Colombia,Communication No. 612/1995. Committee against
Torture: General Comment No. 2, Implementation of article 2 by States parties, and the
Decision concerning communications 1/1988, 2/1988 and 3/1988 (Argentina), 23 November
1989, para. 7; Inter-American Court of Human Rights: Veldsquez Rodriguez v. Honduras,
Judgment of 21 July 1989, Series C No. 7; Godinez Cruz v. Honduras, Judgment of 21 July
1989, Series C No. 8; Caballero Delgado and Santana v. Colombia, Judgment of 8 December
1995, Series C No. 22; El Amparo v. Venezuela, Judgment of 14 September 1996, Series C No.
28; Castillo Pdez v. Peru, Judgment of 3 November 1997, Series C No. 34; Suarez Rosero v.
Ecuador, Judgment of 12 November 1997, Series C No. 35; and Nicholas Blake v. Guatemala,
Judgment of 24 January 1998, Series C No. 36. European Court of Human Rights: Judgment
of 28 October 1998, Osman v. The United Kingdom, Application No. 23452/94; Judgment of
18 December 1996, Aksoy v. Turkey, Application No. 21987/93; Judgment of 23 September
1998, A. v. the United Kingdom, Application No. 25599/94; Judgment of 25 May 1998, Kurt
v. Turkey, Application No. 24276/94; Judgment of 28 March 2000, Mahmut Kaya v. Turkey,
Application No. 22535/93; and Judgment of 28 March 2000, Kilig v. Turkey, Application No.
22492/93. African Commission on Human and Peoples’ Rights: Malawi African Association et al
v. Mauritania, Communications 54/91, 61/91, 98/93, 164/97, 196/97, 210/98 (May 2000) and
The Social and Economic Rights Action Center and the Center for Economic and Social Rights
v. Nigeria, Communication 155/96 (October 2001).

407 See, inter alia: Human Rights Committee: General Comment No 31, Nature of the General
Legal Obligation Imposed on States Parties to the Covenant,para. 8; Committee against
Torture, General Comment No. 2, Implementation of Article 2 by States parties; Inter-
American Court of Human Rights: Veldsquez Rodriguez v. Honduras, Judgment of 29 July
1988, Series C No. 4; Mapiripan v. Colombia, Judgment of 15 September 2005, Series C No.
134; and Pueblo Bello Massacre v. Colombia, Judgment of 31 January 2006, Series C No. 140;
European Court of Human Rights: Judgment of 9 June 1998, L.C.B. v. The United Kingdom,
Application No. 23413/94; Judgment of 28 October 1998, Osman v. The United Kingdom,
Application No. 23452/94; and Judgment of 26 November 2002, E and others v. The United
Kingdom, Application No. 33218/96; African Commission on Human and Peoples’ Rights:
Decision concerning Communication No. 155/96, The Social and Economic Rights Action Center
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Van dé t6i ac khong bi trirng phat xuat phat tir viéc khong tuan thu cac nghia
vu dd, va né boc 16 theo mot s6 cach. Ba céd nhitng hoc thuyét vé van dé nay
trén danh nghia va trén thuc té€. Toi &c khong trirng phat trén danh nghia la
tinh trang tdi ac khdng bi trirng phat xudt phat truc tiép tir cdc quy chudn
phap Iy nhu &n x4, mién t6 tung, &p dung khéng thoa dang nguyén tic “cap
dudi tuan Iénh cap trén” [due obedience], v.v.

Noi chung, toi ac khong bi trirng phat trén thuc té la tat ca cac tinh hudng
con lai, hodc la khi, theo cach néi cia Chuyén gia LHQ vé quyén phuc hoi,
b6i thudng va cai tao, “Cac cd quan nha nudc khéng lam dugc viéc diéu tra
su that va xac dinh trach nhiém hinh su” 48, Toi ac khong bi trirng phat trén
thuc té, bao gom nhiéu thanh t6, trong do co:

i. Slci, mang tinh chat déng IGa tlr phia cac cd quan nha nudc, su thu
dong thudng xuyén cla cac diéu tra vién, va nhitng dinh kién, de doa
va tham nhiing trong noi bo nganh tu phap;

ii. Khicac cd quan nha nudc khong thuc hién dugc nghia vu diéu tra cla
ho, hodc viéc diéu tra khdng dudc thuc hién nhanh chéng va méan can
theo céc tiéu chudn qudc té vé diéu tra;

iii. Khi cac cg quan nha nudc khéng diéu tra tat ca cac sai pham trong mot
vu viéc cu thé, hodc ho khdng dam bao dudc réng tat ca nhitng ké bi
cao budc phai chiu trach nhiém vé cac sai pham dé déu bi dua ra toa;

iv. Khi cac c6 quan nha nudc khdng dam bao rdng ban an da tuyén kia
dudc thi hanh;

v. Khi cac nan nhan va/hodc ngudi thén cla ho bi tir chGi quyén dugc
dén bu hiéu qua va/hoac ti€p can cong ly;

vi. Khi ti€n trinh t6 tung hinh su khéng dugc ti€n hanh bdi mot toa an
doc 1ap, vo tu va co thdm quyén, theo ding chudn muc quéc té ap
dung cho phap trinh chinh dang;

vii. Khi mot vu an dugc xét x(r theo mot cach khong nhat quan véi muc
dich dua nhitng ké bi cdo budc la thi pham ra trudc cong ly;

viii. Khi cac hinh phat dudc tuyén mang tinh nhao bang cong ly - khong
tuagng xirng véi mdc d nghiém trong cua téi ac;

and the Center for Economic and Social Rights v. Nigeria.

408 Study Concerning the Right to Restitution, Compensation and Rehabilitation for Victims of
Gross Violations of Human Rights and Fundamental Freedoms: 2nd Progress Report, E/CN.4/
Sub.2/1992/8, para. 52.
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D& chéng van nan tdi ac khdng bi trirng phat, nha nudc cé cac nghia vu
chung sau day:
i. Diéu tra tdi ac va xac dinh nhiing ké bi cdo budc la tha pham; va

ii. Tién hanh cac bién phap x{r ly phu hgp trong hé théng phap luat doi
v@i nhitng ké bi cdo budc la thi pham, d€ dam bao réng bon ho bi
diéu tra, truy t8, xét xu va tring phat thich dang.

B. Tiéu chuan qudc té cian ban vé dau tranh chdng tdi ac khdng bi
trirng phat

Da s8 cac tiéu chudn quéc té€ lién quan dén van dé “tdi dc khéng bi tring
phat” déu cé thé dugc tim thdy & rat nhiéu quy tic khac nhau, ké ca coéng
udc 1an nhitng céng cu mang tinh chat mot tuyén b, cling nhu trong tai liéu
ludt hoc qudc té€. Tuy nhién, B Nguyén téc cdp nhét vé viéc bao vé va thic
ddy quyén con ngudi théng qua hanh dbng déu tranh chéng téi dc khéng bi
trirng phat, do Uy ban Nhan quyén LHQ dé xuét, °° dua ra mot ban tém tét
cé hé théng dai da s6 nhitng tiéu chudn quéc té hién hanh xoay quanh vén
d& nay. Ca B Nguyén tic cap nhat 1an phién ban trudc dé déu di tirng dudc
cac co quan nhan quyé&n qudc t& va nhidu cd quan nha nudc, k& ca nganh tu
phap, sr dung lam cd sé tham chi€u vé phap ly #1°,

1. Cac nguyén tic chung

Nha nudc phai tién hanh diéu tra téi &c mét cach nhanh choéng, toan dién,
doc lap, vo tu va co hiéu qua.

409 The set of principles was initially drawn up and adopted by the former UN Sub-Commission
on Prevention of Discrimination and Protection of Minorities in 1997 (E/CN.4/Sub.2/1997/20/
Rev.1 of 2 October 1997). The former Human Rights Commission arranged for it to be up-
dated and once that had been done, in 2005, recommended that all States implement the
said principles in their efforts to combat impunity (Resolution 2005/81 of 21 April 2005). The
Updated Set can be found in UN Doc. E/CN.4/2005/102/Add.1 as well as in Impunidad y Graves
Violaciones de Derechos Humanos, Practitioners’ Guide No. 3, op. cit.

410 See, for example, Inter-American Court of Human Rights: Bamaca Velasquez v. Guatemala,
Judgment of 22 February 2002, Series C No. 91; Castillo Paez v. Peru, Judgment of 27
November 1998, Series C No. 43; and Trujillo Oroza v. Bolivia, Judgment of 27 February
2002, Series C No. 92. Inter-American Commission on Human Rights: Report No. 136/99 of 22
December 1999, Case No. 10.488, Ignacio Ellacuria, S.J. et al. (El Salvador); Report No. 37/00
of 13 April 2000, Case No. 11.481, Monsignor Oscar Arnulfo Romero y Galdamez (El Salvador);
Report No. 45/00 of 13 April 2000, Case No. 10.826, Manuel Ménago Carhuaricra and Eleazar
Ménago Laura (Peru); Report No. 44/00 of 13 April 2000, Case No. 10.820, Américo Zavala
Martinez (Peru);Report No. 43/00 of 13 April 2000, Case No. 10.670, Alcides Sandoval et al.
(Peru); Report No. 130/99 of 19 November 1999, Case No. 11.740, Victor Manuel Oropeza
(Mexico); Report No. 133/99 of 19 November 1999, Case No. 11.725, Carmelo Soria Espinoza
(Chile); and Report No. 46/00 of 13 April 2000, Case No. 10.904, Manuel Meneses Sotacuro
and Félix Inga Cuya (Peru). See also: Argentina, Decree No. 1259 on the creation of the Archivo
Nacional de la Memoria, National Memory Archive, oi 16 December 2003; Constitutional Court
of Colombia, Judgment C-426/06 of 31 May 2006, case D-5935; and Supreme Court of Justice
of Colombia (Criminal Division), Decision dated 11 July 2007 concerning the appeal in the case
of Orlando César Caballero Montalvo / Tribunal Superior de Antioquia.
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M6t cudc diéu tra doc 1ap doi hoi co quan diéu tra va cac diéu tra vién phai
khong dugc dinh liu vao téi ac, phai doc 1ap véi (nhiing) ké bi tinh nghi la thu
pham va nhiing t8 chirc hay c6 quan ma nhitng ké dé lam viéc. Diéu tra doc
lap cling doi hdi cd quan diéu tra va cac diéu tra vién khong cé méi quan hé
theo ki€u th(r bac hay theo kiéu gilta cac c¢d quan véi nhau - vdi (nhitng) ké
bi tinh nghi Ia tha pham hodc cd quan ma nhitng ké dé lam viéc. Tinh d6c
|&p chia hoat ddng diéu tra cé thé& bj thudng tdn néu viéc diéu tra nhitng toi
ac bi quy cho thanh vién quan déi lai do chinh cac thanh vién cta luc lugng
vili trang ti€n hanh.

Diéu tra v6 tu, khong thién vi, doi hoi nhitng ngugi ti€n hanh diéu tra phai
hoan toan khéng cé nhitng quan diém dinh trudc hay nhitng thanh kién.

DE viéc diéu tra dugc co hiéu qua, nd phai nham xac dinh nhiing ké chiu
trach nhiém vé téi ac, xac dinh hoan canh va dong co dua dén toi ac, truy té
va xét x{r nhitng ké dé.

Khi nao cd cac cén cr hgp ly dé cho rang da xay ra mot vu vi pham nhan
quyén th6 bao hodc mot téi ac, theo luat qudc té, thi co quan diéu tra, gom
ca cdng t6 vién va/hodc thdm phan diéu tra, phai tién hanh céng cudc diéu
tra, ngay ca khi chua c6 khiéu nai chinh thiec.

Nha nudc phai thuc hién cac bién phap x{r ly phu hgp nhitng ké bi cdo budc
Ia thu pham, d€ bao dam rang bon ho bj truy td, xét x&r, va néu bi chiing
minh la co t6i, thi phai chiu nhifng hinh phat tudgng xrng véi mdc d6 nghiém
trong cla téi ac.

Nh{rng ngudi bi cdo budc la tha pham phai bi truy t6, xét xr va trirng phat
thich dang theo céac tiéu chuin quéc té vé xét xr cdng béng va phap trinh
chinh dang (xem Chudng 1V, V va VI trong sb tay nay). C6 thé& khéng cé ca
sd nao dé€ han ché viéc &p dung nhitng tiéu chuin d6 dudi bat ky hinh thic
nao - ly do la tinh chat nghiém trong cua tdi ac d& pham.

Nhitng ngudi bi cao budc la tha pham cua cac vu vi pham hoac lam dung
nhan quyén thd bao, hodc cac tdi di ngugc lai véi cdng phap qudc té€, nham
vao dan thudng, thi phai bi xét x&r bdi mot tda an cé thdm quyén, doc 1ap, vo
tu va dugc 1ap ra trén cg sé luat phap.

Nh{frng ngudi bi cao budc la thi pham cla cac téi ac chdng lai loai ngudi, diét
chulng, a-pac-thai va cac vu vi pham hoac lam dung nhan quyén tho bao khac
(nhu tra tan, hanh quyét ngoai luat phap, va mat tich cuGng bdrc), phai dugc
xét xur chi bdi nhitng tda an théng thudng va cé thdm quyén, ch khéng phai
bdi toa quan su:
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m  Khong thé coi cac tdi nay |a cac sai pham trong quan ddi hay la sai
pham lién quan dén quan su, sai pham trong lac thi hanh nhiém vu
[cObng vu - NDJ;

m  Quyén tai phan cla toa an quan su phai bi han ché nghiém ngat, chi
gidi han trong cac sai pham thudc linh vuc quan su, cua vién chirc
trong quan doi.

Trong trudng hdp tdi 4c chién tranh, tda an cé thdm quyén cd thé |a mot tda
théng thudng hodc toa quén su, tly vao ban chat cia mbi sai pham (quan
su hay phi quan su) va vao cudng vi cla nan nhan (la dan thudng hay thanh
vién quan doi).

M3c du quyét dinh truy t8 chu yéu thubc thdm quyén cla nha nudc, nhung
nan nhan, gia dinh va ngudi thira ké ctia ho cling phai cé quyén tién hanh t6
tung, v&i tu cach cad nhan hodc tap thé.

Nha nudc phai bao dam su tham gia rong rai vé phap ly vao tién trinh t6
tung, d6i véi bat ky bén bi hai nao va déi v8i bat ky ca nhan hay t6 chic phi
chinh phd nao cé Igi ich chinh dang lién quan.

2. Cac tiéu chuan vé trach nhiém hinh su

Khong c6 moét tinh hudng ngoai Ié nao - cho du |a tinh trang chién tranh hay
nguy cd cé chién tranh, bat 6n chinh tri ndi bd, hay bat ky tinh huéng khan
c8p cdng cdng ndo khac - cd thé dudc ding 1dm cai c§ dé mién trir trach
nhiém hinh su hoac bao bién cho hanh déng nao la téi ac, theo luat qudc té.

Tuén Iénh cép trén va tdi ac, theo ludt quéc té: Bat ky Iénh hay chi dao nao,
tlr bat ky cd quan nha nudc nao, cho du la Iénh/chi dao dan su, quan su hay
hinh thic nao khac, cling khéng thé dudc coi |a ly do d&€ bao bién cho mét
hanh dbng toi ac theo luat quéc té. Viéc thi pham clia mot téi ac hanh dong
theo 1énh cla chinh quyén hay c&p trén khéng mién trir cho thd pham trach
nhiém hinh sy, nhung cé thé& dudc coi la cdn cf d& giam an.

Trach nhiém hinh su cua cdp trén: M6t vi chi huy hay ngudi & cap bac cao
han, ké ca thudng dan 1an ngudi trong quan ddi, phai chiu trdch nhiém hinh
su' vi nhitng tdi 4c do c&p dudi, quan linh hodc ngudi thudc sy ki€m soat thuc
té cua 6ng/ba ta gay ra, khi 6ng/ba ta:
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i. Biét hodac bd qua mot cach cd y thdc nhitng théng tin rd rang cho
thdy cap dudi, thudc thdm quyén va chiu su kiém soat hitu hiéu cua
dng/ba ta, da hodc sap sra pham tdi ac do;

ii. D3a thuc thi trdch nhiém thuc t& hodc d3 cé su kiém soat thuc té& vé
nhirng hoat déng cé lién quan dén t6i ac; va

iii. Da khong tién hanh tdt ca cac bién phap can thiét va hgp ly trong
th&m quyén cia minh d€ ngén nglra hodc chdm dut tdi 4c, hodc dé
danh ddng su chud y cta cac cd quan cd thdm quyén, sao cho tdi ac
cb thé bj didu tra va truy té.

Cuong vi chinh thdc cua thu pham: Viéc mot ca nhan cé6 mot hanh déng
c8u thanh téi ac theo luat qubc t€ — ma ca nhén d6 dang nam gilf cuang vi
nguyén thd quéc gia, ngudi dng dau chinh phd, thanh vién ndi cac, dai bi€u
quéc hoi, dai dién clia dan qua bau clr, hoac quan chirc chinh quyén, hoac
dang thi hanh c6ng vu - khong khi ndo cé thé mién trir cho c& nhan dé khoi
trach nhiém hinh su, khong bién hd dugc cho viéc giam an, cling khéng dugc
coi la tinh ti€t giam nhe.

Viéc luat quéc gia khong hinh su hda hoac khdng trirng phat mét hanh dong
c&u thanh tdi &c, vi pham Iudt qudc t&, cling khdng mién trir dugc cho ca
nhan pham tdi khdi trach nhiém hinh su theo luat qudc t€.

Téi ac theo luat diéu udc quéc té: Viéc mot hanh dong, hodc su khéng hanh
déng, khdng phai la pham tdi hinh su theo ludt quéc gia vao thgi diém vi
pham, khong ngan dudc viéc thi pham phai bi xét x{r va két tdi vi hanh dong
hodc su khéong hanh dong dé la mot tdi ac, can cl theo luat diéu udc quic
té€, vao thdi diém vi pham.

Téi ac theo tédp quan phap qudéc té: Viéc mét hanh dong, hodc su khdong hanh
dong, khoéng phai la pham tdi hinh su theo luat quéc gia hay luat diéu udc
qudc t& vao thdi diém vi pham, khéng ngdn dugc viéc thi pham phai bj xét
x(r va két toi vi hanh déng hodc sy khong hanh dong dé la mot téi ac, can cu
vao cac nguyén tac ludt phap chung dugc céng déng qudc té€ thira nhan (la
toi ac theo tadp quan phap quéc t€, crimen iuris gentiumor jus cogenscrime),
vao thsi diém vi pham.
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3. Cac tiéu chudn lién quan dén nguyén tac “hét thai hiéu té quyén”

Khéng dugc ap dung nguyén tac “hét thoi hiéu t6 quyén” [statutes of
limitation, c6 ngudi dich la “thdgi hiéu t6 quyén bi tiéu diét” - ND] ddi véi cac
toi ac chong lai loai ngudi, diét ching, a-pac-thai va toi ac chién tranh.

Trong cac vu vi pham nhan quyén tho bao, ciu thanh téi ac theo luat quoc
té (nhu tra tdn, hanh quyét ngoai luat phap va mat tich cuGng birc), nhung
chua dén muc la toi ac chOng lai loai ngudi (trén dién rong hodc cé hé théng)
hay tdi ac chién tranh (pham t0i trong hoan canh cé xung dot vii trang), va
khi nguyén tac “hét thdi hiéu t6 quyén” dudc dp dung theo ludt quéc gia cho
cac van deé lién quan dén toi ac, thi:

i. Nguyén téc “hét thdi hiéu t6 quyén” lién quan dén nhitng tdi dy sé&
dudc kéo dai thdgi hiéu va phai tuogng xirng vé8i mirc do cuc ky nghiém
trong clia cac téi ac dang dé cép;

ii. Trong trudng hgp pham téi lién tuc hay kéo dai, vi du nhu mat tich
cudng blrc hodc bat ngudi lam con tin, thdi hiéu dp dung nguyén tac
nay bat dau tlr IGc téi ac chdm dut (vi du, trong trudng hgp mét tich
cudng birc, thdi hiéu 8y s& bdt dau khi s6 phan hodc dia diém cla
ngudi bi mat tich dugc xac dinh chic chén);

iii. Khicac ca ché tu phap khéng con hiéu luc nifa, thGi hiéu clia nguyén
tdc trén s& nglirng cho dén khi hiéu luc cla cac cd ché dé dugc phuc
hoi.

Tuy nhién, & cac hé théng luat hinh su qudc gia ap dung nguyén tac “hét thoi
hiéu t6 quyén”, can phai chl y xem liéu cé ludt qubc gia cu thé hodc tai liéu
luat hoc cu thé nao ngan chdn hodc khéng cdng nhan viéc dp dung nguyén
tdc d6 cho céc vu vi pham nhan quyén thd bao hay khéng.

4. Cac nguyén tic lién quan dén luat an xa va cac bién phap tucng
tu khac

An xd: Nhitng ngudi bi cdo budc 1a thii pham cuta cac tdi &c chdng lai loai
ngugdi (gom diét ching va a-pac-thai), toi ac chién tranh va vi pham/lam
dung nhan quyén th6 bao Ién tdi mlc toi ac trong luat qudc té, thi khong
dugc hudng an xa hay céac bién phap tudng tu ma cé thé cé tac dung giai
thoat ho khai trach nhiém hinh su va/hodc mién td tung hinh su cho ho hodc
mién trirng phat ho.
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Nhirng nguGi bi cdo budc la thu pham khéng dugc hudng bat ky mét hinh
th&rc mién trir chung nao trudc khi phién xét xur dién ra.

Trong ludt hinh su quéc gia, nhitng diéu khoan mién cho cac thanh phan nha
nudc khai trach nhiém hinh su khi vi pham xay ra trong qua trinh hoat dong
quan su hodc trong chién dich chéng khiing bd/ tdi pham cé t6 chlic - nhitng
diéu khoan dé khéng dudc ap dung cho cdac toi &c chdéng lai loai ngugi (gom
diét ching va a-pac-thai), t6i ac chién tranh va vi pham nhan quyén thé bao.

5. Cac tiéu chuén lién quan dén tinh chéat phi chinh tri caa tdi ac,
theo luat qudc té

Mac du cac tdi ac chdng lai loai ngudi, diét ching, a-pac-thai, téi ac chién
tranh va cac hanh vi vi pham nhén quyén thé bao khac c6 thé xuét phat tir
nguyén nhéan chinh tri hodc y thdc hé, nhung luat quéc té€ khéng coi chiing
la cac vi pham mang tinh chat chinh tri, cé lién quan dé€n moét vi pham chinh
tri, hay la cac vi pham c6 dong cg chinh tri. Do do, nhirng hé qua thay trudc,
theo luat qudc t€, trong cac trudng hgp vi pham chinh tri, khong dudc ap
dung d6i vdi loai tdi &c nay, déc biét vi muc dich dan do va ti nan chinh tri.

Quyén ti nan: Nha nudc khong cdp quy ché ti nan cho nhitng ngudi ma, lién
quan dén ho, da cé nhitng ly do nghiém tlc dé€ tin rdng ho d& pham bat ky
toi nao trong sé nhitng tdi ac néu trén, di ngudc vdi luat qudc té.

DA&n d6: Vi muc dich dan dd, cac toi &c di ngudc vdi luat qudc t& néu trén day
sé khdéng dugc coi la vi pham chinh tri, c6 lién quan dé&n moét vi pham chinh
tri, hay cé ddng cd chinh tri. VAy nén, khdng dugc tir chdi cac d& nghi dan dd
c6 lién quan dén nhitng toi 4c nhu vay trong ludt quéc t€, 1dy ly do ching la
cac vi pham chinh tri.

Tuy nhién, cac yéu cau dan do phai ludn bi ti ch8i néu c& nhan lién quan coé
nguy cd phai chiu an t hinh, va/hodc khi cé nhitng cdn c vitng chéc dé€ tin
réng cad nhan d6 sé co rui ro tr@ thanh nan nhén cua nhitng vi pham nhan
quyén thé bao, nhu tra tdn, mat tich cuGng blc, hodc hanh quyét ngoai luat.
Né&u viéc din dd bi tir chSi vi cdc nguyén nhan dé, nudc nhan dugc yéu cau
d&n d6 phai chuyén vu &n cho cac cd quan cé thadm quyén ctia né, dé ma tién
trinh t6 tung hinh su.
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6. Cac tiéu chuan vé Ne bis in idem va Res Judicata

Ne bis in idem: Viéc mot ca nhan trong qua kh(r da tirng bi xét x{r vi lién quan
dén mot tdi ac chdng lai loai ngudi, diét ching, a-pac-thai, tdi ac chién tranh
hay cac hanh vi vi pham nhan quyén thé bao khac bi coi la tdi ac theo luat
qudc té€, khong ngan dudc viéc ca nhan dé bi truy t6, xét xr va trirng phat vi
cung toi danh d4, néu:

i.  Muc dich cua lan xét x{r dau tién la dé& che chan cho ca nhan dé khoi
trach nhiém hinh su; hoac

ii. Lan xét xur dau tién dugc tién hanh theo mot cach ma xét hoan canh
IGc do la khéong nhat quan véi muc dich dua ca nhan cé lién quan ra
trudc cong ly.

Res Judicata: Nguyén tac res judicata khéng con hiéu luc nifa va khdng dugc
vién dan né&u phan quyét dua ra la két qua cua:

i. MOt phién xét x&r von di vi pham cac yéu cau can ban vé tu phap doi
vi mét phién tda céng bang;

ii. Mot tda an khdng doc lap, khéng v tu, cling khdng cé thdm quyén;

iii. Thuc thi luat an xa hodc cac bién phap tudng tu khéng phu hgp vdi
nhirng nghia vu quéc t€ vé viéc truy t6, xét x{r va trirng phat thu
pham cda cac toi ac chdng lai loai ngudi, diét chung, a-pac-thai, toi
ac chién tranh hay cac hanh vi vi pham nhan quyén thé bao khac bi
coi la toi ac theo luat qudc t€; hoac

iv. Mot phién tda cd chu dich gidi thodt cd nhan lién quan khoi trach
nhiém hinh su.

7. Cac tiéu chuan vé hinh phat, giam t6i, tinh tiét giam nhe va ting
nang

Cac hinh phat do tda an hay thdm phan &n dinh sau mot phién toa cdng béng
phai tuadn thi nguyén téc hinh phat tugng xirng va khdng dugc cu thanh su
trirng phat tan bao, vd nhan dao hay ha thdp nhan ph&m (xem Chuong VI).

Hinh phat d6i véi cac téi ac chdng lai loai ngudi, diét ching, a-pac-thai, toi
ac chién tranh hay cac hanh vi vi pham nhan quyén thé bao khac bi coi la toi
ac theo luat qudc té, phai phu hgp va tugng xirng vdi mic dé cuc ky nghiém
trong cua nhitng vi pham dé, cé tinh dén mulc do trach nhiém hinh sy, muc
do pham toi va dinh liu tdi toi ac clia ngudi bi két toi.
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Viéc khong ap dat dugc hinh phat tugng xrng véi mirc d6 nghiém trong cua
toi ac (nhirng ban an nhao bang céng ly) hoac khéng thuc hién dugc cac budc
thi hanh an (vi du, b4t ngudi da bi két an tu) cé thé Ia chi d&u cho thdy su né
tranh cong ly, va diéu dé cau thanh moét dang “toi ac khong bi trirng phat”.

Trong cac vu pham t6i ac chéng lai loai ngudi, diét ching, a-pac-thai, toi ac
chién tranh hay cac hanh vi vi pham nhan quyén tho bao khac bi coi la t6i ac
theo luat quoc t€, va xét tinh chat va muirc d6 nghiém trong cla cac tdi ac do,
thdm phan hodc tda cd thé cho ap dung viéc giam an hodc ap dung céc tinh
tiét gidam nhe, néu nhitng ngudi bi phat hién co t6i do:

i. Da gop phan lam ro toi ac hoac xac dinh cac thi pham khac; hoac

ii. D& cd cd gang lam giam nhe thiét hai cho nan nhén hodc han ché
sO0 nan nhan.

Trong cac vu pham t6i ac chéng lai loai ngudi, diét chling, a-pac-thai, toi ac
chién tranh hay cac hanh vi vi pham nhan quyén thé bao khac bi coi la toi ac
theo ludt qudc té&, tda 4n hay thdm phan phai cdng nhan va ap dung céc tinh
ti€t tang nang néu nan nhan cla tdi ac la phu nif co6 thai, tré vi thanh nién,
ngudi khuyét tat hodc cac cé nhan dic biét dé bj tén thuong khac.
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X. QUYEN bUoOC SUA SAI MOT CACH THIET THUC
VA NHAN BOI THUO'NG DO CAC HANH VI VI PHAM
QUYEN PUOQC XET XU CONG BANG

Trong chudng nay, ching ta xem xét van dé quyén dudc slra sai mot cach
thiét thuc va nhan boi thudng déi véi bat ky ai bi vi pham quyén dugc xét xur
cdng bang va phap trinh chinh ddng trong tién trinh t& tung hinh su. Ngay ca
nan nhén, ngudi than cta ho va cac bén khac tham gia t6 tung ciing c6 thé
bi vi pham quyén dudgc xét xr cdng bang, va do d6, ho cé quyén theo dudi
mot ca ché€ sira sai va boi thudng thiét thuc; chugng nay tép trung vao nhirng
ngudi da bi cao budc, truy té hoac két téi vi pham hinh su.

1. Cac dac di€ém chung cua quyén dudc stra sai mot cach thiét thuc
va nhan béi thudng

Moi ngudi bi vi pham nhan quyén déu cé quyén dudc stra sai mot cach
thiét thuc va nhan boi thudng cho nhitng thiét hai ho da phai chiu.

M6t nguyén téc dugc thira nhén tir lau trong luat qudc té€ la bat ky hanh vi vi
pham nghia vu quéc té nao cling déu kéo theo nghia vu béi thugng 41t Luat
nhan quyén qudc t&€ 4p dung binh dang ddi v&i nguyén téc chung nay. Moi su
vi pham nghia vu bao dam viéc thu hudng nhan quyén mot cach thiét thuc
va ngan chan su vi pham quyén con ngudi, déu kéo theo nghia vu cung cép
mot cd ché sira sai thiét thuc va boi thudng. Chuyén gia Doc 1ap cia LHQ
vé quyén dugc hoan vé nguyén trang, boi thudng va phuc hdi cho nan nhan
cua nhirng vu vi pham th6 bao quyén con ngudi va cac quyén tu do can ban
da chi ra, “van dé trach nhiém nha nudc sé bat dau nay sinh khi nha nugc vi
pham nghia vu ton trong cac quyén con ngudi da dugc qudc té thira nhan. Cg
s& phép ly cua nhitng nghia vu nhu vy ndm trong cac hiép udc qudc té&, va/
hodc trong tdp quén phap quéc té&, dac biét |a nhirng quy tac co6 tinh cudng
ché cua tap quan phap qudc té (ius cogens)” 412, Vao thang 12/2005, Dai HOi
ddng LHQ thdng qua Céc nguyén téc va hudng dén cdn ban vé quyédn duogc
Sua sai va boi thudng dbi véi nan nhén cua cac vu vi pham thé bao ludt nhan
quyén quéc té va vi pham nghiém trong ludt nhdn dao quéc té, tao thanh
mot budc ngoat phap ly trong linh vuc nay.

411 See: Permanent Court of International Justice, Judgment of 13 September 1928, Case
Concerning the Factory at Chorzéw (Germany v. Poland), Series A, No. 17; International Court
of Justice: Judgment on the Merits, Corfu Channel case,June 1949; and Judgment on the
Merits, Military and paramilitary activities in and against Nicaragua (Nicaragua v. United States
of America), 1984.

412 Study concerning the right to restitution, compensation and rehabilitation for victims of gross
violations of human rights and fundamental freedoms, UN document E/CN.4/Sub.2/1993/8, 2
July 1993, para. 41.
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Quyén dudc slra sai mét cach thiét thuc 413, dau tién va quan trong nhat, dam
bado rang moi ca nhan déu c6 quyén doi quyén cta minh trudc mot co quan
dbc 1ap va vd tu, d€ hanh déng vi pham nhan quyén cé thé bi xac nhan va
ch&m dit néu nhu né van con dang tiép dién, va dugc bdi thudng thoa dang.
Quyén dudc slra sai cling co lién quan theo nhiéu cach dén quyén dudc boi
thudng.

Quyén dugc bdi thudng vi nhitng vi pham nhan quyén d3 dugc tai khidng
dinh trong rat nhiéu cong udc va cac cong cu mang tinh chat tuyén bg, va
cling dudc cac toa an va cd quan nhan quyén qudc té nhac lai nhiéu lan 44,
Toa an Lién My vé Nhan quyén d3 ndi rdng nghia vu bdi thudng ctia nha
nudc, ty 1é véi quyén dugc boi thudng ma nan nhan cla cac vu vi pham nhéan
quyén dugc hudng Igi tir do, la “mot ludt bat thanh van, vén la mot trong cac
nguyén tac cadn ban cua ludt quéc té duong dai vé trach nhiém cta nha nudc.
Do d6, khi mét viéc phi phap xay ra va bi quy cho nha nudc, ngay lap tirc sé
phat sinh trach nhiém quéc té cla nha nudc d6é déi véi hanh dong vi pham
luat quoc té do, va sau do la trach nhiém sira sai va cham dit cac hdu qua
clia hanh déng vi pham” 415,

Bbi thudng c6 thé cé nhidu hinh thic, gdbm: phuc hdi v& nguyén trang
[restitution], dén tién [compensation], phuc hoi [rehabilitation], thda man
vé tinh than [satisfaction], va bdo d@m khéng tai dién [guarantees of non-
recurrence]. Boi thudng phai thich dang, céng bang va nhanh chéng. Boi
thudng cb thé la cho cd nhan hodc tip thé, tuy vao quyén bi vi pham va
nhom ngudi bi anh hudng.

2. Quyén dudc stra sai mot cach thiét thuc va boi thudng, va quyén
dudc xét xur cong bang

Bat ky ai bi cdo budc, truy td hoac két téi vi mot vi pham, va ban than
anh/chj ta da bj vi pham quyén dudc xét x(r cong bang va quyén hudng
phap trinh chinh dang, hodc bi két t6i oan, déu c6é quyén dudc sira sai
mot cach thiét thuc, va dugc bdi thudng.

413 Article 2 (3) of the International Covenant on Civil and Political Rights; Article 25 of the American
Convention on Human Rights; Article 7 (1) (a) of the African Charter on Human and Peoples’
Rights; Article 9 of the Arab Charter on Human Rights; Article 13 of the European Convention
on Human Rights; and Article 47 of the Charter of Fundamental Rights of the European Union.

414 In this regard, see: International Commission of Jurists, The Right to a Remedy and to
Reparation for Gross Human Rights Violations - Practitioners’ Guide No.2, ICJ], Geneva, 2006.

415 Inter-American Court of Human Rights, Caracazo v. Venezuela, Judgment of 29 August 2002,
Series C No. 95, para. 76.
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Bat ky ai bi cdo budc, truy té hoac két téi vi mot vi pham, va ban than anh/
chi ta d& bi vi pham quyén dudc xét x(r cdng bang va quyén hudng phap
trinh chinh dang, hodc bi két t6i oan, déu c6 quyén dugc sira sai mot cach
thiét thuc va dudc boi thudng 416, Bén canh cac trudng hgp ma ngudi bi cao
budc, truy t& hodc két tdi kia da bj tudc doat tu do than thé trai luat 417, luat
nh&n quyén quéc té€ quy dinh hai trudng hgp khac trong dé phét sinh nghia
vu bdi thudng:

i. Khi mot cd nhan cudi cung d3 bi k&t tdi oan uéng *18;

ii. Khi luat 1& va tiéu chuin lién quan dé&n xét x{r cdng b&ng va phap
trinh chinh dang trong t6 tung hinh su da bi vi pham 419,

3. Boi thudng cho ngudi bi oan

Bat ky ai, trong phan quyét cuGi cliing cla toa, bi két téi sai vé mot vi
pham hinh su, do sai [am cta cong ly, thi déu cé quyén dudc nhan boi
thudng.

Mot 161 két tbi sai hodc phan quyét sai, la tinh huéng trong dé6 mot ca nhan bi
phan quyét cudi cung cua toa xac nhan la cé toi, do mot su sai lam cua cong
ly. M&t phan quyét nhu vay cé thé |a két qua cla tién trinh t6 tung phu hgp

416 See, inter alia: Human Rights Committee, Views of 22 July 2003, Gémez Casafranca v.
Peru; Communication No. 981/2001; Views of 6 November 1997, Polay Campos v. Peru,
Communication No. 577/1994; and Views of 27 July 2000, Arredondo v. Peru, Communication
No. 688/1996; European Court of Human Rights Judgment of 8 April 2004, Assanidze v.
Georgia, Application No. 71503/01 paras. 202-203, and Judgment of 8 July 2004, Ilascu and
others v. Moldova and Russia, Application No. 48787/99; Inter-American Court of Human
Rights Judgment of 17 September 1997, Loayza-Tamayo v. Peru, Series C No. 33; Judgment
of 30 May 1999, Castillo-Petruzzi et al. v. Peru, Series C No. 52; and Judgment of 31 August
2004, Ricardo Canese v. Paraguay, Series C No. 111; Inter-American Commission on Human
Rights, Report No. 15/87 of 30 June 1987, Case 9635 (Argentina); and African Commission
on Human and Peoples’ Rights (Constitutional Rights Project and Civil Liberties Organization v.
Nigeria, Communication 102/93; Centre for Free Speech v. Nigeria, Communication 206/97;
Constitutional Rights Project and Civil Liberties Organization v. Nigeria, Communications
143/95 and 150/96; and Constitutional Rights Project and Civil Liberties Organization v.
Nigeria, Communication 148/96).

417 Article 9 (5) of the International Covenant on Civil and Political Rights; Article 5 (5) of the
European Convention on Human Rights; Article 14 (7) of the Arab Charter on Human Rights;
and Principle M (1, h) of the Principles and Guidelines on the Rights to a Fair Trial and Legal
Assistance in Africa.

418 Article 14(6) of the International Covenant on Civil and Political Rights; Article 3 of Protocol
No. 7 to the 1950 European Convention for the Protection of Human Rights and Fundamental
Freedoms; Article 10 of the American Convention on Human Rights; and Principle N (10, c) of
the Principles and Guidelines on the Rights to a Fair Trial and Legal Assistance in Africa.

419 Article 2 (3) of the International Covenant on Civil and Political Rights; Article 13 of the
European Convention for the Protection of Human Rights and Fundamental Freedoms; Articles
8 and 25 of the American Convention on Human Rights; Article 7 (1) (a) of the African Charter
on Human and Peoples’ Rightsand Article 9 of the Arab Charter on Human Rights.
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V@i cac tiéu chuén lién quan dén phap trinh chinh dang, va da dudc ban hanh
bai mot tda an ddc 1ap, vo tu va co6 thdm quyén. Tuy nhién, phan quyét do lai
cau thanh mét vu oan sai (vi du, ngudi bi két toi khong pham téi, hodac hanh
dong pham phap dé chua bao giG xay ra), va sau dé dugc lat ngugc, hodc ca
nhan dé dudc xin 16i sau dd, cdn clr vao viéc cd bdng chirng mai hodc phat
hién thém bang ching cho th8y chéc chan d3 xay ra oan sai “2°, Tuy nhién,
tinh hudng nay chi ap dung dai véi nhitng IGi két toi t&r mot phan quyét cudi
cling cua toa, va khong co hiéu luc déi véi nhitng IGi két téi da dugc lat ngudc
khi khang cao lén toa cdp cao hon. Tuong tu, bat ky quyét dinh 1at ngugc
mot phan quyét hodc xin 16i ndo cting phai cdn clr vao viéc cé ton tai oan sai
hay khéng. Viéc xin 18i, hodc cac bién phap khac hty bo mot I5i két tdi — vi
ly do nhan dao, céng bang, vi nguyén nhan chinh tri, hay vi chinh sach trong
linh vue hinh sy va nha tu - déu khong roi vao danh muc dugc boi thudng.

M3c du mot s6 tiéu chudn qudc té co dé cap dén viéc trao tién bdi thudng
trong trudng hgp ca nhan bi két toi sai vi sai [am clta cong ly, nhung nghia
vu boi thudng clia nha nudc khéng cham dudt vdi viéc thanh toan xong tién
bdi thudng. Nha nudc phai tién hanh tat ca cc budc can thiét dé Iat nguagc
lai hoac tuyén vo hiéu tat ca cac hé qua cua mot su két i sai. Bén canh viéc
thanh toan boi thudng va tuy vao cac tinh hudng trong tirng trudng hagp, co
thé cé cac hinh thirc bdi thudng khéc nhu:

i. Phuc hoi vé mat xa hoi, va cac bién phap phuc hdi danh dv, uy tin
cho ca nhan bi két t6i oan;

ii. Phuc hoi cac quyén theo phdp luat néu cd nhan do vi bi két téi sai
ma da bi tudc doat cac quyén do trén thuc té;

iii. Phuc hdi vé mat phap luét, bdng cac bién phap stra chita hd sg tu
phap cla ca nhan do.

Nha nudc phai ban hanh cac luat d€ dam bao rdng bat ky ai bi két tdi hinh
su oan bdi phan quyét cudi cung cla toa an, thi déu co cac cg ché sura sai
mot cach thiét thuc dsi v8i ho d& ho c6 thé nhan tién bdi thudng trong mot
khoang thdi gian hgp ly, cling nhu nhan cac hinh thdc dén bu khac.

420 Human Rights Committee, General Comment No. 32, Article 14, Right to equality before courts
and tribunals and to a fair trial, para. 52.
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4. Cd ché stra sai hiéu qua va boi thudng cho nhitng vi pham ddi véi
quyén dudc xét xir cong biang

Bat ky ai bi cdo budc, truy t6 hoac két toi, ma viéc do vi pham cac luat
I& va tiéu chudn cua qudc t& vé xét xir cong bang va phap trinh chinh
dang, thi déu cé quyén dudc stra sai moét cach thiét thuc va nhan boi
thudng.

Vi pham cdc luat 1& va tiéu chudn qudc té& vé xét x{r cdng bang va phap trinh
chinh dang cb thé xay ra rat nhiéu va da dang. Mot s6 vi pham cé thé& anh
hudng téi toan bo ti€n trinh xét xi, trong khi mét s6 khac chi anh huéng mét
s0 khia canh hodc giai doan trong tién trinh t6 tung. Do dd, cc ché sira sai va
hinh thirc bdi thudng cé thé khac nhau vé tinh chat va pham vi/quy md, tuy
vao hinh thdc vi pham.

Nguyén tac chung la, néu viéc vi pham nguyén tac phap trinh chinh dang la
két qua cta mdt quyét dinh do tda 4n hay thdm phéan téng dat, thi khi dd,
quyét dinh dé phai bi hdy bo, hiéu luc cia nd phai bi lat lai, va cac hau qua
nd gay ra phai dudc stra chifa, ngay ca khi phan quyét cudi cung dé da la res
judicata [chung thdm]. Trong trudng hgp dd, diéu thiét yéu la quyét dinh tu
phap phai do mot tda an cé thdm quyén, doc 1ap va vo tu dua ra va tién trinh
t6 tung phai hoan toan tuan tha cac yéu cau tu phadp vé phap trinh chinh
dang 421, [Con néu] Cac ban an bat ngudn ti tién trinh t6 tung vi pham rd
rang céc tiéu chudn qudc té vé xét xr cdng bang va phép trinh chinh dang,
hodc dudc tong dat bdi cac ca quan tu phap khong dap ’ng mirc dé déc lap,
vO tu va cd thdm quyén dodi hdi, thi cdc ban an dé khéng thé dugc coi la c6
gia tri chung tham.

Vay nén trong nhitng trudng hgp nhu thé, luat hoc qudc té da dua ra quan
diém réng quyén dudc stra sai mdt cach thiét thuc va dudc bdi thudng co
nghia la nhitng ngudi cé lién quan phai dugc tra tu do hoac nhitng IGi két toi
ho phai dugc xem xét lai cho phlu hgp vé&i cac yéu ciu vé xét xir céng bang,ké
ca thdng qua viéc md lai tién trinh t6 tung va t6 chfic mot phién toa mdi, va

421 Human Rights Committee, Views of 6 November 1997, Polay Campos v. Peru, Communication
No. 577/1994; Inter-American Court of Human Rights, Judgment of 30 May 1999, Castillo
Petruzzi et al. v. Peru, Series C No. 52, paras. 218 and 219; Inter-American Commission
on Human Rights, Report No. 15/87 of 30 June 1987, Case 9635 (Argentina); and African
Commission on Human and Peoples’ Rights, judgments in the cases of Media Rights Agenda
v. Nigeria, Communication N° 224/98, and Avocats sans Frontieres (Gaétan Bwampamye),
Communication N° 231/99.
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ho phai dugc tra tién boi thudng 422, Cac bién phap nhu vay da dudc tai liéu
luat hoc quéc té€ dua ra trong trudng hgp:

i. Cb ngudi bi xét xr va két tdi bdi nhitng thd&m phan “bi mat” hodc
“&n danh” 423;

ii. Co ngudi bi xét xir va két toi trong cac ti€n trinh td tung thi€u nhirng
yéu cdu cén ban vé& xét x(r cdng bdng, chdng han, khi tién trinh t6
tung do6 vi pham nguyén téc suy dodn vé tdi, quyén dudc diéu tran
cdng khai (trong khi khéng cé co sd khach quan, hgp ly d& han ché
quyén do), quyén dugc xét xir trong mét khoang thdi gian hop ly,
quyén ki€ém tra va kiém tra chéo ch’ng cd va bac bd béng chirng do
bén cong t6 dua ra +*4;

iii. Dan thudng bi xét xr va két tdi bagi tda an quan su 4%°; va

422

423

See, inter alia: Human Rights Committee, Views of 28 October 1981, Sendic v. Uruguay,
Communication No. 63/1979; and Views of 27 July 2000, Arredondo v. Peru, Communication
No. 688/1996; European Court of Human Rights Judgment of 8 April 2004, Assanidze v.
Georgia, Application No. 71503/01, Judgment of 8 July 2004, Ilascu and others v. Moldova
and Russia, Application No. 48787/99; Judgment of 18 December 2003, Ukiing and Giines v.
Turkey, Application No. 42775/98; Judgment of 23 October 2003, Gengel v. Turkey, Application
No. 53431/99; Judgment of 18 May 2004, Somogyi v. Italy, Application No. 67972/01; and
Judgment of 24 March 2005, Stoichkov v. Bulgaria, Application No. 9808/02; Inter-American
Court of Human Rights, Judgment of 17 September 1997, Loayza Tamayo v. Peru, Series
C No. 33, and Judgment of 25 November 2004, Lori Berenson Mejia v. Peru, Series C No.
119; and African Commission on Human and Peoples’ Rights (Constitutional Rights Project
and Civil Liberties Organization v. Nigeria, Communication 102/93; Centre for Free Speech v.
Nigeria, Communication 206/97; Constitutional Rights Project and Civil Liberties Organization
v. Nigeria, Communications 143/95 and 150/96; and Constitutional Rights Project and Civil
Liberties Organization v. Nigeria, Communication 148/96).

See, inter alia: Human Rights Committee, Views of 22 July 2003, Gémez Casafranca v. Peru;
Communication

No. 981/2001; Views of 6 November 1997, Polay Campos v. Peru, Communication No. 577/1994;

424

425

Views of 27 July 2000, Arredondo v. Peru, Communication No. 688/1996; Inter-American Court
of Human Rights, Judgment of 30 May 1999, Castillo Petruzzi et al. v. Peru, Series C No.
52;Judgment of 25 November 2004, Lori Berenson Mejia v. Peru, Series C No. 119.

See, inter alia: Human Rights Committee, Views of 30 March 2005, Vazgen Arutyuniantz
v. Uzbekistan, Communication No. 971/2001, Views of 20 July 2000, Gridin v. the Russian
Federation, Communication No. 770/1997, and Views of 11 July 2006, Barney v. Colombia,
Communication No0.1298/2004. See also: InterAmerican Court of Human Rights, Judgment
of 31 August 2004, Ricardo Canese v. Paraguay, Series C No. 111, and Inter-American
Commission on Human Rights, Report No. 15/87 of 30 June 1987, Case 9635 (Argentina).
See, inter alia: Human Rights Committee, Views of 27 October 1987, Cariboni v. Uruguay,
Communication No. 159/1983, and Views of 6 November 1997, Polay Campos v. Peru,
Communication No. 577/1994; InterAmerican Court of Human Rights, Judgment of 30 May
1999, Castillo Petruzzi et al. v. Peru, Series C No. 52, and Judgment of 18 August 2000,Cantoral-
Benavides v. Peru, Series C No. 69; Inter-American Commission on Human Rights, Report
No. 22/78 of 18 November 1978, Case 2266 (Argentina); European Court of Human Rights,
Judgment of 4 May 2006, Ergin v. Turkey (No. 6), Application No. 47533/99 and Judgment
of 21 September 2006, Maszni v. Romania, Application No. 59892/00; African Commission
on Human and Peoples’ Rights, Judgment of 6 November 2000, Communication No. 223/98
(Sierra Leone), and Judgment of 15 November 1999, Communication No. 206/97 (Nigeria).

203



204

Cam nang Hudng dan Thuc hanh s6 5

iv. Cb ngudi bj xét xir va két tdi bdi tda an khan cap, khdng dat mic
do doéc lap va vo tu phai c6 8 mot cd quan tu phap, hoac toa an do
khéng dudc Iap ra trén cac cd s& khach quan va hgp ly dé c thé bién
h6 cho qua trinh t6 tung, va/hodc moét toa an khong phai cac toa an
c6 quyén tai phan théng thudng 426,

Trong truéng hgp an t hinh da dugc tuyén trong mot tién trinh t6 tung vi
pham cdc yéu cau té tung vé phdp trinh chinh dang (chdng han, vi pham
quyén dudc bao chira hay khang an), ludt hoc quéc t& da két luén réng, cd
ché stra sai va bo6i thudng thiét thuc phai kéo theo viéc tra tu do cho ngudi bi
két toi, cling nhu kéo theo quyén dudc khang cdo doi véi ban an, hoac dugc
c6 mot phién xét x&r mdi 427,

Trong trudng hdp quyén khang cdo bi vi pham, luat hoc qudc té két luan
réng, stfa sai mét cach thiét thuc ddi véi nhitng vi pham phédp trinh chinh
dang do6 doi hdi ngudi bi két tdi phai co6 mét cd ché tu phap sira sai, dé& ho
cb thé& khang an 1&n tda clp cao hon. Luat hoc xac dinh cac trudng hgp dé
Xay ra néu:

i.  Ngugi cd lién quan bi két tdi trong ti€n trinh té tung khéng c6 quyén
khang an Ién toa cdp cao han; hoac

ii. Ngudi dudc tuyén trang an & 1an xét x&r th& nhat lai bi két téi khi
phlc thdm, va phan quyét va/hodc ban &n do lan xét x(r th( hai téng
dat khoéng dugc dua 1én tda cp cao hon dé phic thdm hay xem xét
lai; hodc

426 See, inter alia: Human Rights Committee, Views of 20 July 1994, Blanco v. Nicaragua,
Communication No. 328/1988, and Views of 4 April 2001, Joseph Kavanagh v. Ireland,
Communication No. 819/1998; European Court of Human Rights, Judgment of 9 June 1998,
Incal v. Turkey, Application No. 22678/93; Judgment of 28 October 1998, Ciraklar v. Turkey,
Application No. 19601/92.

427 Human Rights Committee, Views of 1 November 1991, Henry v. Jamaica, Communication No.
230/1987, and Views of 31 March 1998, McLeod v. Jamaica,Communication No. 734/1997.See
also: Inter-American Commission on Human Rights, Report No. 127/01 of 3 December 2001,
Case No. 12.183, Joseph Thomas (Jamaica); and Report No. 52/02 of 10 October 2002, Case
No. 11.753, Ramodn Martinez Villareal (United States).
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iii. Cd ché khang an dgi véi phan quyét két tdi bi gidi han chi trong cac
khia canh hinh thirc va tha tuc, hoac chi theo mét s6 can cr (dir kién
thuc té hodc luat phap), do dd, ngan trd viéc xem xét lai toan dién
va thuc chat phan quyét hay ban an 42,

Clng nhu viéc thanh toan tién boéi thudng, viéc md lai tién trinh t6 tung
hinh su, md phién toa mdi hay cho khang cado d6i véi phan quyét két toi,
cac quyén phap ly khac - néu bi vi pham nhu la hau qua cda tién trinh to
tung - cling cé thé& can dugc phuc hdi. “Phuc hdi cac quyén phap ly”, nghia
la tai cong nhan nhitng quyén da bi bac bo ddi véi mot ca nhan nao dod, vi
tién trinh t6 tung hodc vi 16i két tdi d& vi pham cac tiéu chuin qudc t& vé xét
xUr cdng bang va phap trinh chinh dang. Vi du quan trong nhéat clta diéu nay
la nhu cau stra lai hd sc tu phap clia ca nhan co lién quan, vi phién xét xr
va k&t tdi trudc do da vi pham cac tiéu chudn vé xét x(r cdng bang va phap
trinh chinh dang “*.

428

429

Human Rights Committee: Views of 11 July 2006, Capellades v. Spain, Communication No.
1211/2003; Views of 30 July 2003, Semey v. Spain, Communication No. 986/2001; Views
of 31 October 2006, Conde v. Spain, Communication No. 1325/2004; Views of 28 March
2006, Yuri Bandajevsky v. Belarus, Communication No. 1100/2002; Views of 30 March 2005,
Khalilov v. Tajikistan, Communication No. 973/2001;Views of 6 April 1998, Domukovsky et al.
v. Georgia, Communications Nos. 623 to 627/1995, para 18.11; Views of 8 July 2004, Saidov
v. Tajikistan, Communication No. 964/2001 ; and Views of 17 March 2003, Gelazauskas v.
Lithuania, Communication No. 836/1998.

Inter-American Court of Human Rights, Judgment of 27 November 1998, Loayza Tamayo v.
Peru, Series C No. 42; Judgment of 20 January 1999, Suarez Rosero v. Ecuador, Series C
No. 44; and Judgment of 3 December 2001, Cantoral Benavides v. Peru, Series C No. 88.
See also: Council of Europe, Committee of Ministers, Interim Resolution ResDH(2001)106,
23 July 2001, on Violations of Freedom of Expression in Turkey: Individual Measures; Interim
Resolution ResDH(2004)13 on Dorigo Paolo v. Italy; Interim Resolution ResDH(99)258 of 15
January 1999; and Interim Resolution ResDH(2002)30 of 19 February 2002 (reopening of
judicial proceedings in violation of the European Convention on Human Rights).
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BANG TU VUNG

Rights: quyén
Human rights: nhan quyén, quyén con ngudi - tlc la cdc quyén ma tat ca
moi ngudi déu co, vi ho la con ngudi
Civil rights: quyén dan su, la nhitng Igi ich dugc bdo dam vé mat phap ly,
bdi su chd dong clda chinh quyén
Exercise human rights: (ddng tu) thuc thi quyén con ngudi
Enjoy rights: (d6ng tu) thu hudng quyén
Protect human rights: (dong tir) bao vé quyén con ngudi
Promote human rights: (déng tr) thic ddy quyén con ngusi
Deny human rights: (ddng tu) bac bd, tir chsi, khong cho hudng
quyén con ngudi
Violate human rights: (d6ng tir) xam pham quyén con ngudi
Interest: Igi ich
* X %k
Right to (a) fair trial: quyén dugc xét xir cbng bang
Right to personal liberty: quyén ty do than thé
Right to legal assistance: quyén dudgc trg giup phap ly
Right to defence: quyén dugc bao chita
Right to adequate time and facilities for the preparation of a defence:
quyén dudc c6 du thdi gian va phudng tién ho trd thoa dang dé chuan bi cho
viéc bao chira
Right not to be held incommunicado: quyén khong bi biét giam
Right to be brought promptly before a judge/court: quyén dugc nhanh
chéng dua ra trudc thdm phan/ra toa
Right to trial within a reasonable time: quyén dudc xét xUr trong mét
khoang thdi gian hgp ly
Right to challenge the lawfulness of detention: quyén dugc pha nhan/
bac bo tinh hgp phap cla viéc bat gilr
Right to be detained in an official place of detention: quyén bi giam gilr
68 mot nai giam gilt chinh thirc
Right to humane treatment and not to be tortured while in detention:
quyén dudc d6i x&r nhan dao va khong bi tra tdn trong thai gian bi giam gilr
Right to (a) public hearing: quyén dugc diéu tran cong khai
Presumption of innocence: (nguyén tic) suy doan vo toi
Right to appeal: quyén khang cdo, khang an, chéng an
Right to remedy: quyén dugc slra sai
Right to reparation: quyén dugc boi thudng
Right to know the truth: quyén dugc biét su that
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X %k %k
Analogy: Nguyén tic tuong tu: Khi phap luat chua cé quy dinh thi van dung
cac diéu khoan luat dinh tugng tu dé xu ly.
Benefit of doubt: Nguyén tdc danh Igi ich cho ngudi bi nghi ngd: Hanh xr
trén tinh than nghi t6t cho ca nhan thay vi budc téi ngay. Nguyén téc nay gan
chat ché v&i nguyén téc suy doan vo toi.
Equality of arms: Nguyén téc binh ddng vé quyén ndng gilta bén cdng t&
va bén bao chita.
Presumption of innocence: Nguyén tic suy doan v toi.
X %k %k
Offence: hanh vi vi pham phap luat, hanh vi pham phap, sai pham.
Violation: (danh tu) su vi pham
Violate: (déng tur) vi pham
Commit: (dong tu) pham, pham phap.
Commit a serious offence (ddng tir): pham moét toi nghiém trong
Investigate: (déng tur) diéu tra
Arrest/Detain: bit
Pre-trial detention: tam giam/giam gilr chG xét xur
Detention: su giam gilr
Imprisonment: su cam tu
Release: tra tu do
Bail: bao lanh
Grant a bail: cho phép bao lanh
Deny a bail: tir chGi, khong cho bao 1anh
Arbitrary arrest/detention: B3t gill tly tién
Interrogate: (déng tir) thdm van
Challenge: (déng tur) thach thirc, bac bd, phan dadi
Proceedings: thu tuc, tién trinh — vi du tién trinh t6 tung, ti€n trinh xét xur
Open a criminal proceeding: (déng ttr) m& mot ti€n trinh t6 tung
hinh su
Participate in a criminal proceeding: (d6ng tu) tham gia vao tién
trinh t6 tung hinh su
Procedures: (danh tr) thu tuc
Procedural: (tinh td) tha tuc. Vi du: Procedural rights: cac quyén mang
tinh chat tha tuc
Procedural proceedings: tién trinh t6 tung
Trial proceedings: ti€n trinh xét x(r
Duty: nhiém vu. Vi du: Official duty: cong vu
Obligation: Nghia vu
Responsibility: (danh tir) trach nhiém
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Observe: (déng tur) 1. quan sat; 2. tuan thu
Comply with: (déng tur) tuan tha
*k Xk %k
Court: toa an
Trial court: tda sG thdm
Appeal court: tda phlc thdm
Military court: tda quan su, toa an binh
Civil court: toa dan su
Ordinary court: tda an théng thudng
Extraordinary court: tdoa bat thudng
Special court: toa an dac biét
Appear before court: (dong tir) ra trudc toa
Public: cong cong
Private: riéng tu
In camera: riéng tu.
In criminal proceedings involving juvenile offenders, victims who are minors
or who have been subjected to sexual violence, a judicial decision may be
taken to hold the trial in camera. ~ Trong cac ti€n trinh t6 tung hinh su co
lién quan dén ngudi vi thanh nién pham tdi, vi thanh nién nan nhan hoac
nhitng ngudi 14 nan nhan cda bao luc tinh duc, cin cé quyét dinh tu phap dé
phién toa dién ra kin ddo.
Evidence: (danh ti khéng dém duoc) bdng chiing
Proof: vat chiing
Witness: nhan ching
Perpetrator: thu pham
Victim: nan nhéan
Defendant/ Accused: bi cao
Lawyer: luat su.
Defence/defending lawyer: luat su bao chita
Prosecutor: cong t6 vién
Prosecute: (déng tu) truy to.
States must take appropriate measures to ensure that the alleged perpetrators
are investigated, prosecuted, tried and duly punished. ~ Nha nudc phai tién
hanh cac bién phap thich hgp d&€ dam bao réng nhitng ké bi cdo budc la tha
pham phai bi diéu tra, truy t0, xét xf va trirng phat thich dang.
Accuse: (déng tir) budc tdi, t6 cdo, ké ca khi chua cé badng ching. TU nay
nghia rong nhat, so vdi “charge”, “prosecute”.
Charge: (déng tu) cao budc
Convict: (dong tir) két toi
Be wrongfully convicted: bi két t6i oan
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Restitution: phuc hoi, trd vé nguyén trang
Reparation: bdi thudng (bang tién va khéng bang tién)
Compensation: bdi thudng bang tién, dén tién
Rehabiliation: phuc hoi, cai tao
* % %k
Order: [énh, ménh Iénh
Decision: quyét dinh
Judgment/Judgement: phan quyét
Verdict: phan quyét
Sentence: ban an
suspended sentence: an treo
custodial, jail, prison: an tu
death sentence: an ti hinh (= death penalty)
life sentence: an chung than
be given a sentence of 16 years of imprisonment: (déng tu) bi
tuyén an/ bi kéu an/ bi két an 16 nam tu
serve a sentence: (déng tu) thu an
Punishment: trirng phat
Penalty: hinh phat.
International human rights standards generally encourage abolition of the
death penalty ~ Cac chudn muc nhén quyén quéc té néi chung khuyén khich
viéc xda bod an tu hinh.
* % %k
Law: 1. luat phap; 2. dao luat
Criminal law: luat hinh su
Civil law: uat dan su
Procedural law: luat t6 tung
Substantive law: luat n6i dung
Provision: diéu khodn, diéu luat
Article: Diéu
Clause: Khoan
Point: Diém
Stipulate: (d6ng tu) quy dinh
Article 22(2) of the Rome Statute stipulates that “[t]he definition of a crime
shall be strictly construed and shall not be extended by analogy” ~ Diéu
22(2) Luat thanh vdn La M3 quy dinh rang “Dinh nghia th& nao la moét téi
phai dugc hiéu rat chit ch& va khéng dugc ma réng béng nguyén tic tucng
tu”.
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Enact: (déng tir) ban hanh luat

Rescind/ Repeal: (dong tu) huy bo luat

*k Xk %k

Principle: Nguyén tac

Guideline: Hudng dan

Agreement: 1. thda thuan; 2. hgp dong; 3. hiép dinh

Convention: 1. cdng udc; 2. hdi nghi, dai hoi

Covenant: cong udc, hiép dinh

Standard: tiéu chuin, chudn muc

Treaty: diéu udc, cong udc

* Xk Xk

Independence: (danh tir) doc lap
Independent: (tinh tir) doc lap

Impartiality: vo tu, khong thién vi
Impartial: (tinh to) vo tu, khong thién vi

Competent (tinh tir): cb thdm quyén

Discrimination: phan biét dGi x(r

Prejudice: dinh kién, thanh kién

Equality: binh dang

Justice: cong ly

Injustice: bit cong

Miscarriage of justice: oan sai

Legislative branch: 1ap phap

Executive branch: hanh phap

Jucidial branch: tu phap

Separation of power: tam quyén phan lap
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