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A. INTRODUCTORY COMMENTS

In 2018, amidst heated political contestations about the continued and urgent need for “economic
transformation” to deal with the “triple challenges” of “poverty, inequality and unemployment”, the
government adopted what the South African Human Rights Commission has described as a “necessary
... programme of radical socio-economic transformation”.' Crucially the Commission highlights the
need for this economic programme to be understood and implemented consistently with South African
and international human rights standards.

Poverty remains high and South Africa is consistently one of the most unequal societies in the world.
Crucial context to the rights to work and an adequate standard of living are the high and increasing
unemployment rates. As of July 2018 the “expanded” definition of unemployment including
“discouraged workers” sat at 37.2% with approximately 100 000 jobs lost the preceding three months.
Youth unemployment, which measures unemployment among those under the age of 25, was even
higher, estimated at 67.4%.>

Overall, despite these dire circumstances, from Government of South Africa of South Africa’s report,3
it appears that the government has not understood its assumption of legal obligations in terms of the
Covenant in 2015 to increase, alter or nuance the nature and content of its human rights commitments
and obligations. This is particularly clearly illustrated by its reporting on the right to work which
focuses, in large part, on its obligations in terms of rights atr work and does not engage with this
Committee’s interpretations of the right fo work.

B. RECOMMENDATIONS

The ICJ requests that this Committee recommend that the Government of South Africa:*

1. Accept that its Covenant obligations to realize the right o work exceed the present protections
of rights at work and take effective measures to implement these obligations;

2. Take legal and policy measures to ensure that all workers — whether temporary, permanent,
informal or formal — enjoy effective legal protection in terms of the right to work consistent
with the Covenant, this Committee’s General Comment 18 and Recommendation 204 of the
ILO;

3. Inaccordance with this Committee’s General Comment 18 take the following measures:

a. Clearly recognize and implement the right to work in law, through an appropriate
constitutional amendment or, at a minimum, statute;

b. Undertake educational and informational campaigns to promote public awareness of
the right to work, and, in particular, the obligation to “adopt, as quickly as possible,
measures aiming at achieving full employment”;

c. Adopt a national policy on the right to work including a detailed plan for its
realization;

d. Adopt a national strategy on the right to work “based on human rights principles
aimed at progressively ensuring full employment for all”;

e. Initiate an appropriate legislative process through which Parliament considers “the
adoption of specific legislative measures for the implementation of the right to work™;

f.  Undertake a comprehensive review of law and policy relating to work to determine
their consistency with its obligations in terms the right to decent work pursuant to
Articles 6-8 of the Covenant; and

g. Through the Office of the Chief Justice and the South African Judicial Education
Institute ensure that judicial officers understand their obligations in terms of the right
to work, as interpreted by this Committee, and prefer reasonable interpretations of
South African law consistent with it,
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In addition, the ICJ notes that in this Committee’s General Comments 18 and 23 on the right to work
that this Committee has consistently clarified that:
1. The right to work is a right to decent work; and
2. The right to work requires access to work capable of providing workers and their families with
the adequate standard of living.

The ICJ therefore invites this Committee to recommend that the Government of South Africa:

1. Facilitates the determination and adoption of a “minimum standard of living” as contemplated
in the National Development Plan and ensure that such a standard meets the requirements of
the right to an adequate standard of living;’ and

2. Re-evaluates its determination of the National Minimum Wage and determines whether it is
consistent with the right to an adequate standard of living. Such re-evaluation should also
reconsider whether the National Minimum Wage’s exclusion of informal workers and
differential and inferior treatment of farmworkers and domestic workers complies with the
government’s obligations in terms of the rights to work and an adequate standard of living.

C. CONCLUSION

The ICJ’s recommendations to this Committee must be understood in the social, political and
economic context of post-apartheid South Africa, just over 25 years after South Africa’s constitutional
and democratic transition in 1994. This transition, as former president Nelson Mandela famously
captured, was characterized by the attitude of the majority of the countries’ population’s position that:

“we do not want freedom without bread, nor do we want bread without freedom ... A simple
vote without food, shelter and health care is to use first generation rights as a smokescreen to
obscure the deep underlying forces which dehumanize people. It is to create an appearance of
equality and justice, while by implication socio-economic inequality is entrenched.”®

In the terms of today’s public discourse, the Constitution like the Covenant, aims at ensuring that
political freedoms are accompanied by economic freedoms. Such economic freedoms include what the
Universal Declaration on Human Rights calls the “freedom from want”.” At present, the unemployed
and the inadequately employed, which currently represent the majority of South Africans, cannot be

said to be fully enjoying “freedom from want” or economic freedom.

To avoid the protection of political freedoms in South Africa from becoming seen as, in Mandela’s
words, “a smokescreen to obscure the deep underlying forces which dehumanize people”, this
Committee should clearly direct the government’s attention to its specific and detailed obligations in
terms of the rights fo work and an adequate standard of living.

As the Constitutional Court acknowledged in its very first judgment on socio-economic rights in 1997:

“We live in a society in which there are great disparities in wealth. Millions of people are
living in deplorable conditions and in great poverty. There is a high level of unemployment,
inadequate social security, and many do not have access to clean water or to adequate health
services. These conditions already existed when the Constitution was adopted and a
commitment to address them, and to transform our society into one in which there will be
human dignity, freedom and equality, lies at the heart of our new constitutional order. For as
long as these conditions continue to exist that aspiration will have a hollow ring.”®



The ICJ thanks this Committee for the opportunity to make these submissions, which are made in a
spirit of co-operation and with the intention of improving the Government of South Africa’s efforts to
ensure that all ESC rights are respected, protected promoted and fulfilled. The ICJ hopes that these
submissions may assist the Government of South Africa in reporting to this Committee in the future.
Further clarification and information is available upon request.
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