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Preface

The ninth annual Geneva Forum of Judges and Lawyers was convened by the International Commission
of Jurists (ICJ), 13-14 December 2018 in Bangkok, Thailand.

The Geneva Forum is an annual global meeting of senior judges, lawyers, prosecutors and other legal and
United Nations experts, convened by the ICJ through its Geneva-based Centre for the Independence of
Judges and Lawyers, with the support of the Canton and Republic of Geneva (Switzerland) and other
partners. Each year, participants and the ICJ discuss an issue relevant to the independence and role of
judges, lawyers and prosecutors, with a view to developing and disseminating practical guidance for
practitioners. Before 2018, the Forum had always been convened in Geneva.

The 2017 Forum focused on traditional and customary justice systems. The deep and complex
discussions that emerged there led the ICJ to decide that the Forum should maintain its focus on
traditional and customary justice systems for the following three years. To better engage with local
contexts, the Geneva Forum is “on the road” in Southeast Asia in 2018, and in Africa and potentially Latin
America in 2019-2020. The Forum will return to Geneva for an enlarged session in 2020 to adopt final
conclusions and global guidance.

The 2018 Forum in Bangkok brought together judges, lawyers, and other legal experts from around the
Asia-Pacific region, from both formal State justice systems and indigenous and other traditional or
customary systems, to exchange experience and expertise on the relationship between indigenous and
other traditional or customary justice systems and official State justice systems, international human
rights, access to justice and the rule of law, bearing in mind Sustainable Development Goal 16 on
providing access to justice for all and building effective, accountable and inclusive institutions at all

levels.

This report summarizes the discussions at the 2018 Forum; it should be read in conjunction with the
separately published and periodically updated Traditional and Customary Justice Systems: Selected
International Sources, which compiles relevant treaty provisions, standards, conclusions and

recommendations of UN and other expert bodies, as well as the Report of the 2017 Forum.

Contact, additional information and acknowledgement

For more information about the annual ICJ Geneva Forum, or ICJ’s work on indigenous and other
traditional or customary justice systems, please contact Matt Pollard, Director of the ICJ Centre for the
Independence of Judges and Lawyers, e-mail: matt.pollard@icj.org

The Selected International Sources compilation, Report of the 2017 Forum, and other relevant
information are available at https://www.icj.org/gf2018/

The ICJ thanks legal intern Mr Dominic Farchione for his assistance with the preparation of the report.
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Introduction

In many countries the vast majority of legal disputes, especially in rural areas, are resolved by
indigenous or other traditional and customary justice systems and not the official justice system of the
State. Often such systems are either simply ignored by the official laws and courts of the State, or the
State seeks actively to suppress them without regard to the impacts on access to justice and other rights
of the local people. Globally, there is increasing interest in the potential role of indigenous and other
traditional and customary justice systems in efforts to achieve “access to justice for all” and “effective,

accountable and inclusive institutions” under UN Sustainable Development Goal 16.

The role of some traditional and customary justice systems was recognized in the 2007 UN Declaration on
the Rights of Indigenous Peoples, which provides that, “"Indigenous peoples have the right to promote,
develop and maintain their institutional structures and ... juridical systems or customs, in accordance with
international human rights standards.”® In 2018 the UN General Assembly further urged States to
implement the Declaration in consultation with indigenous peoples and others, including through
“legislative, policy and administrative measures”; it also urged States “to promote awareness of it among
all sectors of society, including members of legislatures, the judiciary and the civil service, as well as
among indigenous peoples”.?2 However, practical guidance specifically addressing implementation of the
right to develop and maintain indigenous juridical systems or customs, including with respect to the

relationship between such indigenous systems and non-indigenous justice systems, remains limited.

Indigenous and other traditional or customary justice systems vary widely around the world in their
composition, their aims and approaches, the practices and processes they follow, and the norms they
apply. There is often a multiplicity of different such systems within a single country. The degree to which
the relationship between such systems and the State system is explicitly addressed in the national
Constitution or other legislation, and the degree to which actors within different systems recognize in
practice one another’s role or authority and seek coordination or confrontation, also varies widely.

The very diversity of such systems in the world demands considerable sensitivity to the risk of over-
generalization and to implicit biases. Common distinctions such as “formal” versus “informal, for instance,
may themselves embody certain cultural assumptions and biases. Furthermore, official State justice
systems themselves incorporate a range of traditions and customs, and there is always a risk of
confusion between a process that aims at upholding universal human rights norms, and one that
arbitrarily or unjustly privileges some traditions and customs over others. Nor can it be assumed that
such systems will necessarily operate outside the framework of State institutions and the State’s

1 UN Declaration on the Rights of Indigenous Peoples, UN General Assembly Resolution 61/295 (2007),
Article 34. Among numerous other relevant articles, see also article 5 ("Indigenous peoples have the right
to maintain and strengthen their distinct ... legal ... institutions”) and article 40 (*Indigenous peoples have
the right to access to and prompt decision through just and fair procedures for the resolution of conflicts
and disputes with States or other parties, as well as to effective remedies for all infringements of their
individual and collective rights. Such a decision shall give due consideration to the customs, traditions,
rules and legal systems of the indigenous peoples concerned and international human rights.”) The
Declaration was preceded by the legally-binding Indigenous and Tribal Peoples Convention, 1989
(Number 169), of the International Labour Organization (ILO), with articles 8 and 9 particularly
addressing indigenous justice systems. While the Declaration now enjoys essentially universal support by
States (see General Assembly resolution 73/156, 2018), the number of countries having ratified the
Convention remains limited (23 as of April 2019), and largely concentrated in Latin America.

2 General Assembly Resolution 73/156 (2018), “Rights of Indigenous Peoples”, paragraph 2.



international obligations: sometimes indigenous or other traditional or customary justice systems are
explicitly or implicitly integrated into the national legal order, or fall within areas of State responsibility as
a result of the State acquiescing in their operation. Nevertheless, some patterns do emerge in terms of
recurring practices and characteristics of many if not most such systems, and ultimately there is value in
discussing the issues at a global level, even if the terminology available does not necessarily always fully

capture reality in a comprehensive and entirely objective manner.

Indigenous and other traditional or customary justice systems are often geographically, culturally and
financially more accessible to local populations than is the official court system. Indeed, for marginalized
and disadvantaged rural populations in developing countries, traditional and customary courts may in
practical terms be the only form of access they have to any kind of justice.

Regardless of questions of accessibility relative to the State justice system, indigenous or other
traditional or customary justice systems may also be seen by local people as having greater legitimacy,
particularly where there is a history of use of State institutions to destroy, suppress or otherwise violate
the rights of the indigenous or other relevant communities, or where discrimination of any kind
systematically excludes members of such communities from serving in the State justice system. In
addition to the specifically recognized right of indigenous peoples to their juridical systems, official
recognition of traditional or customary courts in a country can more generally be a positive reflection of
the cultural and other human rights of ethnic, religious or linguistic minorities.

For all these reasons, in principle indigenous and other traditional or customary justice systems have an
important potential to contribute to realization of rights to fair trial, to effective remedy for rights
violations, and to holding individuals and potentially other entities accountable for wrongful damage to

others or to the community, and more generally to resolving disputes peacefully.

At the same time, the composition, procedures, and outcomes of traditional and customary justice
system mechanisms and processes can conflict with the human rights protections set out in international
law and standards on human rights and the rule of law.

The rights of women and children are of key concern. Some traditional and customary justice systems
are rooted in patriarchal systems and, as such, can reinforce harmful gender stereotypes and cultural
assumptions that are inherently likely to discriminate against women and children and therefore
negatively impact upon their rights. Other concerns include consistency with the right to a competent,
independent and impartial tribunal established by law; respect for fundamental guarantees of fairness
comprising the right to fair trial; accountability of judicial decision-makers in relation to corruption and
other misconduct; and non-discrimination and equality before the law more generally. Of course, such
concerns may apply equally, or even with more force, to the official State justice system in a given

country.

Moreover, equal and effective access to justice for persons in relevant communities may be further
impeded by, among other things: a lack of coordination and collaboration between the different kinds of
justice systems, both in terms of practical matters and in relation to legal clarity over their respective

jurisdictions; a lack of awareness of or respect for international human rights standards by actors in both



kinds of systems; a lack of awareness or regard for traditional and customary practices among actors in
State institutions; or the co-opting or corruption of traditional or customary justice institutions and
processes by State authorities or private parties for improper ends.

As part of its ongoing four-year project on this issue, the 9th Annual Geneva Forum of Judges & Lawyers
convened 13-14 December 2018 in Bangkok, Thailand, for a consultation on the role of indigenous and
other traditional or customary justice systems in the Asia-Pacific region.

The Forum brought together judges, lawyers, and other legal experts from around the region, from both
formal State justice systems and indigenous and other traditional or customary systems. It also featured
participants from the United Nations, including Ms Victoria Tauli Corpuz (UN Special Rapporteur on the
Rights of Indigenous Peoples), as well as representatives of civil society organisations.

Participants exchanged experience and expertise with a view to developing conclusions and
recommendations on the relationship between indigenous and other traditional or customary justice
systems and international human rights, access to justice and the rule of law, and how to engage with
them. Thirty-three participants attended the event, coming from, among other countries, Thailand,
Myanmar, Philippines, Pakistan, Indonesia, Malaysia, Cambodia, Timor Leste, and Sri Lanka. In addition
to the Special Rapporteur on the Rights of Indigenous Peoples and her staff, officials from the mandate of
the Special Rapporteur on the Independence of Judges and Lawyers, as well as OHCHR’s Bangkok
Regional Office for South-East Asia, participated. Bringing together experts from such different
backgrounds allowed a fruitful discussion and debate among peers that benefitted from comparative

experiences.

This report sets out the many key points of agreement amongst participants, illustrated by national
examples mentioned in the discussions — as well as several issues on which there was a divergence of
opinion among participants. The report follows the practice whereby, to encourage open discussion,
participants were assured that any statements they made would not be attributed to them by name.

While this report seeks to reflect the range of opinions shared during the Forum, it does not necessarily
include every point expressed by every individual participant, nor should the inclusion of anything in this
report be taken to indicate the unanimous agreement of participants or the particular agreement of any
specific participant. Equally, although the report was prepared by and its content remains the sole
responsibility of the ICJ, the views of participants reported here do not necessarily represent the views of
the ICJ.

The Potential for Equal and Effective Access to Justice

The Forum discussed the potential for indigenous and other traditional or customary justice systems in

the Asia-Pacific region to contribute to the realization of equal and effective access to justice.

Several participants noted that many in traditional communities take matters to traditional and

customary justice systems far more often than to the formal system. Participants cited a variety of



reasons for this preference, including: greater costs of seeking to resolve disputes through formal
systems (both in terms of financial costs and time required); greater complexity of formal systems’ rules
and procedures; an emphasis in informal systems on cultural context and norms, which many indigenous
persons see as integral to their cases, and which formal systems tend either not to recognize at all, or at
least not to emphasize; familiarity of community elders, who typically adjudicate cases in traditional or
customary systems, with the local people and community-specific issues that arise in their cases; and
greater trust that community members place in elders in informal systems than in official judges in
formal systems. Moreover, according to some participants, traditional systems produced more efficient or
effective outcomes than the formal system, and have proven to be successful in meeting Sustainble

Development Goals (SDGs).

Many participants emphasized that while indigenous and other traditional and customary systems are
able in many cases to provide effective forms of redress, access to justice overall remains a major issue

for indigenous and other relevant communities.

Adequate resources are rarely allocated to indigenous and other traditional or customary systems,
sometimes making it difficult for them to properly serve the people who utilize them. It was observed by
some participants that formal systems in relevant countries or regions are themselves frequently under-
resourced (although perhaps not so severely under-resourced as the indigenous or other traditional
system), which in turn would tend to further undermine lack of choice of justice systems for relevant
communities. Lack of presence or visibility of the formal system for relevant communities may be another
factor. In areas such as Myanmar, for example, it was reported that many locals do not understand how
the formal system operates, or that it even exists as a resource for obtaining justice.

The reluctance of such communities to bring disputes to the formal system may be further reinforced by
their experience of being targeted deliberately, or otherwise impacted disproportionately, by the formal
system. Several participants noted, for example, the highly disproportionate rate of conviction and/or

incarceration of indigenous persons by formal systems, relative to non-indigenous persons.

However, it did not follow that informal systems would necessarily always operate to the benefit of all
community members or act consistently with universal norms of equality and human rights. Some
participants noted for instance that women who seek justice in male-dominated informal systems face
various obstacles, including the inability to obtain an inheritance, bias in rape cases, and a general lack of
access to the decision-making process. (At the same time, participants recognized that similar forms of
discrimination and bias also frequently exist within formal systems). Participants highlighted the leading
role of women from within relevant communities in efforts to counteract bias and to increase female

participation in the decision-making process in both informal and formal justice systems.

It was noted that international standards specifically provide for the right of indigenous peoples to
maintain their legal systems and institutions, within an overall framework of respect and protection of
human rights. States had corresponding duties, and consequently even where there might be human
rights concerns internal to certain indigenous systems, States could not simply seek to abolish them;
rather, it was incumbent on State institutions and others to find other means of engagement with a view

to better respecting, protecting and fulfilling relevant human rights within the specific context.



With respect to other traditional and customary justice systems that are not of an indigenous character,
careful evaluation of the context is if anything even more important in assessing whether and how to
engage. In some cases, constructive engagement, cooperation and coordination could lead to positive
results from a human rights perspective. In others, engaging with those in leadership positions in a
particular traditional or customary justice system could inadvertently reinforce discrimination or other
abuses, carrying risks similar to those involved in engaging with compromised formal judiciaries in

repressive States.

Indeed, it was argued, in certain circumstances international law and standards could in principle allow or
possibly even require States to seek to abolish certain non-indigenous traditional or customary justice
systems on the basis that they are not operating in a manner consistent with human rights. In such
situations States would still need to consider possible impacts on other human rights (including for
instance minority rights), as well as the practical needs of individuals and communities for access to
justice. In particular, in contexts where such traditional or customary justice systems are presently the
only means for people to obtain justice due to the effective absence or inaccessibility of official State
courts, simply abolishing the traditional or customary system without simultaneously taking measures to
ensure that people have effective access to a properly functioning State system, would itself not be

consistent with human rights.

All actors - both those embedded within the national context and those who engage with the country
from the regional and international level - should consider whether and how, in the particular context,
better coordination between the official State justice systems and indigenous or other traditional and
customary justice systems could help to ensure the equal provision of justice for all and respect for
human rights. Efforts towards coordination appear to be particularly incumbent on actors within official
State systems with respect to how they interact with indigenous justice systems.

The scope of matters over which indigenous or other traditional or customary justice systems should
potentially be able to exercise authority remained a matter of considerable discussion and differences of

opinion.

Some participants saw the potential for indigenous justice systems to, in principle, have exclusive
jurisdiction over all matters within their traditional territories, including civil or criminal matters involving
non-indigenous persons, as well as at least some other issues relating to indigenous peoples outside of
such territories. Such an approach could find support in Article 34 of the UN Declaration on the Rights of
Indigenous Peoples, they argued, even when considering the provisions of article 46 of the Declaration.?
Others noted that such an approach would, unless the composition and procedures of such systems fully
complied with the requirements of independence, impartiality and fair trial safeguards reflected in for
instance article 14 of the ICCPR, appear to contradict the more restrictive position adopted by the UN
Human Rights Committee under the International Covenant on Civil and Political Rights. The Committee,

3 See also Expert Mechanism on the Rights of Indigenous Peoples, Study on access to justice and Advice
No. 6, UN Doc A/HRC/27/65 (2014) paras 6 to 30 and Annex paras 5 and 6. See also Special Rapporteur
on the situation of human rights and fundamental freedoms of indigenous people, Conclusions and
Recommendations of the Expert Seminar on Indigenous Peoples and the Administration of Justice, UN
Doc E/CN.4/2004/80/Add.4 (2004), paras 9, 17, 23 to 25, 30.



referring to the situation “where a State, in its legal order, recognizes courts based on customary law, or
religious courts, to carry out or entrusts them with judicial tasks”, has held that, "It must be ensured that
such courts cannot hand down binding judgments recognized by the State, unless the following
requirements are met: proceedings before such courts are limited to minor civil and criminal matters,
meet the basic requirements of fair trial and other relevant guarantees of the Covenant, and their
judgments are validated by State courts in light of the guarantees set out in the Covenant and can be
challenged by the parties concerned in a procedure meeting the requirements of article 14 of the

Covenant.”

Some participants supported these or other limits to the scope of matters to be addressed by traditional
systems, emphasizing oversight in order to ensure compliance with international human rights, while
others considered that, at least when it comes to indigenous justice systems, allowing States to impose
such limitations to indigenous jurisdiction risked perpetuating the injustices of colonial subjugation. The
potential challenges in distinguishing between “minor” and “non-minor” matters in particular cases were
also discussed. For instance, traditional and customary justice systems often have a recognized role in
relation to matters of family law and inheritance, yet the impacts of such decisions can in many societies
be among the most significant particularly for women and children. Given that much of the
argumentation against limiting the possible scope of jurisdiction along the lines set out by the Human
Rights Committee was based in instruments that specifically address the special rights and context of
indigenous peoples, the extension of similar reasoning to allow broad jurisdiction to other, non-

indigenous, traditional or customary mechanisms was even more controversial.

The General Comment in which the Committee set out this position, which was adopted a few months
before adoption of the UN Declaration on the Rights of Indigenous Peoples by the General Assembly,
makes no reference to article 34 of the Declaration. The Committee’s position also does not appear to
have been directly addressed by the UN Expert Mechanism of the Rights of Indigenous Peoples in the
discussion of indigenous juridical systems in its 2014 Study on access to justice and its associated Advice
No. 6.° One suggestion was that it would be helpful to those working in this area if the Human Rights
Committee were to revisit and further explain, refine or elaborate upon its position, particularly in
relation to indigenous justice systems, in consultation with other UN bodies (including the Expert
Mechanism), relevant indigenous representatives, civil society organisations and other relevant

stakeholders.®

The additional question was raised as to how best to seek to have indigenous and other traditional or
customary justice systems operate in a manner consistent with international human rights standards. For
example, in what circumstances should criteria of independence and impartiality within the meaning of
international law and standards be applied in relation to such systems, and how should the criteria be

4 General Comment no 32 on Article 14: Right to equality before courts and tribunals and to a fair trial,
UN Doc CCPR/C/GC/32 (2007), para 24. See also Concluding Observations on Bolivia (2013), UN Doc
CCPR/C/BOL/CO/3 (2003), para 22. It may be noted that in responding to questions from the
Committee, the representative of Bolivia sought to distinguish between indigenous justice mechanisms
and “traditional or customary justice” systems within the usage of the Committee: see UN Doc
CCPR/C/SR.3011 (2013), para 23.

> UN Doc A/HRC/27/65 (2014).

® For a previous example of the Human Rights Committee holding a thematic and institutional exchange
of views with a representative of the Expert Mechanism on the Rights of Indigenous Peoples, see UN Doc
CCPR/C/SR.2903 (2012).
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interpreted in such circumstances, given that traditional judges are part of the small communities over
which they adjudicate and many traditional systems positively value and emphasize the decision-maker’s

personal relationships with disputants?

Numerous participants challenged the notion that informal systems should necessarily be incorporated
into the formal system, or should be made in some way to become more like the formal system.

It was noted that formal systems often have many of the same shortcomings that informal systems are
criticized for having - for example, a lack of fairness and independence, as well as a discriminatory
impacts on women, or failure to give the best interests of the child pre-eminence in relevant matters.
Where the formal system has many of the same problems as the informal system, but its legitimacy is
not questioned as frequently or in the same way as is the legitimacy of the informal system, this could

often be seen as reinforcing other kinds of discrimination and exclusion in society.

At the same time, it was suggested that one of the challenges for State actors, UN and other
international organisations and agencies, and civil society, is that effective techniques and strategies for
engaging with and addressing problems in formal State systems, as well as entry points and lines of
control and authority for reform, have been further developed and are clearer; similar techniques and
strategies have not yet been developed to the same extent in relation to indigenous and other traditional
or customary justice systems. Furthermore, deciding whether and how to engage with such systems may
need to be much more context-specific and complex, given their virtually limitless diversity across the

world.

Hostility of some traditional and customary justice systems to intervention by outsiders was noted as a
further factor to take into account; however, it may also be observed that many formal judiciaries tend
similarly to resist outside intervention. The success of strategies involving peer-to-peer engagement
between judges from different countries, to improve practices within formal judiciaries, was noted as
potentially pointing a way forward towards constructive and effective engagement with decision-makers
in traditional and customary systems. This could involve both bringing together decision-makers and
other actors from within traditional systems in different countries or localities, but also bringing together

formal justice actors with informal justice actors from within one country.

Many participants emphasized the importance of recognizing that indigenous and many other traditional
or customary justice systems have a great capacity to change from within. Relevant decision-makers and
communities can and frequently do choose of their own volition, or responding to pressures from within
their own communities, to develop practices that are more in harmony with international human rights
norms, once they are aware of the norms and the possibilities for change. Indigenous and other
communities, it was stressed, are usually neither homogenous nor static, and a commitment to carry on
certain traditions and beliefs need not preclude more general dynamism and openness to change in areas
of importance to human rights and the rule of law. In this regard, the common assumption that written
codification of traditional or customary law will necessarily promote the rule of law and human rights was
challenged, as pushing in all cases for written codification could in some circumstances inadvertently

impede progressive developments.
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Legal Status of Traditional Justice Systems at the National Level

Participants also discussed how national laws of various Asia-Pacific countries recognize (or do not
recognize) indigenous and other traditional or customary justice systems, as well as how formal and
informal systems interact with one another in practice, such as on the issue of jurisdiction. Furthermore,
it was emphasized that formal acknowledgment of traditional justice systems, in itself, does not

necessarily translate into effective coordination in practice between the formal and informal systems.

Participants provided examples of State justice system interaction with, and recognition of, traditional

justice systems:

In Timor Leste, for example, traditional justice systems are recognized through constitutional articles that
assert and value the cultural heritage of indigenous groups, and which provide that all people not only
have a right to cultural enjoyment and creativity, but also a duty to preserve and protect cultural
heritage. Certain cases can be legally resolved through a traditional system’s mechanism for mediation.
While the traditional system is usually only employed to resolve small-scale cases, such as theft, both the
formal and informal systems can be utilized in more “serious” cases: for example, while a murder case
passes through the formal system, the families involved in the dispute may participate in traditional

mediation in order to restore community harmony and prevent similar events from occurring in the
future. “Tara bandu” (a customary process through which local communities reach agreement on how to
define and secure community social norms and practices) is also utilized alongside formal regulation, in
order to bolster a formal system that often lacks resources, and to provide more practical, effective

solutions for communities.

In the Philippines, the rights of indigenous persons are constitutionally recognized, and legislative acts
such as the Indigenous Peoples’ Rights Act provide for the right of indigenous persons to traditional

justice systems and laws.

In Indonesia, customary laws are recognised by the State justice system so long as they are in
accordance with the national Constitution. In addition to other informal mechanisms, judges in the formal
system are required to understand local customary law in addition to formal-system jurisprudence, so

that justice may be better achieved in local communities.

In Cambodia, indigenous rights are not specifically recognized in the Constitution - rather, the
Constitution provides that all Cambodians, regardless of race, color, and belief, have the same rights.
However, other Cambodian national policies specifically recognize indigenous issues relating to land,
health, and education, and therefore provide guidance in such circumstances.

In Myanmar, ethnic groups, regardless of their particular traditional beliefs, are required to follow
national law; however, customary law is frequently used in local cases involving marriage or inheritance,
and communities may turn to local authorities in order to facilitate mediation in smaller, local disputes.

More “serious” cases, such as those concerning criminal issues, however, must be resolved through the

12



formal court system. In this way, it was said, formal law is more influential than customary law in

Myanmar.

Many participants noted that, even in countries where the Constitution or other laws recognize
indigenous or other traditional or customary justice systems, there is often in actual practice a lack of
coordination between the formal and informal systems, leading to negative consequences for equal and
effective access to justice. Some participants reported that in cases where formal and informal
jurisdictions have concurrent overlapping jurisdiction, the formal system often has precedence and is

effectively imposed despite the wishes of local people.

Participants described examples from the Philippines, Thailand, Myanmar, and Cambodia, of situations
where State regulation of land ownership, access and use has given rise to tension between the justice
systems. Indigenous peoples’ cultural practices involving traditional uses of land are often not taken into
consideration by formal courts in determining whether such uses violate State land regulations, and this
has often lead to the criminalization of indigenous persons and their cultural practices. On the other
hand, participants noted that in some countries traditional laws and customs concerning land, such as
those concerning inheritance, were incompatible with constitutional protections for women’s rights of
equality and non-discrimination; in such situations the formal systems had faced difficulty in resolving

conflicting the conflicting rights and values at stake.

The discussion prompted a series of questions, on which a variety of views were expressed, including:

* What measures and mechanisms can State and non-State institutions appropriately use to ensure
that human rights guarantees are upheld?

* How can the accountability of customary justice actors for abuse or misconduct be ensured, when
a particular customary justice system does not have any formal mechanism for accountability,
and given that simply empowering formal State mechanisms to exercise relevant powers over the
traditional or customary justice system actors raises a risk of the abuse of those powers for
improper motives?

* Is any degree of “oversight” of the operation of indigenous justice systems by non-indigenous
systems compatible with the rights of indigenous peoples and if so, to what degree and in what
manner should it be exercised?

* How should formal systems scrutinize and regulate the operation of other non-indigenous kinds

of traditional or customary justice systems?

The need for formal systems to better recognize traditional histories and customs in order to better
provide justice for community members that appear before formal courts, as well as to for instance
prevent over-incarceration of indigenous and other communities, and to prevent overbroad application of
criminal offences to such persons, was recognized. However, a wide variety of views were expressed on
the question of how best to secure these aims in practice, as well as the question of the extent to which
standards and approaches developed specifically in relation to indigenous justice systems should be

applied to other non-indigenous traditional or customary justice systems.

The need for greater mutual recognition and coordination between State and indigenous and other

traditional leaders, between informal and informal justice systems, and with law enforcement officials,
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was a recurring theme in the discussions. Many participants felt this was essential in order to provide
equal access to justice for all. It was argued that, where there are no clear rules or understanding at the
national level on how traditional or customary systems and official State systems should co-exist, greater
coordination is the first step towards formulating clearer rules and standards, and defining relative roles.
Moreover, it was argued, if integrating different justice systems is desirable, those involved in the
process must have a common understanding of the terms, concepts, histories, and customs at issue.
Participants generally agreed that formal and informal justice systems had much to learn from one

another.

However, whether as a matter of principle or in specific national contexts, there were some divergences
of opinion regarding whether, as regards indigenous justice systems’ relationship with formal State
systems in particular, it was better to have equal parallel and separate systems, each with full authority
and autonomy within their own sphere, or to seek to integrate the systems through for instance an
appeals process that leads to some form of unified body at the highest level of court (or other solutions
sitting somewhere between total separation and ultimate unification).

As regards non-indigenous traditional or customary justice systems, some participants felt that in certain
specific national contexts with which they were familiar, with Pakistan as a key example, the structure
and practices of a particular system were so profoundly infused with norms and practices of a
discriminatory nature or otherwise diametrically opposed to universal human rights norms, and had
demonstrated a total lack of openness to outside engagement or internal dissent, that there was no
conceivable role for that particular traditional system compatible with human rights and the rule of law.
Rather than constructive engagement or coordination, they argued, in their specific context the State
should instead be seeking to abolish and supplant the traditional system, while ensuring improved access
to the formal State system (even while acknowledging that the State system itself required significant
further development to implement international human rights standards).

Human Rights of Women and Gender Equality

Participants also discussed the ways that various indigenous and other traditional or customary justice
systems, as well as formal systems, positively or negatively affect gender equality and the realization of
the human rights of women, as well as how potential inconsistencies between international human rights

law, and the practices of certain justice systems, could be best addressed.

Describing the situation in Indonesia, beginning with the formal justice system, it was explained that
Indonesia’s laws support women’s rights and address issues of gender discrimination. Indonesia’s
Constitution, it was said, provides that women are to be free from all forms of discrimination. Moreover,
domestic legislation, such as a 2004 law aimed at eliminating domestic violence, as well as laws seeking
to eradicate human trafficking, have been adopted by the Indonesian government. Indonesia has ratified
both the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) and the
International Covenant on Civil and Political Rights (ICCPR). Furthermore, it was reported, the Bangkok
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General Guidance’ has been integrated into Indonesian law, in order to effectively incorporate a gender
perspective into judges’ work. As such, judges in the formal system are now required to consider the
international conventions relating to gender equality that have been adopted by Indonesia, and to
participate in trainings on CEDAW and other similar legal instruments. The customary law system in
Indonesia, it was explained, does not currently have similar mechanisms and regulations for reducing
gender inequality and discrimination. Thus, while national rules and policies require formal judges to
follow rules that promote gender equality and address bias and discrimination, no similar measures have
to date been adopted by or in relation to customary judges, and consequently a gap exists between the
formal and informal systems as regards the effective promotion and protection of women’s human rights.
Moreover, given the frequency with which communities utilize traditional and customary systems, this
gap illustrates how formal recognition of equal rights between men and women does not necessarily
guarantee substantive equality on the ground.

Participants also discussed situations where the combined effect of discrimination in both formal and
informal systems results in a joint failure to effectively promote and protect women’s rights. For example,
it was suggested that formal and informal systems in Pakistan effectively converge into one patriarchal
system that facilitates the exclusion and discrimination of women. In many Pakistani rural communities,
it was explained, so-called “honour killings” are seen as an accepted means for men to obtain justice

informally (at the expense of women'’s lives) with the acquiescence of the formal justice system.

Another participant noted how certain traditional and customary legal systems effectively tie social
harmony to the silencing of women, as demonstrated by the practice of giving women away in marriage
in order to end community feuding. Furthermore, as several participants described, women often
simultaneously face an ultimatum from both justice systems - if they appeal to the community for
justice, the State will not intervene to help them, and if they choose to appeal to the State, the
community will similarly withdraw its support. It was noted how this ultimatum clearly conflicts with the
common notion that individuals’ rights should be upheld and protected wherever and whenever they are
violated, regardless of where one turns to for support.

Based on this discussion, the question arose: is there a way to bridge the justice gap between formal and
informal systems, as relating to women'’s rights and gender equality? As some participants noted, some
international experts and civil society actors have recommended that certain informal systems be banned
completely because of the extent and depth of their lack of regard for women’s rights and gender
equality, with those involved in such systems prosecuted. On the other hand, others argued that in some
or all situations it may be possible to envision a more holistic system, in which formal and informal
mechanisms coordinate with one another to more effectively provide justice to all persons, untainted by
discrimination and violence against women, or at least, without seeing deeper or more prevalent

discrimination in the informal system than exists in the formal system.

Indeed some participants took the approach that in most if not all situations, neither the formal nor the

informal system is without fault in relation to gender discrimination and violence, and moreover, that

7 The Bangkok General Guidance for Judges in Applying a Gender Perspective was adopted by judges
from Philippines, Thailand, Timor Leste, and Indonesia, at a meeting in Bangkok in June 2016, hosted by
the ICJ and UN Women. https://www.icj.org/wp-content/uploads/2018/06/Southest-Asia-Bangkok-
Guidance-Advocacy-2016-ENG.pdf
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each has positive aspects that can be used to inform and reform the other. In this respect, participants
noted several mechanisms utilized by some customary justice systems to promote women'’s rights. For
example, a participant explained how in Myanmar, village committees that address informal disputes are
often accompanied by a woman’s organization that seeks to provide support to women involved in those
cases, and to assist more women in becoming involved in the informal justice system - thus providing a
kind of support which is lacking in the formal system. Such informal system mechanisms may be used to
inspire the creation of similar tools within the formal system, and in this way the systems can improve

one another.

Ultimately, participants generally called for greater awareness by formal actors of local legal traditions
and customs (especially those in remote areas), capacity building and other measures to persuade or
pressure judges within traditional and customary systems to better promote and protect women'’s rights
in their justice processes, and greater efforts by formal government officials to determine how the formal
and informal systems can better coordinate with, and support, one another.

At the same time, several participants maintained that other actors needed to recognize and avoid
undermining the efforts of women'’s rights campaigners and other national actors in some countries, to
abolish certain traditional or customary systems that perpetrate deep discrimination and violence against

women and that do not respond to internal or external efforts towards changing their practices.

Fairness, Impartiality, and Use of Coercive Powers

Participants next discussed the procedures and composition of traditional justice systems - including the
processes by which decision-makers are chosen, decisions are made, punishments imposed, and efforts
are coordinated (or not coordinated) with formal systems - and whether and how such aspects relate to

efforts to promote and ensure fairness and impartiality for those seeking and receiving justice.

Several participants noted the implications of even having such a discussion about fairness in connection
with informal justice systems. Many persons are inherently biased against informal systems in this
context, it was argued, believing that formal systems are necessarily more independent and impartial
than other systems; however, the participant emphasized, the formal system has its own flaws, and in
many contexts itself fails in practice to ensure independence and impartiality for those seeking justice.
Moreover, some participants questioned whether it was appropriate to try to apply standards of fairness
that were originally developed for formal courts, to radically different justice traditions, or if some other
minimum standards should be applied in the context of customary systems.

With these considerations in mind, participants discussed the types of punishments utilized by informal
systems. One participant described the practices of a particular traditional community where justice can
be enforced through the imposition of a fine or judicial order, or through a “spiritual component”, or both.
The spiritual component can have greater deterrent value, it was suggested, than other forms of
punishment, as it threatens the perpetrator and his or her loved ones with punishment from the
perpetrators’ ancestors (a kind of psychological punishment). According to the participant, many

individuals are more afraid of the informal system for this reason, as the formal system does not impose
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this type of spiritual punishment. Because there are no clear guidelines as to which system should hear
certain types of cases, forum shopping then occurs, with individuals choosing to try cases in systems
they believe will impose a lighter penalty.

Another participant pushed back on the notion that there is or should always be a choice between
systems, arguing that in some cases, perpetrators who have been punished in the formal system must
allegedly still go through the customary system within their communities. Therefore, there is concern that
some individuals are actually tried and punished twice for the same act, due to the lack of coordination
between systems.

It was affirmed more generally that the primary aim of indigenous and other traditional or customary
systems is typically to restore community peace and cohesion, rather than necessarily to address the
rights or obligations of individual victims and perpetrators; as such, it was argued, the concept of fairness

was somewhat extraneous to the process.

Here it was suggested that it may be important, and help resolve potential controversies and conflicts, to
take care to distinguish between indigenous or other traditional or customary processes that are truly
“juridical” or “judicial” in their character and consequences - i.e. analogous to the functions performed by
official State courts “in the determination of any criminal charge against him, or of his rights and
obligations in a suit at law” (to use the language of article 14 of the International Covenant on Civil and
Political Rights) - and those that are closer in their character and consequences to mediation or other
forms of “Alternative Dispute Resolution”. Even in relation to official State justice systems, some fair trial
safeguards apply only to criminal trials, or to trials of civil matters; along with questions of judicial
independence and impartiality, these standards would not normally be invoked (or at least not to the
same degree of stringency) in relation to mediation or other forms of Alternative Dispute Resolution that
do not involve exercises of the judicial powers of the State. Formal fair trial guarantees, or requirements
of judicial independence or impartiality, may simply not be the appropriate standards to apply, including
from a human rights perspective, to certain indigenous or other traditional or customary processes that,
although they are aimed at dispute resolution, are not really analogous to the judicial functions of a
formal court to which article 14 of the ICCPR would apply. This would not mean however that human
rights had no role to play in relation to the processes: the substantive outcomes of such processes could
still give rise to concerns in relation to non-discrimination, equality before the law, or other unjustified

infringements of human rights.

Several participants noted how some communities look to local religious leaders to act as decision-
makers in disputes, since many people tend to trust those community leaders. However, some religious
leaders are not fair or impartial, particularly in cases dealing with religious issues, and community
members may fear speaking out against such leaders for their lack of fairness. In other systems, it is the
perpetrators who decide which justice system will be used to resolve a dispute, and this can potentially
result in a lack of fairness for victims. Therefore, some participants suggested it can be important to
establish specific criteria for determining who will act as decision-maker on any given matter, considering

its character, the parties and where it occurred.
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Some participants highlighted that the absence of guarantees or practices to ensure fairness and
impartiality in certain traditional or customary systems can have a particularly negatively impact on the
rights of women. For example, in some traditional systems, only men can be decision-makers (and
sometimes only men can speak — whether as witness or advocate - even if the victim is a woman). Such
exclusion of women, whether enforced formally or informally, results in bias and lack of fairness,
particularly (but not exclusively) in cases involving sexual violence or family matters. Moreover, some
women may not feel comfortable discussing issues like rape with a male decision-maker. Even where
other matters may be dealt with in traditional institutions where women can participate, when it comes
specifically to cases dealing with issues that touch on religion, including divorce or marriage, some
traditional communities mandate that people turn to the church for guidance, in circumstances where the
religious decision-makers are all men. In sum, the kinds of involvement that women have (and do not
have) at the decision-making level, and how this involvement impacts the fairness and impartiality of
decision-making, should be an essential consideration for anyone considering how to engage with

traditional or customary justice systems.

In terms of fairness, impartiality, and consistency more generally, one participant noted how, in his
village, there is no standardized process or procedure for decision-making within the traditional justice
system - rather, the way a case will be resolved depends on a variety of factors, including which parties
are involved, the severity of the case, and whether or not the case involves multiple communities. Both
parties must agree on who will sit on the panel of judges overseeing the case. Nevertheless, it is often
difficult to avoid conflicts of interest, given that panelists come from the same community as the parties,
and it is likely that community members will know one another or even be related. When such a conflict
exists, the parties have a right to reject the panel, and in some circumstances would invite someone from
another village to preside over the case. In cases where there is a conflict between communities, a third
community will need to resolve the dispute. The conflicting communities must then take an oath to
accept whatever decision the third community reaches.

Several speakers pointed to a particular challenge for fairness generated by the uncertainty that
commonly arises over which justice system has jurisdiction over a particular case. There is a risk that
parties will seek perceived advantages by “forum-shopping” between the traditional and formal systems,
or by otherwise exploiting any uncertainty. Several participants emphasized that it may be important to
clearly predefine, by law, which issues are to be dealt with by formal and informal systems. This does not
mean that the same line should be drawn between all formal and informal systems - instead, the line
may depend on the actual systems at play in a given context. Several participants also emphasized the
need for greater collaboration between formal and informal leaders on how cases should be allocated
between systems. Where potentially overlapping jurisdictions is inevitable, in principle there should be
some pre-defined process, if not criteria, in place to decide which should act.

With this in mind, participants offered proposals as to how the two kinds of system may better coordinate

over jurisdiction.

Some participants argued that criminal proceedings should be left to the formal justice system, in light of
the significant consequences for both accused and victims of serious criminal acts, arguing that informal

systems with which they were familiar did not provide the same guarantees of impartiality, independence
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and fairness that the formal system provided. Some participants similarly argued that serious non-
criminal issues should also be dealt with by the formal system, on the basis that formal systems are
better suited to ensure rights protections and guarantees.

Other participants argued that indigenous jurisdiction should not necessarily be limited to certain issues,
that indigenous justice mechanisms could be recognized to have jurisdiction over all things that take
place within a certain recognized traditional territory and potentially over matters affecting indigenous
people or interests even if they took place outside such territory. International human rights norms, they
argued, should be seen as providing a basis for both informal and formal justice systems. Moreover, they
argued, in some cases even of a serious criminal character, adjudication by customary systems may be
appropriate, as victims may prefer for certain matters to be dealt with by the community rather than by
outsiders. Indeed, it was suggested, given the past or present role of some State justice systems in the
colonial or other subjugation, or even attempted destruction, of indigenous communities, it was unjust
and unrealistic to expect those communities and their members to view State justice systems as

” oW

necessarily more “independent”, “impartial” or “fair” than their own systems.

Other participants noted possibilities for different forms of hybrid system. Several participants explained
specific procedures for appeal and review of informal justice mechanisms by formal mechanisms:
traditional issues could be brought initially to an informal court, and if individuals were not satisfied with
that court’s decision, the decision could be appealed to the formal system, but the formal system would
be bound take into account both the legal norms of the Constitution and legislation, and other norms and
communal principles that traditional communities value. Another arrangement was that cases initially
within the exclusive jurisdiction of indigenous justice mechanisms could be subject to challenge or review
before a joint judicial body whose members were drawn from both indigenous and non-indigenous
judicial authorities.

There was general agreement that States must ensure that formal systems are improved and fulfill their
obligations to all people, rather than depend exclusively on informal systems to deliver justice to
traditional communities. Support was also expressed for the proposition that national legislators should,
together with indigenous peoples and, where appropriate, other similar communities, review national
laws with a view to recognizing the role of indigenous, and potentially other traditional or customary,
justice systems in a manner consistent with the rights of indigenous peoples and other international

human rights law and standards.

At minimum, coordination and collaboration between State justice systems and indigenous justice
systems should be increased, including through means to resolve jurisdictional ambiguities. Deeper
integration of the two kinds of systems through hybrid structures should also be jointly considered.

States should also consider whether similar measures would be appropriate in relation to non-indigenous
traditional or customary justice systems, subject however to the possibility mentioned earlier that the
structure and practices of certain such systems may be so profoundly infused with norms and practices of
a discriminatory nature or otherwise diametrically opposed to universal human rights norms, with a total
lack of openness to outside engagement or internal dissent, that there is no conceivable role for that

particular traditional system compatible with human rights and the rule of law.
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Human Rights of Children, and Juvenile Justice

Participants discussed a range of impacts that indigenous and other traditional or customary justice
systems may have on the human rights and welfare of children. Indeed, it was emphasized, the
interaction (or lack thereof) between formal and informal systems can itself have implications on

children’s rights.

Some participants asserted that while a central guiding obligation embodied in the UN Convention on the
Rights of the Child is that all judicial decisions taken in respect of a child must uphold the best interest of
that child, many traditional and customary justice systems instead view their overarching duty to be to
maintain or re-establish the peace, balance and well-being of the overall community. Participants
therefore discussed how best to address potential inconsistencies between international human rights law

and standards, and traditional practices.

Several participants provided examples of how formal and informal justice systems can coordinate
effectively in order to ensure justice and fairness for children. One participant described a dual-track
criminal justice system for juveniles in Indonesia, utilizing both formal and informal systems and taking a
restorative (rather than retributive) approach to justice. Within the informal system, police, social
services, parents, religious leaders, school leaders, and customary leaders all play a role in finding a
solution in a child’s case. If not resolved at the preliminary investigative stage, a case may ultimately
reach a court, but one with judges who are knowledgeable about children’s issues, and who must choose
the appropriate sanctions (if any) according to the best interest of the child. If the child comes from an
indigenous community, the judge will also consider the views of the representative of the indigenous
community on what might be the best solution for the people involved, so as to provide restorative
justice for the community as a whole. No matter whether the informal or formal route is utilized,
however, a restorative justice approach, which draws from local wisdom and traditional and customary
law, must be taken. According to the participant, implementation of this restorative justice approach
within the juvenile criminal justice system in Indonesia required extensive sensitization of Indonesian
society and law enforcement, integrated training of officials such as prosecutors, judges, social workers,
and corrections officers, and the combined efforts and involvement of a number of governmental
ministries, so as to ensure proper coordination and integration of the system. According to the
participant, the number of children imprisoned in Indonesia has markedly decreased following
implementation of the system. While obstacles remain - including full implementation of the system by
the government and the need for increased capacity building - it was emphasized that the system
presents an example of how formal and informal systems can work together to provide justice for

victims, perpetrators, and communities as a whole.

Participants noted other ways in which formal and informal systems work together to address particular
issues, such as the disproportionate representation of indigenous children in detention systems. In some
cases, according to participants, community elders will recommend that indigenous children be brought

back to their communities, so that the communities themselves can take on the responsibility of
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rehabilitating the children. And in New Zealand, one participated noted, the ordinary State courts will
sometimes transfer indigenous children to indigenous courts, where the common approach is to send
indigenous children back to their communities, so as to learn more about their culture and to strengthen

community bonds.

However, while several participants noted successful stories of informal and formal systems working
together so as to promote children’s rights, other participants emphasized that much more needs to be
done. In one country, a participant explained, the comprehensive protection of children was provided for
in the State’s Constitution, but not reflected in actual practice on the ground. According to that
participant, there is no juvenile justice system in place in the formal courts, where children are treated no
differently from adults. Similarly, in the traditional justice system, there is no differentiation between
children and adults - the system simply considers those who come into conflict with the law as “persons.”
Another participant reported that in Myanmar, many children live on the streets, where they become
involved in crime. These children then find themselves in the ordinary courts, where they are sentenced,
or else waiting for their cases to be heard in adult detention centers. In Pakistan, according to one
participant, formal and informal systems clash over the age at which someone should still be considered
a “child” - a conflict that often plays out in child marriage contexts. And generally, although participants
noted that evidence suggests there is a strong correlation between removing children from their
communities and children becoming involved with crime, there is a lack of effort by many States to

ensure that children are kept with their families.

Participants agreed, therefore, that while many reforms are being done in certain regions, there is still
much work to be done to ensure that children are able to obtain justice and protection in both the formal
and informal systems. Some participants therefore called for increased capacity building, in order to
ensure that both systems are compliant with international standards and both systems can effectively

protect children’s rights.

Towards more Effective Engagement by and with Informal Systems

The Forum concluded with a discussion of how formal and informal systems could better engage with one
another, and with international human rights, in order to improve equal and effective access to justice,

protection of human rights, and the rule of law in the Asia-Pacific region.

Participants largely concurred with views expressed during the 2017 Forum: that indigenous and other
traditional or customary systems are as a matter of fact, the primary means for seeking justice for large
parts of the world’s population, whether out of necessity or preference; that many such systems do or
could make positive contributions to access to justice; that strategies should be sought and implemented
towards seeing the practices of such systems become more consistent with international human rights
norms; and that certainly with respect to indigenous justice systems, and potentially with respect to
other kinds of traditional or customary justice systems, States should give consideration to recognition of

their role within the domestic legal order.

Many participants emphasized that education has an important role to in ensuring indigenous and other

traditional or customary justice systems can make a positive contribution to access to justice and human
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rights. Learning opportunities and opportunities to exchange knowledge about international and national
protections for human rights, as well as the national legal system, should be offered to decision-makers
and other actors within indigenous and other traditional or customary justice systems. Judges,
prosecutors, lawyers and other actors active within the official State justice system should be offered
similar opportunities concerning international and national protections for human rights of indigenous
peoples and other relevant communities, as well as about any indigenous or other traditional or
customary justice systems operating in the country. Whether in the framework of these capacity-building
exercises or otherwise, opportunities should be created for actors from both kinds of systems to come
together to become familiar with one another, to exchange expertise, and where appropriate to

eventually discuss coordination or other issues.

In the Philippines, according to one participant, traditional forms of justice are now included in continuing
education programs for lawyers. Other participants argued that other actors, such as local authorities,
the military, and the police, should also be involved in the education process. One participant noted that
in the Latin American region, cultural experts - such as anthropologists or indigenous authorities - are
sometimes utilized in cases before the formal justice system, to explain local culture and community
norms to formal judges, and suggested this practice may be of interest to lawyers, prosecutors and

judges in the Asia-Pacific region.

Measures should also be undertaken to make all members of indigenous and other communities aware of
their rights, in relation to both kinds of justice systems, and how to seek remedies when they feel their
rights are not being respected. One participant emphasized the importance of educating entire
communities on human rights, arguing that by informing communities about international human rights
standards, human rights may be better promoted on the ground. For example, the participant noted, in
Indonesia, increased awareness of women'’s rights and CEDAW among the population more generally, has
contributed to the acknowledgement of women’s land ownership rights.

Capacity-building and coordination efforts have taken place in Myanmar, according to one participant.
Organizations working on justice-related issues have engaged with local officials, in order to talk to them
about a rights-based justice approach, their own notions of fairness and equality, and how to then
incorporate a rights-based approach into local officials’ existing practices. At the same time, organizations
are collecting records of how local disputes are decided, so as to better understand the functioning of
traditional justice systems. Organizations have pursued this work through collaboration with government

offices, as there is a recognized need for further research on traditional systems.

Participants noted that it is also important to understand the ways in which traditional communities
conceive of justice, in order to have an effective dialogue with traditional communities on such issues.
One participant argued that in many rural, traditional communities, everything is framed in terms of the
community, and that persons (whether from within our without the community) seeking better respect
and protection for human rights within the justice systems that operate in the community, may find that
avoiding speaking about rights exclusively from an individual perspective, and instead finding ways to
relate international human rights norms to concepts already well-known to individuals from the particular
community, will increase the impact of their engagement. Moreover, speaking with traditional actors on

their understandings of the law - for example, of what constitutes a criminal offense — can help
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traditional justice actors avoid unnecessary, unintended conflicts with the formal system. Participants
also recommended that persons and institutions seeking to engage constructively with decision-makers in
indigenous or other traditional or customary justice systems ensure they do not approach leaders or
other community members in ways that may be perceived as condescending. Rather, capacity building
should be presented, and designed in substance, as an exchange of perspectives between persons whose

expertise and experience may differ but is equally deserving of respect.

Several participants emphasized the need for further research and documentation on indigenous and
other traditional or customary justice systems, especially given the wide variety of practices that exist.
Effective engagement with such systems should be informed not only by knowledge about how the
specific system operates, but also comparative knowledge about the outcomes of engagement with
similar systems elsewhere. It was repeatedly emphasized that a one-size-fits-all approach for engaging
with such justice systems not only is unlikely to be effective, it in fact carries risk of having negative

outcomes.

Many participants felt that increased engagement and understanding between indigenous and other
traditional or customary justice systems and official State justice systems is needed in order to improve
respect and protection for human rights by all systems. Rather than focus on differences, some argued,
formal and informal actors may wish to begin with areas of agreement between the two systems, in order
to establish trust as a basis for determining how best to move forward. Some argued that, rather than
necessarily seeking to incorporate informal systems into the formal system, actors may look to

strengthen both systems, so as to best promote effective and equal access to justice for all.

On the other hand, several participants highlighted that a specific set of international norms has been
developed in relation to rights of indigenous peoples, including particularly the UN Declaration on the
Rights of Indigenous Peoples, with specific provisions on indigenous justice systems. They emphasized
that what may be appropriate to the specific situation of indigenous justice systems may not be
appropriate to other kinds of traditional or customary justice systems. Furthermore, while State
recognition or other forms of constructive engagement with traditional or customary justice systems may
be seen as “optional” in other contexts, in the specific context of indigenous justice systems, such
recognition and constructive engagement is a matter of obligation.

At the same time, speaking of non-indigenous traditional or customary justice systems with Pakistan as a
specific example, some other participants reiterated that in their experience, the structure and practices
of certain such systems may be so profoundly infused with norms and practices of a discriminatory
nature or otherwise diametrically opposed to universal human rights norms, with a total lack of openness
to outside engagement or internal dissent, such that recognition or constructive engagement by State
institutions should be rejected as incompatible with the State’s international human rights obligations. In
such specific circumstances, they argued, actors from outside of the national context should be careful to
ensure that they do not undermine the work of local civil society and local authorities to see such
systems limited or abolished, by seeking to constructively engage with the systems or their leaders in

ways that could inadvertently and unjustifiably increase perceptions of their legitimacy.
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Conclusion

The 2018 ICJ Geneva Forum on indigenous and other traditional or customary justice systems in the
Asia-Pacific region was both in itself an important exchange of experience and expertise by judges,
lawyers and other practitioners from formal and informal systems from around the region, and generated
important insights that will contribute significantly to the global guidance to be published by the ICJ in
2020.

Forum participants reaffirmed the potential for indigenous and other traditional or customary justice
mechanisms to contribute to the realization of equal and effective access to justice, particularly for
indigenous, rural, poor and other marginalised populations. Participants stressed the importance of
sustained consultations and engagement directly with indigenous justice systems, to encourage their
development in harmony with international human rights standards and in coordination with more official
or formal national legal institutions. Participants also highlighted the opportunities and risks associated
with similar forms of constructive engagement with other, non-indigenous, traditional or customary

justice systems.

Participants further agreed that States must at the same time ensure that formal systems are also made

more accessible, both in practical and in cultural terms, to relevant communities.

In line with articles 5, 34, 40, and 46 of the UN Declaration on the Rights of Indigenous Peoples,
constitutional or other legal provisions should recognize the role of indigenous justice systems, within an
overall framework for protection and promotion of international human rights standards. Indigenous
peoples and States should jointly consider means for improved coordination and collaboration between
indigenous and non-indigenous justice systems, with a view to seeing the different systems work in
harmony to provide effective access to justice and protection of human rights for all people.

A similar approach may be appropriate in relation to certain other non-indigenous traditional and
customary justice systems. However, some participants argued that certain traditional and customary
justice systems not of an indigenous character are based on conceptual foundations and practices so
deeply in conflict with international human rights and the rule of law, and so closed to change or
dialogue, that recognition or other constructive engagement was either not possible or would be counter-
productive; in such circumstances, they argued, State authorities could be justified in seeking to abolish
such systems (but at the same time, authorities would be under an obligation to ensure the accessibility
of official courts that themselves comply with international human rights and rule of law standards).

Among the possibilities for constructive engagement highlighted at the Forum, in addition to increased
recognition and support from State institutions to indigenous and, where appropriate, other traditional or
customary justice systems, participants emphasized the need for increased opportunities for exchange of
expertise and experience, education, awareness-raising and other capacity-building efforts, in order to
break down biases and stereotypes and to improve all actors’ knowledge of international human rights
standards and indigenous and other traditional or customary practices. The overarching aim of all such
activities should be to improve equal and effective access to justice and protection of human rights for

all.
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Among the existing obstacles to access to justice identified by various participants, within both
indigenous and other traditional or customary justice systems and official State justice systems, were the

following:

e Lack of understanding, recognition and resources for indigenous or other traditional or customary
justice systems, on the part of the State authorities and other actors;

» Insufficient coordination and collaboration between judicial and other actors within the two kinds

of systems;

¢ The influence of stereotypes and implicit discrimination in considering how different justice
systems operate, as well as their values and aims, impeding efforts to build common
understandings across the systems, including as regards notions of fairness, justice, and human
rights;

e Failure of State institutions and other actors to recognize and respond to a pervasive lack of trust
in official State justice systems on the part of indigenous peoples and other subjugated
communities, in situations where the State justice system itself participated in or perpetuated
historical violence and discrimination against those communities (particularly where the State
justice system’s role has never been fully acknowledged and addressed), or where other State

institutions continue in the present to perpetrate such violence or discrimination with impunity;

* On the one hand, lack of a real choice of justice system for individuals seeking justice due to the
practical inaccessibility of the official State justice system, or else due to pressure on individuals
to exclusively use one or the other of the State or traditional system and completely forsake the
other system’s assistance; and on the other hand, failure to adequately define the distinct
jurisdictions of different systems and to provide an appropriate means of resolving jurisdictional
conflicts when they arise.

The scope of matters over which indigenous or other traditional or customary justice systems may
exercise authority remained a matter of discussion and some differences of opinion. Although no
consensus was reached by participants at the Forum, one suggestion was that it would be helpful to
those working in this area if the Human Rights Committee were to revisit and elaborate upon its position,
particularly in relation to indigenous justice systems, in consultation with other experts and relevant

stakeholders.

Participants also highlighted how failures to ensure fairness, impartiality, and independence in some

aspects of both systems further impede access to justice. Among the key concerns were

e Official State justice systems’ lack of awareness or consideration of the culture and practices of

indigenous or other traditional actors, leading to over-criminalization by the formal system;
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e Exclusion or other discrimination against women as decision-makers or participants in the
traditional system (keeping in mind however that often the official State justice system may
similarly exclude or discriminate against women), leading in turn to discriminatory impacts on

women in the substantive outcomes of justice processes;

e Lack of guidance on whether and how established notions of fair trial safeguards, and judicial
independence, impartiality, integrity and accountability, apply to decision-makers and decision-

making processes in indigenous or other traditional or customary justice systems.

On this last point, while there are many complex and potentially contradictory issues from a human rights
perspective in deciding whether or how international fair trial standards should apply to an indigenous or
other traditional or customary justice mechanism, it may be helpful to narrow the focus by assessing the
extent to which the mechanism is, in the relevant matter or matters, in fact exercising coercive and
adjudicative powers akin to a court or tribunal adjudicating a criminal charge or civil lawsuit (in relation
to which human rights law would insist upon formal fair trial protections), or is instead fulfilling a more
consensual and mediating role more akin to alternative dispute resolution (in relation to which human

rights law might not apply fair trial requirements, even in the formal system).

While the focus of the Forum was mainly on the composition and procedures of indigenous and other
traditional or customary justice systems, and their relationship with official State justice systems, a range
of other observations regarding the substantive legal norms applied by such systems arose. Some of a
more positive nature were about the potential for indigenous or other justice systems to have greater
impact in terms of rehabilitation and reintegration of offenders, ensuring justice for victims from groups
that are typically marginalized by the official State system, and restoration of community well-being.
However others were of a more negative character, in terms of potential for arbitrary or unjust
punishment of individuals, families or other groups in the name of the best interests of the community,
discriminatory impacts on women of substantive outcomes, and failure to make the best interests of the
child the overriding concern in matters relating to children.

While there was a sense that the limited research and experience to date may suggest certain patterns
globally and regionally in the approaches and practices of indigenous and other traditional or customary
justice systems, the essential importance of understanding and responding to very local and specific
contexts in light of the diversity of situations was repeatedly stressed. To take one example, in one locale
women who have been subjected to sexual violence may find their cases are systematically marginalized
or ignored by the police, prosecutors and judges in the formal justice system, and may see the
indigenous or other traditional or customary system as being far more effective in actually holding the
perpetrator to account and addressing the situation and needs of the victim; whereas in another locale
women may experience the opposite: sexual violence is systematically ignored or downplayed in the
traditional or customary justice system, and their only realistic hope for addressing impunity and meeting
their needs lies in the official State system. Key, then, is that strategies and approaches for engaging
with justice systems need to be highly sensitive to and based on a sound assessment of the local
situation, and should be developed in conjunction with not only the leadership of, but also other members

of, affected communities.
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Forum participants were supportive of the ICJ’s own plans to continue its work on indigenous and other
traditional or customary justice systems. The ICJ will continue to periodically update its Compilation of
International Sources on Indigenous and other Traditional or Customary Justice Systems, setting out
relevant treaty provisions, standards, conclusions and recommendations of UN and other expert bodies.
In 2019-2020, the ICJ plans to convene further regional consultations in Africa and potentially in Latin
America, as well as a final global forum in Geneva in 2020.

The UN Special Rapporteur on the Rights of Indigenous Peoples has announced that her report to the
Human Rights Council in September 2019 will focus on indigenous justice systems. The interactive
dialogue on her report will be an important opportunity for States and civil society to further exchange
views on the best means of implementing the relevant provisions of the UN Declaration on the Rights of
Indigenous Peoples in the diversity of contexts around the world.

The Geneva Forum global and regional consultations, the Special Rapporteur’s report and associated
dialogue, and the ICJ’'s own research, global experience and expertise, will provide a foundation for the
development by the ICJ of further legal, policy and practical guidance, including conclusions and
recommendations on the role of indigenous and other traditional or customary justice systems in relation
to access to justice, human rights and the rule of law. To be published in 2020, it will be aimed at
assisting actors within indigenous and other traditional or customary systems, actors within State
institutions, civil society and international development and other agencies, to better secure equal access
to justice for all, legal protection of human rights, and the rule of law.
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Programme

9'" annual Geneva Forum of Judges & Lawyers

Bangkok, Thailand

Thursday, 13 December 2018

9:30 - 11:00

11:15 -12:30

13:30 - 15:15

Opening Session & Introduction of the Forum

Explanation by ICJ of background, scope and intended focus of Forum.
Participants briefly introduce themselves and their experience with traditional
and customary justice systems.

Equal and Effective Access to Justice

What is the potential for traditional and customary justice systems to
contribute to the realisation of equal and effective access to justice,
particularly for rural, poor and other marginalised populations in the Asia-
Pacific region, including in connection with Sustainable Development Goal 16?

How do international human rights of ethnic, religious or linguistic minorities,
the particular rights of indigenous peoples, and cultural rights more generally
relate to traditional and customary justice systems in the Asia-Pacific region?

What challenges and risks need to be overcome in seeing traditional and
customary justice systems contribute to equal and effective access to justice
in the Asia-Pacific region, and how to address them?

Legal Status of Traditional Justice Systems at the National Level

Are traditional and customary justice systems recognised by the Constitution
or other national laws in different countries in the region?

Do the Constitution or other national laws set out the relationship between the
traditional or customary justice system, and the ordinary courts of the
country?

What kinds of matters can traditional and customary justice systems decide in
different countries in the region?

Where there is overlapping jurisdiction between traditional systems and the
ordinary justice system, who can determine which system will address a
particular case, what is such a determination based on, and what can people
do if they disagree with that decision?
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15:30 - 18:00 Human Rights of Women, Gender Equality

* What impacts - negative or positive, actual or potential — do the mechanisms
and processes of traditional and customary justice systems have on the
human rights of women?® For instance as regards:

o effective participation by women (as decision-makers, parties,
witnesses);

o the right of women to non-discrimination, including in relation to access,
process and outcomes;

o practices relevant to the right to remedy and reparation, with particular
impact on women; and

o treatment of cases of alleged violence against women.

* What other impacts - positive or negative - do traditional and customary
justice systems have from the perspective of gender analysis?

* How best to address any potential inconsistencies with international human
rights law and standards?

Friday, 14 December

9:30 - 12:30 Fairness and Impartiality, Use of Coercive Powers

* What are the processes and criteria by which decision-makers within
traditional justice systems are chosen?

* How do the decision-makers in informal justice systems ensure their decisions
are independent and impartial, free from bias, corruption and discrimination?

* How do traditional justice systems guarantee the fairness of the proceedings
(considering elements such as: the right to a fair and public hearing, the right
to be heard by an independent and impartial decision maker, the right to legal
representation and assistance, the right to interpretation if necessary, the
right to legal aid, the right to non-discrimination in access to public office)

* What coercive powers do traditional justice systems use during the process
(deprivation of liberty of persons accused, witnesses; getting information from
people who resist providing it; etc.)? (considering elements such as: the right
not to be subject to torture or other cruel, inhuman or degrading treatment;
the right not to be subject to arbitrary arrest or detention).

e What kinds of punishments or other coercive measures can traditional justice
systems impose to resolve the case? (considering elements such as: the
prohibition against torture or other cruel, inhuman or degrading punishment;
the right to life; the right to effective remedy).

e Can the decision of a traditional justice system be appealed or reviewed by
another body? If so, by what bodies and on what grounds?

8 Please note that the inclusion of a specific session on the rights of women in the schedule is not
intended to restrict discussion of the situation and rights of women to that session. To the contrary,
participants are encouraged to consider and discuss gender perspectives and other intersecting aspects
of discrimination on multiple grounds, whether in relation to ordinary courts or traditional or customary
systems, throughout all parts of the programme.
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14:00 - 15:30 Human Rights of Children, Juvenile Justice

* What impacts - negative or positive, actual or potential — do the mechanisms
and processes of traditional and customary justice systems have on the
human rights of children? For instance, as regards:

o

effective participation by children (as complainants, defendants, or
witnesses); and

the rights of children, including the principle of primary consideration of
the best interests of the child and standards for the administration of
juvenile justice, in relation to access, processes and outcomes.

* How best to address any potential inconsistencies with international human
rights law and standards?

15:45 -17:30 Towards more Effective Engagement by and with Traditional
Justice Systems

With a view to improving equal and effective access to justice, protection
of human rights, and the rule of law in the Asia-Pacific region:

How can decision-makers and other actors in traditional and
customary justice systems better engage with international human
rights?

How can judges, prosecutors and other actors from ordinary
justice systems engage with decision-makers and participants in
traditional and customary justice systems, with a view to
improving equal and effective access to justice, protection of
human rights, and the rule of law?

What approach should international non-governmental
organisations, national and international development agencies,
and inter-governmental organisations take with traditional and
customary justice systems?
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