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The International Commission of Jurists (ICJ) and the Greek Council for Refugees (GCR) welcome the
opportunity to present this submission to the United Nations Special Rapporteur on the human rights of
migrants, Felipe Gonzales Morales, pursuant to his call for inputs on his next thematic report. The
organizations hope that this contribution will be helpful to the Special Rapporteur in preparation of his
forthcoming report on ending immigration detention of children and seeking adequate reception and
care for them, which is expected to be submitted to the 75th session of the General Assembly.

The submission will mainly respond to Question 4 raised in the call for submissions: Challenges and/or
obstacles in the development and/or implementation of non-custodial alternatives to immigration
detention of children and their families, and it will in particular be focusing on the situation in Greece.
For more details of the submission please check here.

The ICJ and European Council for Refugees and Exiles (ECRE), supported by GCR, have submitted a
collective complaint to the European Committee on Social Rights in 2018, IC) and ECRE v Greece

(173/2018), concerning the situation of migrant children in Greece, which covers, among other issues,
the detention of migrant children. The Committee has since ruled on immediate measures against

Greece in May 2019, to protect the rights of migrant children given the serious concerns about the
gravity and urgency of their situation. The Committee’s decision required the government to
immediately provide migrant children with appropriate shelter, food, water, education and medical
care; to remove unaccompanied migrant children from detention and from Reception and Identification
Centers (RICs) at the borders, place them in suitable accommodation for their age and appoint effective
guardians.’ Greece has failed to implement the decision of the Committee and migrant children remain
in detention in Greece. The Committee’s prescription regarding provision of food, water, education,
appropriate shelter and health care have neither been fully implemented. Additional challenges now
arise from the Covid-19 crisis.

This joint submission focuses mainly on the challenges in the development and implementation of non-
custodial alternatives to immigration detention of children and their families in Greece as well as the
current Covid-19 pandemic and measures taken in that context by Greece that impact detention of
migrant children.

1. Obstacles and challenges to the development and implementation of non-custodial alternatives to
immigration detention of children and their families in Greece

Greek law does not prohibit the detention of migrant children.? That is contrary to the Convention on
the Rights of the Child as Greece has an obligation, particularly under the CRC, generally to desist from
the immigration detention of children.? Despite this general prohibition, migrant children are routinely
and increasingly being detained in Greece." The resort to detention of migrant children has been a
consistent practice in Greece for many years and stems, in significant part, from the severe
shortcomings in the child protection system in Greece and from the severe accommodation shortage
across the country.’ The detention of unaccompanied migrant children may be prolonged for periods
exceeding several weeks or even months, pending their transfer to accommodation.®



As repeatedly found by national and international monitoring bodies, detention of unaccompanied
migrant children takes place in inadequate conditions in Greece, in police stations, which by their nature
are not suitable for detention exceeding 24 hours,” and in pre-removal detention facilities.® According to
the official statistics issued by the National Center for Social Solidarity, under the supervision of the
Greek Ministry of Labour and Social Affairs, as of 30 April 2020, 276 unaccompanied children remained
in detention.’

1.1 “Protective custody”

The aforementioned law PD 141/1991' (Article 118), refers to the possibility for an unaccompanied
child to be placed under protective custody.™ Detention on the ground of ‘protective custody’ is not
subject to a maximum time limit,*> which as noted by the European Court of Human Rights (ECtHR) in
H.A. and others v. Greece, "can lead to arbitrary situations of prolonged child detention in violation of
domestic law and, in particular, of Article 5 ECHR and Article 3 of the Convention on the Rights of the
Child.”*?

Article 3 of the Convention provides that in all actions concerning by public authorities, the “best
interests of the child shall be a primary consideration.” Despite the fact that detention, according to
national legislation,™ should be imposed on the basis of an individual assessment and as a measure of
last resort, particularly in the case of children, no “best interests” determination procedure is provided
by Greek law and thus no assessment of the best interests of the child takes place before or during
detention, in contravention of national legislation and international law, including the Convention on
the Rights of the Child." Furthermore, as there is no legislation prescribing a procedure for assessing
migrant children’s ages in detention, detained unaccompanied migrant children are in practice deprived
of any age assessment guarantees.'® These shortcomings with regard to the age assessment procedure
result in a number of children being wrongfully identified and registered as adults, and placed in
detention together with adults."

Whilst in protective custody, unaccompanied migrant children are typically held with unrelated adults,™®
including of the opposite sex,'® deprived of access to outdoor facilities, recreational or educational
activities, interpreters, legal assistance or child-friendly information.?® These conditions are contrary to
international standards ** and in direct violation of domestic legislation, > which provides that
unaccompanied migrant children should not be detained with adult detainees, should have access to
recreational activities and be appointed a legal representative as a matter of priority.?® In police stations
and pre-removal centres, unaccompanied migrant children have been found to be held in overcrowded
cells.?*

1.2 Detention upon arrival, pending transfer and pending removal

Children are also regularly detained upon arrival,” pending transfer’® and pending removal.”’ In October
2018, the average period of detention of unaccompanied migrant children in Northern Greece was
reported to be between 30 days and three months.?® Throughout 2019, average periods of detention of
unaccompanied migrant children in the Pre-Removal Detention Center of Orestiada, in Northern Greece,
pending their placement in a shelter, was 6 months.?® In April 2020, about 85 unaccompanied children
were held in detention (“protective custody”) in the pre-removal centre of Amygdaleza, among them a
14-year-old unaccompanied girl from Syria, for an average period of about three months.*



Such detention of children is in violation of international law. Under both EU law and international law,**
even for adult detainees, administrative detention is, with few exceptions, generally prohibited.>* To
detain them further while their claims are being resolved would be arbitrary in the absence of particular
reasons specific to the individual, such as an individualized likelihood of absconding, a danger of crimes
against others or a risk of acts against national security.”® The decision must consider relevant factors
case by case and not be based on a mandatory rule for a broad category; must take into account less
invasive means of achieving the same ends, such as reporting obligations, sureties or other conditions to
prevent absconding; and must be subject to periodic re-evaluation and judicial review.*

Under both EU and international law, pre-removal detention is only justified where there is a realistic
prospect of removal within a reasonable time.> When there are no such realistic prospects, including
due to border closures or travel restrictions imposed in response to COVID-19, there is no legal basis for
detention.

The ICJ and GCR request the UN Special Rapporteur on the rights of migrants to take account of these
serious and systematic shortcomings of the Greek system that lead to children being deprived of their
liberty and hinder effective development and implementation of non-custodial measures as
alternatives to immigration detention of children.

2. Specific obstacles and challenges raised within the Covid-19 pandemic and measures taken:
Restrictions on freedom of movement and deprivation of liberty

In the week of 1 April, the Ritsona camp was sealed off after 20 persons from the camp tested positive
for the Covid-19 virus.>*® On 5 April, the Malakasa camp was put on lockdown after a man tested Covid-
19 positive in the camp.?” On 11 April, the Koutsochero camp was similarly sealed off, after it arose that
a member of the local Roma community, who had been found Covid-19 positive t, had “come to
contact” with the camp’s population.®® Lastly, on 16 April, the Kranidi accommodation site (Galaxias
hotel) was preventively sealed off, reportedly after an employee of the local hospital was tested positive
to Covid. Following the random identification of a Covid-positive pregnant asylum seeker a few days
later, and the subsequent testing of the hotel’s 471 hosted population, an additional 149 asylum seekers
tested positive to Covid-19.% There are also a number of children with their families and
unaccompanied minors in the camps that have been put on lockdown.* Preventive measures included
effective lockdowns of the island camps and in Moria, only 100 people per hour are permitted to
leave.*!

Forced lockdowns of whole reception centers effectively turn open reception centres into closed
centers, depriving asylum seekers of their liberty. Under the ECHR, a deprivation of liberty must be:
justified for a specific purpose defined in Article 5.1, be ordered in accordance with a procedure
prescribed by law, and not be arbitrary. Under both EU and international law, deprivation of liberty or
restriction on freedom of movement must comply with other human rights guarantees, such as: the
conditions of detention respecting human dignity or never putting the health of individuals at risk.
Under article 9 of the ICCPR, as well as in international refugee law in regards to asylum seekers, the
State must show that the detention was reasonable, necessary and proportionate in the circumstances
of the individual case, in order to establish that detention is not arbitrary.

As specified by the Human Rights Committee,*” detention in the course of proceedings for the control of
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immigration in order not to be arbitrary must be justified as reasonable, necessary and proportionate in
the light of the circumstances and reassessed as it extends in time.** Children should not be detained for
immigration purposes at all under international law.**

Furthermore, the severely overcrowded, unsanitary and unsafe conditions prevailing in these centres,
amid the pandemic, prevent asylum seekers from complying with hygiene rules and standards (e.g.
“social distancing”), thus actively increasing the risks to their health amid the pandemic.

Imposing detention on the reception centers can exacerbate the health situation of those
accommodated there. Prisoners and those in detention in Greece, as elsewhere around the world face
real risk of infection and lack of access to appropriate healthcare measures as a result of their
detention.”

Especially in this situation, ensuring that non-custodial measures and alternatives to detention are
available to children, coupled with effective access to health care and if needed isolation and other
health-related measures, is necessary for Greece for to comply with its international legal obligations
regarding the prohibition of immigration detention of children and the right to highest attainable
standard of health.

The ICJ and GCR recommend that the UN Special Rapporteur on the rights of migrants take particular
account of the obstacles to development and implementing non-custodial measures in the framework
of Covid-19 measures and unlawful resort to further immigration detention of children.

! International Commission of Jurists (ICJ), Greece: European Committee on Social Rights decision on « immediate measures » for migrant
children requires urgent action, 4 June 2019. See the full complaint: European Committee for Social Rights of the Council of Europe,
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2018.
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*® AIDA, Report on Greece, update 2019, forthcoming; Arsis, 2020. ACUVOSEUTOL AVAALKOL — KPATOUHEVOL, EYKAWPLOHEVOL EV LEGW TG
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* See international standards referred to in endnote 3.




