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I. Introduction
June 2020 marks the 53rd year of Israel’s occupation of the Palestinian territory. The entrenchment
and protracted duration of the occupation, which began in 1967 following the Six-Day War, have
given rise to a reality of systematic human rights violations against the Palestinians, such as house
demolitions, forced evictions and displacement, restriction on freedom of movement, and arbitrary
deprivations of life and liberty.1 Despite local and international efforts geared towards promoting
international law and accountability, Israel has willfully and constantly failed to meet its
international obligations under international human rights law and international humanitarian law
vis-à-vis the Palestinian population, and to comply with relevant UN Security Council’s resolutions,
including Resolution 242, which required Israel’s complete withdrawal from the Occupied Palestinian
Territory (OPT). 2 On the contrary, the newly formed Israeli Government might take the step of
formally annexing portions of the West Bank and incorporate Israeli settlements and additional
areas, such as the Jordan Valley, into its own territory,3 in plain violation of the UN Charter and the
right to self-determination of the Palestinian people.4
In this briefing, the International Commission of Jurists (ICJ) examines Israel’s failure to implement
and comply with certain obligations under international law. In particular, the briefing employs the
International Covenant on Civil and Political Rights (ICCPR or Covenant) as the framework of
reference to examine a number of human rights violations as they arise in the following contexts:
(a) emergency regulations adopted during the COVID-19 pandemic; (b) the annexation of portions
of the OPT; (c) excessive use of force in the context of Israel’s response to the “Great March of
Return” in Gaza; and (d) the accountability gaps within the Israeli military justice system. In this
respect, the briefing also considers Israel’s failure to comply with the recommendations made by
the Human Rights Committee in its 2014 Concluding Observations as relevant to the abovementioned contexts.
II. Emergency regulations during the COVID-19 pandemic
Since March 2020, the Israeli Government has adopted a number of “emergency regulations” with
the purported aim of tackling the COVID-19 pandemic.5 In this context, Israel has failed to comply
with its obligations under the ICCPR with regard to: (i) the formal and substantive requirements
under article 4 of the ICCPR with respect to the adoption of measures derogating from its Covenant
obligations; (ii) the protection of the right to privacy with regard to the “tracking programme” of
Israeli citizens under article 17 of the ICCPR; and (iii) the respect for detainees’ rights to counsel
and to family visits under articles 2(3), 7, 9, 10, 14 and 17 of the ICCPR.
i. State of emergency
Domestically, a purported “state of emergency” is in effect in Israel since 1948. In its 2014
concluding observations, the Human Rights Committee recommended Israel to expedite the review
process of the legislation governing the “state of emergency” and to revisit the modalities
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concerning its renewal. 6 According to Israel’s fifth periodic report, this review process is still
ongoing.7
After the start of the spread of COVID-19 in Israel, the Government adopted specific “emergency
regulations” with the stated aim of tackling the pandemic. 8 Such measures, however, do not
comport with the requirements under article 4 of the Covenant for the adoption of measures
derogating from Israel’s obligations under the ICCPR.
Article 4 of the ICCPR requires states of emergency to be “officially proclaimed.”9 While Israel’s
Supreme Court affirmed that the spread of the COVID-19 pandemic could be qualified as a threat to
“national security” under domestic law, 10 the Government did not “officially proclaim” that the
COVID-19 pandemic constituted a public emergency “threatening the life of the nation.”11
The adoption of derogations must be communicated to the UN Secretary-General, as prescribed by
paragraph 3 of article 4, and such communications should include “full information about the
measures taken and a clear explanation of the reasons for them, with full documentation attached
regarding their law”, in order to allow other States Parties and the Human Rights Committee to
monitor compliance with the ICCPR.12 Israel has not filed the required communication with the UN
Secretary-General, failing to explain why the COVID-19 pandemic meets the criteria of a state of
emergency.
Article 4 allows the adoption of derogating measures “to the extent strictly required by the
exigencies of the situation”, a condition requiring that “States parties provide careful justification
not only for their decision to proclaim a state of emergency but also for any specific measures
based on such a proclamation.”13 The mere existence of a “public emergency” under domestic law,
which is not justified in accordance with article 4, does not – in and of itself – render automatically
lawful under the Covenant any measure taken with the stated intention of tackling the pandemic
that derogates from obligations under the ICCPR. Accordingly, Israel should have explained in detail
the “strict necessity and proportionality” of each and every emergency regulation adopted to face
the COVID-19 pandemic.14
Derogating measures must also be non-discriminatory. As shown below, the emergency regulations
limiting detainees’ rights to legal counsel and to family visits disproportionately affect in a negative
manner Palestinian detainees, amounting to indirect discrimination prohibited under article 4.
6
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Furthermore, the same regulations, which allow detainees to consult a lawyer by telephone only,
may indirectly infringe upon non-derogable rights in violation of article 4. Due process guarantees,
including the right to legal counsel, cannot be derogated from to the extent they infringe upon nonderogable rights, including the principle of legality and the rule of law.15
By not complying with the formal and substantive requirement prescribed by article 4, the state of
emergency and related regulations adopted by the Israeli Government are in breach of the ICCPR.
ii. The Israeli Government’s tracking programme
In March 2020, the Israeli Government adopted emergency regulations authorizing the Shin Bet
(the civilian intelligence service) and the police to track and monitor, including through cell phone
surveillance and other technological means, Israeli citizens who tested positive to COVID-19, as well
as those who had been in their vicinity.16 Following the petitions filed by numerous NGOs,17 on 26
April 2020 the Supreme Court decided that the Government could not continue to employ the Shin
Bet to implement the tracking programme, unless the Knesset passed dedicated legislation
assigning such a task to the Shin Bet; this is due to the fact that, under existing domestic law, the
Shin Bet is entrusted to deal exclusively with threats to “national security” sensu stricto.18 More
specifically, the Supremen Court affirmed that: (i) in the early days of the spread of the pandemic,
when the Government faced an immediate threat and there was no time to pass primary legislation,
the Shin Bet’s surveillance programme was justified in light of the unique circumstances; and (ii) for
the continuation of such programme to be legal beyond 30 April 2020, primary legislation had to be
passed by the Knesset.19
To be lawful under the Covenant, any interference with the right to privacy must be regulated by
domestic law.20 The Israeli Government’s tracking programme encroaches upon article 17 of the
ICCPR, which guarantees people’s freedom from “arbitrary or unlawful interference with [their]
privacy” and “protection of the law against such interference.” Therefore, under article 17, until the
Knesset – at the very least – passes relevant legislation, the Israeli Government’s tracking
programme is ipso facto unlawful.
Even when a domestic legal basis exists, article 17 nonetheless requires any interference not to be
“arbitrary”, i.e., “even interference provided for by law should be in accordance with the provisions,
aims and objectives of the Covenant and should be, in any event, reasonable in the particular
circumstances.” 21 As a result, the relevant legislation should: (i) specify in detail the precise
circumstances in which interferences with the right to privacy are permitted; (ii) prohibit
generalized surveillance, by any means; (iii) authorize solely the collection of information “the
knowledge of which is essential in the interests of society as understood under the Covenant;” (iv)
safeguard the integrity and confidentiality of the collected information; (v) regulate the gathering,
holding and storage of data; (vi) explain to any interested individuals whether, for what purposes,
and by which State authority relevant data have been collected, and ensure access to such data;
(vii) ensure that interested individuals have the right to rectify or eliminate any information which is
15
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incorrect or gathered unlawfully, as well as the right to an effective remedy in cases of violations of
their right to privacy.22
In light of the above, pending the adoption of a domestic legal framework, the ICJ is concerned
that, in any event, the Israeli Government’s tracking programme is “arbitrary” under article 17 and,
therefore, unlawful under the Covenant because: (a) it is a generalized form of surveillance against
the concerned individuals; and (b) in absence of a legal basis, it does not ensure the respect for any
of the safeguards required under article 17. Moreover, any future legislation passed by the Knesset,
should it fail to conform to the above requirements, will be in breach of article 17.
iii. Respect for the rights to counsel and to family visits of detainees
On 15 March 2020, the Israeli Government adopted emergency regulations that allowed the Israeli
public security minister, at the recommendation of the Israel Prison Service director or the Israeli
police commissioner, to: (i) prohibit family visits to detainees; and (ii) limit their right to consult
with a lawyer to telephone consultations only. While applying to all detainees, such restrictions are
particularly stringent in respect of individuals designated by Israel as “security prisoners” who, for
the most part, are Palestinians from the OPT. As a rule, “security prisoners” have no access to
phone communications, meaning that the ban on family visits will render them completely isolated
from the outside world. Moreover, under the emergency regulation “security prisoners” are allowed
phone consultations with their lawyers only ahead of a scheduled court hearing.23
Under the Covenant, persons deprived of liberty must have access to legal counsel, as well as
adequate time to consult their lawyer in confidence and have them present during questioning, at
all times.24 The right to a legal counsel is critical in ensuring the protection of the right of access to
court, due process guarantees and the right of victims to obtain an effective remedy, which the
Human Rights Committee has defined as essential to safeguarding non-derogable rights, the
principle of legality and the rule of law.25 The Human Rights Committee also affirmed that “[c]ertain
conditions of detention (such as denial of access to counsel and family) may result in procedural
violations of paragraphs 3 and 4 of article 9.”26 By denying detainees access to legal counsel, the
above-mentioned emergency regulations violate articles 2, 7, 9, 10 and 14 of the ICCPR.
Persons deprived of their liberty also have the right to family visits.27 No specific limitation is set
upon this right, except from “appropriate supervision when the legitimate purpose of the detention
so requires, to family members.”28 The Human Rights Committee expressly affirmed that denial of
access to family “may result in procedural violations of paragraphs 3 and 4 of article 9.”29 Denial or
limitations on the right to family visit may amount to a prohibited interference with the right to
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family under article 17. The deprivation of the right to family visits may even constitute cruel,
inhuman or degrading treatment,30 which would infringe upon articles 7, 9 and 10.
In light of the above, by denying detainees access to family visits under the above-mentioned
emergency regulations Israel violates articles 7, 9, 10 and 17 of the Covenant. The fact that the
more stringent restrictions imposed by Israel on “security prisoners” disproportionately affect
Palestinians may also amount to prohibited discrimination in breach of article 2(1) and 4.
In light of the above, the ICJ calls on the Israeli authorities to:
 Ensure that emergency regulations and any related derogating measures adopted
with the stated intention of tackling the COVID-19 pandemic are fully consistent
with article 4 of the ICCPR;
 Cease any unlawful and/or arbitrary interference with the right to privacy of
Israeli citizens;
 Regulate by law any “tracking programme” purportedly aimed at countering the
spread of the COVID-19 pandemic in accordance with the ICCPR, and ensure that
any interferences in the right to privacy be non-arbitrary;
 Repeal the emergency regulations limiting the right to legal counsel and denying
the right to family visits of all detainees. If necessary, relevant sanitary measures
should be adopted to ensure detainees’ full and safe enjoyment of such rights
during the COVID-19 pandemic.
III. Settlements and annexation
Since 1967, Israel’s occupation of the OPT, which comprises the West Bank, including East
Jerusalem, and the Gaza Strip, has been characterized by a process of de facto annexation.31 This
has been effected through the establishment and continuous expansion of Israeli settlements and
related infrastructures, as well as the construction of a “Separation Wall” within the West Bank.
These actions, combined with Israel’s legislation extending its territorial jurisdiction to the
settlements, constitute important evidence of Israel’s intention to appropriate some parts of the
OPT in disregard of international law,32 including the ICCPR.33
i. Settlements
In its 2014 Concluding Observations, the Human Rights Committee called on Israel to cease the
construction and expansion of settlements in the West Bank and East Jerusalem, as well as the
transfer of its own population thereto, and to reroute the “Separation Wall” in accordance with the
International Court of Justice’s 2004 advisory opinion.34 Not only has Israel failed to implement the
Human Rights Committee’s recommendations, but it has continued to expand the settlements and
to transfer its own population into the OPT.35
30
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As the Human Rights Committee noted with concern in 2014, Israel’s settlements and related
infrastructure violate various Covenant rights, including the right to self-determination under article
1 of the ICCPR.36 By failing to dismantle the settlements and related infrastructure, including the
portions of the “Separation Wall” located in the West Bank, and withdrawing all settlers, Israel
continues to violate articles 1, 2, 9, 12, 17, 18 and 26 of the ICCPR.
ii. Annexation
East Jerusalem is the only area of the OPT that has been formally annexed by Israel.37 In 1967,
Israel enacted a number of laws aimed at expanding its jurisdiction over East Jerusalem and its
adjacent areas, effectively annexing the city. 38 In 1980, with a view to further consolidating its
annexation over East Jerusalem, the Knesset adopted a Basic Law (a quasi-constitutional law)
declaring Jerusalem, complete and united, as the capital of Israel.39 The UN General Assembly and
Security Council condemned such acts of annexation as contrary to international law, declaring
them null and void.40
Besides East Jerusalem, until 2015, Israel did not attempt to apply its sovereignty to the West
Bank, keeping the two territorial entities ‒ the State of Israel and the West Bank ‒ as distinct, one
subject to Israel’s sovereignty and jurisdiction, the other subject to Israel’s military rule under the
military commander’s jurisdiction. During the 20th legislature (31 March 2015 – 28 April 2019),
however, sixty bills extending Israeli law to the West Bank,41 or laying the foundation for some form
of future annexation, were introduced in the Knesset, eight of which were approved and entered
into force.42
In February 2017, the Knesset adopted the Law for the Regulation of Settlements in Judea and
Samaria (“Regularization Law”) with the objective of expropriating Palestinian private land in the
West Bank and retroactively “legalizing” Israeli “outposts” and settlements unlawfully established on
it.43 On 9 June 2020, the Israeli Supreme Court, sitting as the High Court of Justice (HCJ), declared
the “Regularization Law” unconstitutional.44 This decision should come as no surprise since even
Israel’s Attorney-General, “during the Law’s legislation process, ... expressed his opinion that it was
unconstitutional.”45
The Higher Education Law, adopted in February 2018 and entered into force on 15 February 2019,
aimed at dissolving the Council for Higher Education operating in the West Bank – which was up
until then headed by the OPT’s military commander – and at placing higher education institutions
based in the Israeli settlements under the authority of the Council for Higher Education operating in
36
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Israel. The Law placed higher education institutions located in the settlements on an equal footing
with all other Israeli universities and colleges to “normalize” their illegal presence in the West Bank.
Furthermore, through this Law the Knesset went beyond its authority by abrogating the military
commander’s authority in the OPT and transferring it to an official Israeli institution.46
In July 2018, the Ministry of Justice drafted a legal memorandum amending the Law on the
Administrative Affairs Court, transferring to the Jerusalem District Court, as opposed to the HCJ, the
authority to adjudicate petitions by Palestinians residing in the West Bank. The memorandum refers
to petitions submitted by Palestinians and by Israeli settlers relating to four issues: freedom of
information, planning and building, entry to and exit from the West Bank, and administrative
restraining orders. While the HCJ’s competence as appellate court in such matters is preserved, the
Law on the Administrative Affairs Court directs the litigation for all practical matters from the HCJ to
the Jerusalem District Court. As a result, the Law extends the jurisdiction of an Israeli domestic
court to the OPT, in contravention of international law.47
Israeli law-makers also proposed a number of bills with clearly-stated annexation aims. In August
2016, a few members of the Knesset introduced a bill with the stated purpose to annex Maale
Adumim, one of the biggest settlements in the vicinities of Jerusalem. The bill was presented to the
Knesset for a preliminary reading but the legislative process was stopped because of the end of the
Knesset term. Similarly, the Greater Jerusalem Bill, presented in October 2017, aims to formally
annex five major settlements located in the West Bank into the Jerusalem municipality. This Bill
would add around 120,000 Israeli settlers to Jerusalem, altering the demographics of the city by
enhancing its Jewish majority. 48 Additional Bills were introduced with the intention to annex all
settlements and outposts located in the West Bank (January 2016), the Etzion Bloc (June 2016),
the entire West Bank (May 2018), the Jordan Valley (December 2018), just to name a few. 49 While
these attempts do not constitute per se acts of annexation, they signal future risks of de jure
annexation should they be realized in the future.
Calls in favour of the de jure annexation of the West Bank, or portions thereof, have been made by
several Israeli state officials.50 The annexation of portions of the West Bank was also part of the
agreement between Prime Minister Benjamin Netanyahu and Kahol Lavan Chairman Benny Gantz,
which led to the formation of the new Israeli government in April 2020. Relevant legislation, whose
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adoption would lead to de jure annexation of the West Bank, is supposed to be introduced before
the Knesset in July 2020.51
Annexation, de facto or de jure, violates the right to self-determination under article 1 of the
ICCPR.52 By formally annexing East Jerusalem, and appropriating on a permanent basis portions of
the West Bank, including the natural resources present therein, Israel impedes the Palestinians to
“freely determine their political status and freely pursue their economic, social and cultural
development”, as well as to “freely dispose of their natural wealth and resources”, as guaranteed by
the right of self-determination enshrined in article 1 of the Covenant. As the Human Rights
Committee stated, the right to self-determination is “an essential condition for the effective
guarantee and observance of individual human rights and for the promotion and strengthening of
those rights.”53 Annexation also infringes other Covenant rights, including freedom of movement
(article 12) and the rights to home, property and family life (article 17). For example, the abovementioned “Regularization Law” (now declared unconstitutional) would have had the effect of
depriving Palestinians in the West Bank of their right to protection of private property from
confiscation and destruction in violation of article 17 of the ICCPR. By effecting acts of annexation,
Israel contravenes its obligations under the ICCPR.
In light of the above, the ICJ calls on the Israeli authorities to:
 Dismantle all the settlements and related infrastructure, including the “Separation
Wall”, in the West Bank and East Jerusalem, and withdraw all settlers;
 Abide by relevant UN General Assembly and Security Council resolutions declaring
the annexation of East Jerusalem as “null and void” under international law, and
renounce its sovereignty claims over East Jerusalem;
 End any conduct aiming at annexing parts or all of the West Bank, and refrain from
taking legislative steps to that end.
IV. Excessive use of force in response to the “Great March of Return”
In its 2014 Concluding Observations, the Human Rights Committee expressed concern over the
Israeli Defence Force’s (IDF) excessive use of lethal force during law enforcement operations in the
OPT, recommending that rules of engagement or “open fire regulations” comply with article 6 of the
ICCPR and the Basic Principles on the Use of Force and Firearms by Law Enforcement Officials. 54
With respect to this, the ICJ highlights the fact that, according to the UN Office for the Coordination
of Humanitarian Affairs (OCHA), as a result of Israel’s response to the “Great March of Return” in
Gaza, which started on 30 March 2018 and continued throughout 2019, “214 Palestinians, including
46 children, were killed, and over 36,100, including nearly 8,800 children have been injured. One in
five of those injured (over 8,000) were hit by live ammunition.” 55 In light of the above, the ICJ
considers that the way Israel employed potentially lethal force in its response to the “Great March
of Return” demonstrates its failure to implement the Committee’s recommendation and comply with
its obligations under the ICCPR.
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Domestic law must protect the right to life from any “intentional or otherwise foreseeable and
preventable life-terminating harm or injury, caused by an act or omission.”56 The use of potentially
lethal force for law enforcement purposes must be regulated by law; any grounds for deprivation of
life must be “defined with sufficient precision to avoid overly broad or arbitrary interpretation or
application.”57 To comply with the ICCPR, potentially lethal force by law enforcement officers must
be employed in a non-arbitrary manner, that is: (i) as a last resort measure for the sole purpose of
protecting life or preventing serious injury from an imminent threat; (ii) only if strictly necessary,
when less harmful means would be ineffective to achieve a legitimate result; and (iii) with
maximum restraint and in a manner which is proportionate to the threat that needs to be
countered.58 These requirements must be incorporated into domestic law and be applied in practice
by law enforcement officers. All law enforcement operations must be “adequately planned in a
manner consistent with the need to minimize the risk they pose to human life.”59 Any deprivation of
life that does not comply with the requirements of article 6 of the ICCPR is arbitrary and therefore
in breach of the Covenant.
Under Israeli domestic law, when undertaking law enforcement operations the IDF can resort to
potentially lethal force only to “remove a real danger to human life or bodily integrity, and subject
to necessity and proportionality.” 60 These principles have been translated into the rules of
engagement employed in the context of Israel’s response to the “Great March of Return”,61 meaning
that Israel has technically complied with article 6 of the ICCPR in this respect. However, Israel has
failed to comply with its obligations under the ICCPR where: (i) it asserted that the legal basis for
using potentially lethal force during law enforcement operations is international humanitarian law,
rather than article 6; (ii) it created the category of “key instigator” or “key rioter” as individuals
targetable even when they do not pose an imminent threat to life or bodily integrity; and (iii) it did
not ensure the practical adherence by IDF members to the principles governing the use of
potentially lethal force under the ICCPR.
i. The legal basis for the use of potentially lethal force
According to Israel, the ICCPR does not apply either extraterritorially, beyond Israel’s boundaries,
or in situations of armed conflict, where international humanitarian law applies, purportedly
displacing the Covenant. Israel therefore asserts that it is not bound by the ICCPR in the OPT,
including in relation to its response to the “Great March of Return.” 62 While the Human Rights
Committee has previously recommended the Israeli authorities to review this position, 63 Israel
continues to maintain it.64
To circumvent the ICCPR in the context of its response to the “Great March of Return” in Gaza,
Israel contended that international humanitarian law provided for rules on the use of potentially
lethal force for law enforcement purposes that are similar to the criteria for such a use of force
under the Covenant. 65 This position, however, is merely instrumental to Israel’s rejection of the
56
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applicability of the ICCPR extraterritorially and during armed conflict. By denying the applicability of
the ICCPR to the OPT, Israel, by implication, refuses to adhere to the detailed guidance on the use
of potentially lethal force the Human Rights Committee has set out in its General Comment No. 36,
which should always be followed in the design of rules of engagement, the planning of law
enforcement operations, and by law enforcement officers in practice.
Furthermore, Israel characterized the UN Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials as “legally irrelevant”, declaring them a “non-binding policy statement”, and
contending that the Principles are applicable only to “domestic, crime-related scenarios, whereas
the border events [the “Great March of Return” demonstrations] are of a different character.” 66
Israel’s position plainly contradicts the Human Rights Committee’s specific recommendation that
Israel abide by the Principles during law enforcement operations,67 and overlooks the fact that the
Principles are designed to apply to any type of law enforcement operations, including violent
demonstrations.68
Israel should acknowledge that its obligations under the ICCPR, including article 6, apply in respect
of “all persons subject to its jurisdiction, that is, all persons over whose enjoyment of the right to
life it exercises power or effective control”, and in situations of armed conflict, including occupation,
where it applies concurrently with international humanitarian law. 69 Additionally, Israel should
incorporate the principles and guidance detailed in the Human Rights Committee’s General
Comment No. 36, the UN Basic Principles on the Use of Force and Firearms by Law Enforcement
Officials and the Code of Conduct for Law Enforcement Officials into its domestic rules governing the
use of potentially lethal force during law enforcement operations.
ii. The notions of “key instigator” and “key rioter”
The rules of engagement employed by the IDF in the context of Israel’s response to the “Great
March of Return” are classified. However, the State of Israel confirmed that they provided that
“where a violent riot poses a real and imminent danger to the life or bodily integrity of IDF forces or
Israeli civilians”, and all other means have been exhausted, “precise fire below the knees of a key
rioter or a key instigator, in order to remove the real and imminent danger the riot poses” is
allowed subject to the principles of necessity and proportionality. 70 The HCJ did not seem to
question the legality of this position.71 This ground for using potentially lethal force was based on an
expanded interpretation of what constitutes an “imminent threat” to human life or bodily integrity,
which in the IDF and the HCJ’s view encompasses the ability of protestors to breach the separation
fence between Gaza and Israel, and cross into the vicinity of Israeli towns.72
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According to the IDF, “‘key instigators’ may be persons who direct or order activities within the
mob, such as coordinating the tactical placement and setting on fire of tires, coordinating people to
contribute towards pulling back parts of the security infrastructure and so on.” In turn, “‘key rioters’
are those who by virtue of their actions incite the mob, influence their behavior or provide the
conditions for which mass breach or infiltration may occur. For example, a person who successfully
breaches the security infrastructure and carries out attacks on IDF positions, exciting the mob into
following his lead. Another example could be a person who works to connect wires to the security
infrastructure so that it may be pulled backwards and made ineffective by the crowds.”73 The IDF
has affirmed that using potentially lethal force against “key instigators” and “key rioters” is “an
effective method for contending with the very real threats posed by violent crowds. By acting
against an individual who contributes towards the actions of the crowd, the IDF is often able to
repel the threats posed by the collective without having to use more substantial force against the
crowd itself.” 74 The IDF has contended that potentially lethal force can be used against “key
instigators” and “key rioters” even when they are not actively part of the action: “‘[k]ey instigators’
and ‘key rioters’ are often conducting activities within the violent riots for a lengthy period of time,
and snipers face a challenge in identifying a time which provides the necessary circumstances for
carrying out their fire while reducing the risk of hitting above the knee or hitting someone else. For
example, snipers may act as a person temporarily moves away from the crowd or rests before
continuing his activity.”75 Accordingly, in the IDF’s view, the rationale for shooting “key instigators”
and “key rioters” is not the imminent threat they pose, but the end result of causing the rest of the
protestors to withdraw.76
The notions of “key instigators” and “key rioters” contravene article 6 of the ICCPR. First, as
asserted by the IDF itself, the use of potentially lethal force against these individuals does not
respond to the purpose of protecting life or preventing serious injury from an imminent threat,
which is the applicable principle under the ICCPR. Any use of force that fails to adhere to this
principle is arbitrary and thus in breach of the Covenant. Second, the notions of “key instigator” and
“key rioter” purport to justify the use of potentially lethal force based on status, i.e. their
membership of a category, rather than their conduct of posing an imminent threat. Status-based
targeting is prohibited under article 6. Unless it is proved on a case-by-case basis that an individual
poses an imminent threat to the life or bodily integrity of another, potentially lethal force against
them cannot be used.
iii. The use of force in practice during Israel’s response to the “Great March of Return”
While the events surrounding the “Great March of Return” were still unfolding, the HCJ assessed
that, on the basis of the materials available to it, it appeared that the IDF had employed potentially
lethal force against Palestinians demonstrators in accordance with the rules governing the use of
force under international and Israeli law, and as incorporated into the rules of engagement.77 The
HCJ, however, decided not to consider the actual implementation of these rules on the ground due
to: (i) its general restraint with respect to reviewing military operational matters, which, it
considers, exceed the judicial and legal realm; and (ii) the fact that the protests and law
enforcement operations were still ongoing.78
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The independent international Commission of Inquiry on the protest in the OPT assessed the use of
potentially lethal force by the IDF in the context of the military assaults on the large-scale civilian
protests, taking into account the distance between the demonstrators and the IDF soldiers, as well
as the protection measures set up by Israel ahead of the demonstrations. 79 According to the
Commission of Inquiry, the IDF failed to adhere in practice to the principles governing the use of
potentially lethal force. First, the Commission found that, based on the concrete circumstances and
the information it had reviewed, protestors who had resorted to violent means, including throwing
stones and other non-explosive objects and burning tyres, had nonetheless not posed an imminent
threat to the life or bodily integrity of IDF soldiers or Israeli civilians. On the other hand, the
Commission conceded that certain tools, such as slinging stones and incendiary kites, may pose an
imminent threat, while concluding that the possibility of using potentially lethal force against
individuals employing such means had to be assessed on a case-by-case basis.80
Second, the Commission of Inquiry affirmed that, in respect of the incidents it had reviewed, the
use of less-lethal force, including sponge-tipped bullets and tear gas, had been sufficient to avert
the possibility of protestors approaching the separations fence or to counter any eventual threat
they could pose. In light of this, it concluded that in all those instances the use of potentially lethal
force could not be justified. The Commission of Inquiry also noted that the use of potentially lethal
force against individual “key instigators” or “key rioters” is inherently unnecessary as long as they
do not concretely pose an imminent threat. Furthermore, it stated that, while defending the
separation fence may in itself be a legitimate aim, and deploying non-lethal means for this purpose
may be justified, employing potentially lethal force to protect the fence as such does not meet the
necessity criterion of averting an imminent threat to life or bodily integrity.81
The Commission also opined with regard to the choice of the bullets employed. The IDF justified the
use of 7.62 sniper bullets, which may cause serious permanent and life-changing injuries, based on
the fact that smaller caliber bullets are not as accurate when employed to fire from a distance of
over 250 meters from the intended target. The Commission, however, noted that an individual
located more than 250 meters away from the shooter is unlikely to be posing an imminent threat to
her or him, hence raising doubts on the necessity to use 7.62 bullets that can cause greater
damage than smaller bullets. Moreover, the Commission observed that the IDF had generally
applied potentially lethal force to avert a threat from becoming imminent, rather than to prevent an
existing imminent threat, calling into question the IDF’s adherence to the principle of
proportionality.82
The UN Commission of Inquiry’s findings confirmed that Israel had failed to ensure that the IDF
respected in practice the principles governing the use of potentially lethal force in its response to
the “Great March of Return”, and hence had violated article 6 of the ICCPR.
In light of the above, the ICJ calls on the Israeli authorities to:




Acknowledge that Israel is bound by the ICCPR both in the context of its
engagement in armed conflict and that the Covenant applies to its operations
extraterritorially, including in the OPT;
Incorporate into the rules of engagement governing the use of potentially lethal
force the principles and guidance set out in the Human Rights Committee’s General
Comment No. 36, the UN Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials and the Code of Conduct for Law Enforcement Officials;
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Ensure that Israeli security forces’ operations strictly comply with these principles
and guidance;
Repeal the category of “key instigators” and “key rioters” from the rules of
engagement regulating the use of potentially lethal force;
Ensure that law enforcement officers, including IDF members, use potentially
lethal force in accordance with article 6 of the ICCPR to guarantee the right to life
and bodily integrity.

V. Lack of accountability
In its 2014 concluding observations, the Human Rights Committee recommended that Israel reform
its investigative system and ensure accountability for the human rights violations committed during
the 2008-2009, 2012 and 2014 military operations in Gaza.83 While it has adopted some limited
reform,84 Israel has failed to undertake a major overhaul of its military justice system. Failure to
investigate and prosecute gross human rights violations, including arbitrary deprivations of life,
torture and other ill-treatment, and enforced disappearance, constitute violations of the ICCPR,
including articles 2(3), 6, 7, 9, 10 and 16.85 Accountability gaps in Israeli domestic law regard both
the legal and institutional frameworks, particularly: (i) the lack of legislation concerning superior
responsibility; (ii) the office of the Military Advocate General; (iii) the threshold to open an
investigation; (iv) operational debriefings; and (v) the fact-finding assessment mechanism.
i. Superior responsibility
No provision in Israeli criminal law establishes criminal liability and corresponding sanctions
consistent with the superior responsibility doctrine,86 according to which superiors are responsible
for failure to prevent or punish crimes under international law by their subordinates, when they
have the requisite knowledge that such crimes are about to be, are being, or have been
committed.87
Israel has an obligation under the ICCPR to establish the responsibility of superiors with regard to
those violations amounting to crimes under international law, including violations of the right to life,
torture and other ill-treatment, and enforced disappearance.88
ii. The Military Advocate General (MAG)
The MAG heads the MAG Corps, the Israeli legal institution in charge of both deterring possible
violations of international law committed by the IDF and holding soldiers accountable. The MAG acts
as a legal adviser to the IDF Chief of General Staff and all other military authorities, while at the
same time enforces law and order within the IDF as the head of the Military Prosecution System
with the support of the Military Police Criminal Investigative Division (MPCID).89 This dual role of the
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MAG Corps compromises the independence and impartiality of the military investigative system: she
or he is in charge of providing legal advice to the military bodies whose activities she or he may
successively investigate. For instance, the MAG approved the rules of engagement governing the
use of potentially lethal force employed by the IDF during its response to the “Great March of
Return” in Gaza,90 while also being in charge of the possible investigation into the incidents that
occurred during such demonstrations. Moreover, the MAG, being a military officer, is not endowed
with the institutional competence to investigate civilian authorities, such as members of the
Government, who may be responsible for crimes under international law committed by IDF
members. In light of the strict hierarchical relationship characteristic of any armed forces, it is
likewise difficult to have confidence in the MAG’s ability and commitment to investigate higherranking officers, such as the chief of staff, or peers in rank.
The MAG does not satisfy the requirements of independence and impartiality required under the
ICCPR.91 As set out in the Minnesota Protocol, “[i]nquiries into serious human rights violations, such
as extrajudicial executions and torture, must be conducted under the jurisdiction of ordinary civilian
courts.”92 The MAG’s competence to enforce criminal jurisdiction against IDF members should be
limited to military and disciplinary offences committed by IDF personnel not constituting human
rights violations.93
iii. Threshold to open an investigation
Pursuant to a 2011 policy, approved by the HCJ,94 every death of a Palestinian resulting from the
IDF operations in the West Bank will trigger the duty to open an immediate investigation except in
“cases where it is clear that the operations during which the Palestinian inhabitant was killed were
of a real combat nature.” 95 In the latter case, the decision by the MAG of whether to open an
investigation or not will be taken after the submission of an operational debriefing and other
relevant material.96
In the context of Israel’s obligation to ensure respect for the right to life under article 6 of the
ICCPR, the concept of “real combat nature” is of concern as the 2011 policy fails to define it. Law
enforcement operations, such as “disturbances of the peace” or “riots at checkpoints”, have
explicitly been defined by the IDF as of non-combat nature, which restricts the application of the
policy to instances occurring in the conduct of hostilities. However, figures point out that in 2016 at
least 79% of the incidents in which Palestinians have been killed in the West Bank by IDF gunfire
were defined by the MAG as incidents of “a real combat nature”, which, therefore, did not trigger an
immediate investigation. 97 Accordingly, there is considerable cause to be concerned about the
overbroad definition of the notion of “real combat nature” adopted by the MAG.
The “real combat nature” exception does not comply with Israel’s obligations under the ICCPR,
particularly for the lack of clarity regarding its meaning and scope, which adversely affects the
fulfillment of Israel’s duty to investigate. When potentially unlawful deaths occur in connection with
the conduct of hostilities, an investigation should be opened whenever “reasonable grounds to
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suspect that a war crime was committed” exist.98 In all other cases, Israeli authorities should open
an investigation “where they know or should have known of potentially unlawful deprivations of
life”99 of Palestinians. More generally, as recommended by the Human Rights Committee, Israeli
authorities should open an investigation “into all incidents involving the use of firearms by law
enforcement officers.”100
iv. Operational debriefings
Unless the death of a Palestinian occurs during law enforcement operations (as opposed to
operations of a “real combat nature”), or there is a “reasonable suspicion” regarding the
commission of a war crime during the conduct of hostilities (e.g. rape), the MAG will postpone its
decision on the opening of a criminal investigation until she or he receives the findings of an
“operational debriefing”.101 According to Israeli military law, the operational debriefing is an “inquiry
made by the army, based on army orders, concerning an incident that occurred during training or
military operations, or with regard thereto.”102 Operational debriefings are confidential reviews of
incidents and operations conducted by soldiers from the same unit or line of command, together
with a superior officer. They are meant to serve operational purposes and examine the performance
of the forces, in order to learn what should be retained and what should be improved.103 The MAG
uses the findings of such debriefings in deciding whether to open an investigation; however, if an
investigation is open and a criminal trial ensues, operational debriefings cannot be used as
evidence.104 An operational debriefing is fundamentally different, in its purpose and procedure, from
a criminal investigation.105
The operational debriefing is conducted by military officers, instead of trained investigators, with
the aim of avoiding the recurrence of problematic scenarios, rather than uncovering the truth
regarding an incident and ensuring accountability.106 Moreover, the operational debriefing lacks the
necessary independence since it is carried out by the IDF into its own members’ conduct, and does
not usually include evidence from the plaintiffs or witnesses; it is normally based on soldiers’
testimony only.107
Operational debriefings fall short of the international standards governing investigations into human
rights violations, particularly in respect of the required independence of investigators from the
persons whose conduct is under scrutiny. By relying on operational debriefings to decide whether or
not to open a criminal investigation into an incident, the procedure followed by the MAG does not
comply with Israel’s obligations under the ICCPR.
v. The Fact-Finding Assessment Mechanism (FFAM)
Shortly after the commencement of the 2014 Operation “Protective Edge”, the IDF Chief of General
Staff established a FFAM, headed by a Major General who was not part of the chain of command
during the Operation. The FFAM’s task was to gather “information and relevant materials in order to
assess the facts of individual incidents”, in order to “provide the MAG with as much factual
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information as possible in order to enable the MAG to reach decisions regarding whether or not to
open a criminal investigation.”108 Similarly, during the “Great March of Return” in Gaza, the IDF
Chief of Staff entrusted the FFAM with examining “exceptional incidents allegedly occurring during
the Gaza border events” and providing the relevant findings and materials to the MAG for review. A
dedicated team was formed within the FFAM, comprising “senior active duty and reservist officers
with relevant professional military expertise ... accompanied by legal advisors”, who were all
outside the chain of command of the “Great March of Return” events.109
The FFAM was established following the recommendations of the Turkel Commission, which
suggested its use in relation to incidents occurring during the conduct of hostilities, whenever no
“reasonable suspicion” that a war crime has been committed exists but, the available information
being only partial or circumstantial, “there is a need to ascertain the circumstances of the event.”110
Similarly, the Minnesota Protocol requires the undertaking of a “post-operation assessment to
establish the facts, including the accuracy of the targeting”, when during the conduct of hostilities
casualties result from an attack and it is necessary to ascertain whether a criminal investigation
should be opened.111
Israel’s State Comptroller, in its capacity as the ombudsperson, found numerous flaws with regard
to the FFAM’s inquiry into Operation “Protective Edge.” First, the FFAM remains subordinated to the
IDF Chief of General Staff, of which it is therefore not independent. Second, shortcomings existed in
respect of the impartiality of the FFAM as well as the thoroughness and effectiveness of its work.
Third, in 80 percent of cases the length of time necessary to the FFAM to examine the events
exceeded the time limits provided by law. Fourth, it was not envisaged that the MAG's decision on
the opening of investigations and their findings be published.112 The Office of the High Commission
for Human Rights (OHCHR) raised concern regarding the “quality of the Military Advocate General’s
decisions concerning possible criminal behaviour in relation to the cases referred to him”, also in
light of the fact that the FFAM examination does not encompass whether IDF orders and procedures
comply with international law.113 In light of this, the OHCHR questioned whether the FFAM “meets
accountability requirements under international law”, raising concern about its employment in
relation to the “Great March of Return” in Gaza as well.114
The FFAM fails to meet the requirements of independence, impartiality, promptness, thoroughness
and transparency required for inquiries that may lead to a full investigation of potential violations of
the Covenant. Although the inquiry of the FFAM differs from a full criminal investigation, in certain
circumstances it remains a necessary step to ascertain whether the grounds for opening an
investigation exist. Hence, the FFAM should be completely independent of the IDF, and its inquiries
should be conducted impartially and with the necessary promptness and thoroughness.
In light of the above, the ICJ calls on the Israeli authorities to:
 Enact domestic legislation to establish criminal liability and corresponding
sanctions consistent with the doctrine of superior responsibility;
 Transfer the institutional competence to investigate and prosecute alleged crimes
under international law committed by IDF members from the MAG to a civilian
authority, and limit the MAG’s competence in respect of enforcing criminal
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jurisdiction against IDF members to military and disciplinary offences not
constituting human rights violations;
Reform the laws and institutions governing the initiation of an investigation, in
particular:
 Prescribe the opening of an investigation into all incidents involving the use of
firearms by the IDF in the OPT, particularly when resulting in a potentially
unlawful death or serious injury;
 Repeal the “real combat nature” clause as a ground to exclude the initiation of
an investigation;
 Ensure that “operational debriefings” do not hinder the decision on whether to
open a criminal investigation into crimes allegedly committed by IDF members;
 Reform the FFAM to guarantee its independence from the IDF, as well as the
impartiality, promptness and thoroughness of its inquiries.
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