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Introduction

This briefing paper analyzes some of the salient provisions of the
Transgender Persons (Protection of Rights) Act, passed by the Parliament
in May 2018, in light of Pakistan’s obligations under international law.

Among other issues, the paper specifically addresses the definition of
transgender and intersex people provided in the act; the procedures for
legal gender recognition stipulated by the law; the provisions on anti-
discrimination and harassment; the new criminal offence related to
begging; and the adequacy and effectiveness of enforcement mechanisms.

1. Overview of applicable international law

The application of international human rights law is guided by the
fundamental principles of universality, equality, and non-discrimination.
Under international human rights law, all human beings, irrespective of
their gender identity or expression, are entitled to enjoy and exercise their
human rights. States, therefore, have well-established obligations to
respect, protect and fulfill the human rights of all people, including
transgender and intersex people. These obligations range from refraining
from interference in the enjoyment of rights, to preventing abuses by third
parties and proactively tackling barriers to the enjoyment of human rights,
including, in the present context, discriminatory attitudes and practices.!

The struggles of transgender and other queer human rights advocates have
also led to the development of international principles adopted in
Yogyakarta, Indonesia, in 2006 (the Yogyakarta Principles),? as well as
additional principles added in 2017 (Yogyakarta Principles plus 10).3 These
principles set out State obligations under international human rights law
applicable in relation to sexual orientation, gender identity, gender
expression and sex characteristics.

2. Overview of the law

The Transgender Persons (Protection of Rights) Act, 2018, is divided into
seven chapters.

The first chapter focuses on definitions, and provides the same for key
terms such as “transgender person”; “gender identity”; and “gender
expression”.

1 Ibid.

2 The Yogyakarta Principles on the application of international human rights law in relation
to sexual orientation and gender identity, 2006, https://yogyakartaprinciples.org/principles-
en/.

3 The additional Yogyakarta Principles (YP+10): Additional Principles and State Obligations
on the Application of International Human Rights Law in Relation to Sexual Orientation,
Gender Identity, Gender Expression and Sex Characteristics to Complement the Yogyakarta
Principles, 2017, http://yogyakartaprinciples.org/principles-en/yp10/
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The second chapter addresses legal recognition of gender identity, and
recognizes the right of transgender people to get their self-perceived
gender registered in Government records.

The third chapter contains prohibitions of certain acts, and includes the
prohibition of discrimination against transgender individuals and the
prohibition against harassment of transgender people.

Chapter four places certain obligations on the State, which include:
establishing protection centers and safe houses for transgender people;
establishing separate prison and detention cells for transgender people;
instituting periodic sensitization and awareness of public servants, in
particular law enforcement officials and healthcare workers; formulating
special vocational training programmes to facilitate, promote and support
the livelihood for transgender persons; and encouraging transgender
people to start small business by providing them incentives, easy loan
schemes and grants.

Chapter five relates to the protection of transgender people’s rights,
featuring, among other things, the right to inheritance; the right to
education; the right to employment; the right to property; and the right to
access to public spaces. This chapter also contains a general provision
affirming that all the rights guaranteed by the Constitution of Pakistan will
also be available for transgender people. Finally, chapter five introduces a
new criminal offence, which relates to employing, compelling or using “any
transgender person for begging”.

Chapter six sets out enforcement mechanisms under the law, and states
that in addition to remedies available under the general criminal and civil
law, aggrieved transgender people may file complaints with the Federal
Ombudsperson, the National Commission for the Status of Women (NCSW)
and the National Commission for Human Rights (NCHR).

Finally, chapter seven contains a number of general provisions, including
one empowering the Government to make rules to carry out the objectives
of the law, and a provision stating that the law will have an over-riding
effect on any other law for the time being in force.

3. Definition of a transgender person

There is no single definition of a transgender person in international
standards. Most working definitions, such as the one used by the
Commissioner for Human Rights for the Council of Europe, are premised on
the notion that people may have a gender identity that is different from the
gender assigned to them at birth, as well as those people who wish to



portray their gender identity in a different way from the gender assigned at
birth.4

Section 2(f) of the Transgender Persons (Protection of Rights) Act, 2018,
defines "gender identity" as a “person's innermost and individual sense of
self as male, female or a blend of both or neither that can correspond or
not to the sex assigned at birth,” a definition that, to a large extent, is
compatible with the one in the Yogyakarta Principles.

Section 2(n) of the law, however, goes on to define a "transgender person"
as someone who is: (i) “Intersex” (khusra) with a “mixture of male and
female genital features or congenital ambiguities”; or (ii) “eunuch assigned
male at birth, but undergoes genital excision or castration”; or (iii) a
“transgender man, transgender woman, Khawaja Sira or any person whose
gender identity or gender expression differs from the social norms and
cultural expectations based on the sex they were assigned at the time of
their birth.”

The definition provided under section 2(n)(iii) comprises most of the
common features of a common understanding of a transgender person.

However, including intersex people in the category of “transgender” people
is inaccurate, and gives rise to a failure to fully recognize the specific legal
protections required for intersex people.

4. Intersex people

Subsuming individuals with intersex characteristics within transgender
people is erroneous and a mischaracterization. > Intersex people are
individuals born with a wide range of natural variations in their sex
characteristics (or differences of sex development) that do not fit the typical
definition of male or female, including, for example, with respect to their
sexual anatomy, reproductive organs or chromosome patterns.® As such,
being intersex is distinct from a person's gender identity.

As with everyone else, an intersex person may identify - as in, they may
self-identify their gender - as female, male, both, neither or transgender.

Since the Transgender Persons (Protection of Rights) Act includes intersex
people in the definition of transgender, the above-mentioned rights and
protections guaranteed by the law are also available to intersex people.

However, the Act leaves some of the most serious human rights violations
faced by intersex people unaddressed. These include subjecting intersex

4 https://rm.coe.int/1680492119.

5 Amnesty International, “Its Intersex Awareness Day - here are 5 myths we need to
shatter”, 26 October 2018, accessed at:
https://www.amnesty.org/en/latest/news/2018/10/its-intersex-awareness-day-here-are-
5-myths-we-need-to-shatter/.

6 See, for example, UN Free and Equal Intersex Factsheet, accessed at:
https://www.unfe.org/wp-content/uploads/2017/05/UNFE-Intersex.pdf.
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children and adolescents to medically unnecessary hormonal treatment,
surgical and other procedures for the purpose of trying to forcibly make
their appearance conform to binary sex stereotypes and societal
expectations about female and male bodies.

5. Legal recognition of gender identity

Legal Gender Recognition (LGR) is the official recognition of a person’s
gender identity, including gender markers and names in public registries
and other key documents. One of the key objectives of a law protecting the
rights of transgender people is LGR without medical requirements, such as
gender confirmation surgery, forced sterilization or hormonal treatment.
LGR processes must also be "“quick, transparent and accessible”, and
effectively uphold the rights of transgender people, including their right to
self-determination.”

The biggest strength of the Transgender Persons (Protection of Rights) Act
is that it offers legal recognition of preferred gender identity as a matter of
right without any medical or diagnostic requirements. Section 3 of the law
states, “a transgender person shall have a right to be recognized as per his
or her self-perceived gender identity, as such, in accordance with the
provisions of this Act.” It goes on to affirm that transgender people have
the right to have their “self-perceived gender identity registered with all
government departments including, but not limited to, NADRA (the National
Database and Registration Authority).”®

This makes the Transgender Persons (Protection of Rights) Act one of the
more progressive gender recognition laws not just in Asia, but also globally.
For example, the Indian Transgender Persons (Protection of Rights) Act,
enacted in December 2019, requires transgender people to go through a
district magistrate to get certified as a transgender, a process that subjects
transgender people to intrusive medical scrutiny.®

5 (b) Citizenship requirement

The Transgender Persons (Protection of Rights) Act appears to impose a
citizenship requirement for people to be able to benefit from legal gender
recognition. Section 3(3) states, “every transgender person, being the
citizen of Pakistan, who has attained the age of eighteen years shall have

7 Parliamentary Assembly of the Council of Europe, Discrimination against Transgender
People in Europe, Resolution 2048 (2015), para 6.2.1.

8 However, according to information received by the ICJ, this provision is not being
implemented as provided under the law and government departments routinely ask for
medical and psychological assessments for change of gender.

2 International Commission of Jurists, India: Parliament must revise Bill on Rights of
Transgender Persons to ensure compliance with International Law and Supreme Court
Rulings, 23 July 2019, accessed at: https://www.icj.org/india-parliament-must-revise-bill-
on-rights-of-transgender-persons-to-ensure-compliance-with-international-law-and-
supreme-court-rulings/.
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the right to let himself or herself registered according to self-perceived
gender identity.”

Legal gender recognition procedures should be accessible for all people
residing in the State, whether or not they are citizens, including migrants,
asylum-seekers, refugees and stateless individuals. 1° If legal gender
recognition procedures are limited to only the citizens of a country,
transgender migrants, asylum-seekers, refugees and stateless persons
residing in the country are at risk of being left in a situation where they are
not recognized for who they are where they live, and are not able to obtain
gender recognition in their home country.

5 (c) Age requirement

The same provision, Section 3(3), recognizes the right to legal gender
identity recognition according to one’s self-perceived sense of one’s gender
only to those who have attained 18 years of age. It thus appears that
adolescents who are below the age of 18 years of age do not have the right
to have their preferred gender recognized in Government records, including
birth certificates, before they reach the age of adulthood at 18 years.

Such an age restriction exists in a number of other legal gender recognition
laws globally. Often, the link with medical treatment or surgery for LGR is
given as a justification for additional age restrictions.!! However, since the
Pakistani law commendably does not require surgical or medical
interventions for the legal recognition of preferred gender identity, the
reasons for limiting LGR to people who are 18 years or older are unclear.

6. Protection from Discrimination

Chapter three of the Transgender Persons (Protection of Rights) Act
prohibits discrimination against transgender people. It states that “no
person” shall discriminate against a transgender person with respect to a
number of contexts, and lists, among others, educational facilities;
employment; healthcare; access to goods and services; housing; and
holding public office.

transgender persons”, the obligation not to discriminate is repeated in
relation to the right to hold public office; the right to access educational and
healthcare facilitates; the right to assembly; the right to access public
places; and the right to hold property. Another section in this Chapter states
that the Government shall ensure that there is “no discrimination for any
person on the basis of sex, gender identity or gender expression” in the
guarantee of fundamental rights recognized by Pakistan’s Constitution.

10 See, for example, Scherpe, J. (Ed.). (2015). The Legal Status of Transsexual and
Transgender Persons. Intersentia. doi:10.1017/9781780685588, Comparative Analysis and
Recommendations, p 629, and Legal Gender Recognition in Europe, a toolkit, accessed at:
https://tgeu.org/wp-content/uploads/2017/02/Toolkit16LR.pdf.

11 Kirsten Sandberg, “The Rights of LGBTI Children under the Convention on the Rights of
the Child”, Nordic Journal of Human Rights, 33:4, 337-352.
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The Act, however, does not provide any definition of what constitutes
discrimination. It also provides no penalties, remedies or enforcement
mechanisms in case of a violation of the anti-discrimination duty under
chapter five, except for a general enforcement provision under section 18
(see section 8 (d) for a discussion on the enforcement mechanism).

7. Offences and penalties

The Transgender Persons (Protection of Rights) Act creates a new criminal
offence, which is related to beggary. Section 17 of the Act states: "Whoever
employs, compels or uses any transgender person for begging shall be
punishable with imprisonment which may extend to six months or with fine
which may extend to fifty thousand rupees or with both.”

The provision’s language appears to cast the net too wide: it is not just
restricted to “compelling” transgender people to beg, which would entail
some kind of coercion, but also includes: “employing” or “using”, which may
therefore also apply to voluntary and willful actions on the part of
transgender people.

Including begging by transgender people as a separate, distinct offence
under the Transgender Persons (Protection of Rights) Act is at the very least
questionable since for many transgender people in Pakistan, begging
remains one of their limited livelihood opportunities. Laws related to
beggary, including the Punjab Vagrancy Ordinance, have been significantly
misused against the transgender community, allowing for law enforcement
agencies to harass, blackmail, imprison and sexually assault transgender
people. Furthermore, the police routinely interpret the vague penal clauses
on “begging” and "“vagrancy” to prohibit and penalize spiritual and
celebratory rituals of the khawajasira community (for instance, at weddings
and childbirth) that have crucial significance in the community’s folk
tradition.

8. Other areas of concern

8 (a) Harassment

Section 5 of the law “prohibits” the harassment of transgender people and
section 2(h) defines harassment broadly to include “sexual, physical,
mental and psychological harassment”. However, it remains unclear what
such prohibition of harassment entails, and what remedies and forms of
redress will be available to transgender people who are subjected to
harassment, especially as “harassment” as defined under the transgender
law is not a criminal offence in Pakistan.



8 (b) Separate prison cells

Around the world, transgender people are at high risk of violence,
discrimination, and torture and other ill-treatment when they are deprived
of their liberty, including in prison. UN experts have highlighted the absence
of training and policies in most countries to understand the needs of
transgender people, to avoid their stigmatization in detention, to recognize
their self-identified gender, and to carry out proper risk assessments.!?

Responding to these concerns, section 6(b) of the Transgender Persons
(Protection of Rights) Act places an obligation on the Government to
“establish separate prisons, jails, confinement cells, etc. for the transgender
persons involved in any kind of offence or offences.”

The provision for separate prison cells to address these abuses, however,
is not without its own set of problems.

First, the law does not specify whether there will only be one category of
prisons or jails for all transgender people, regardless of whether they
identify as men, women, both or neither.

Secondly, as a general principle, provisions that encourage segregation of
transgender people, as opposed to integration and acceptance, should be
discouraged, not just in prison cells, but other gender-segregated facilities,
such as public transport and restrooms.

Advocates for separate prison cells in other parts of the world often make
the argument that segregation is necessary for the protection of
transgender people, who are at high risk of violence and harassment while
in detention. Since the primary concern is the safety of transgender
prisoners, a better response would be to reiterate the obligation on the
police and prison officers to protect prisoners from violence; provide them
with training to understand the specific vulnerability of transgender people;
and hold to account State officials involved or complicit in incidents of
violence.

As for any other detainees, determining whether an individual poses a
threat to other detainees or to police/prison staff should be carried out on
an individual basis, and should be based on objective evidence. Given the
unique risks faced by transgender prisoners, special provisions may also be
made for them. This could include, for example, allowing them facilities to
shower separately at their request.!3

12 See, for example, “Targeted and tortured: UN experts urge greater protection for LGBTI
people in detention”, 23 June 2016, accessed at:
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=20165&LangID
=E.

13 ACLU, End the abuse: Protecting LGBTI Prisoners from Sexual Assault,
https://www.aclu.org/sites/default/files/assets/012714-prea-combined.pdf
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8 (c) Enforcement mechanisms

The law does not create any new enforcement mechanisms. Section 18
provides that, in addition to remedies available under the Constitution of
Pakistan, 1973; the Pakistan Penal Code, 1860; the Code of Criminal
Procedure, 1898; and the Code of Civil Procedure, 1908, “the aggrieved
transgender person shall have a right to move a complaint to the Federal
Ombudsman, National Commission for Status of Women (NCSW) and
National Commission of Human Rights (NCHR) if any of the rights
guaranteed herein are denied to him or her.”

It is questionable whether the enforcement mechanisms provided under the
law are robust enough to ensure the effective implementation of far-
reaching provisions, such as those relating to non-discrimination and
harassment.

8 (d) Provincial subjects

The Transgender Persons (Protection of Rights) Act is a federal law, which
is applicable to the whole of Pakistan. However, a number of provisions of
the law relate to provincial subjects, which means that they may require
legislation by provincial assemblies to be implemented. These areas
include, for example, health, education, prisons, family and inheritance
laws.

Similarly, some of the enforcement mechanisms specified in the law, such
as the Federal Ombudsperson, are federal institutions, which have limited
jurisdiction in the provinces. Their resulting inability to intervene in the
provinces could be a hindrance in implementation of the law.

To be effective, therefore, it is necessary for provincial legislation to be
adopted.

8 (e) Rules

Section 20 of the law provides that the Government may, by notification,
make rules to give effect to the purposes of the Act.

It is of concern that nearly two years after the law was enacted, these rules
have still not been framed, which, in turn, has impeded the implementation
of the Act.

While the Ministry of Human Rights has started the process of drafting the
rules and has prepared an initial draft, there are concerns that the
consultations have not been broad-based. Transgender activists have also
raised concern about a number of provisions in the draft rules.



9. Conclusion and recommendations

Despite its limitations, the Transgender Persons (Protection of Rights) Act,
2018, is an affirmative federal law that allows for self-identification as the
basis of legal gender recognition. This is a crucial progressive improvement
in the legal status of transgender people in Pakistan since it recognizes the
autonomy, agency and freedom of any person to determine their own
gender identity and gender expression in line with international standards.
Based on this provision, transgender people have the right to have all their
official documents changed and reissued in line with their self-identified
gender, which makes the Act one of the most far-reaching in the region, if
not the world over.

The law also prohibits discrimination against transgender people, imposing
an obligation on the Government to take steps to sensitize government
departments about the human rights of transgender people. It affirms the
rights of transgender individuals to education, health, inheritance,
employment, vote, assembly, to access to public spaces and the right to
hold public office, among other human rights. These provisions in the Act,
if enforced in their true spirit, have the potential to ensure transgender
people can live their lives with dignity, as provided by Pakistan’s
Constitution, but which has been denied to them for decades.

It is also commendable that transgender activists and organizations were
meaningfully and actively consulted in the drafting process of the law, and
their concerns are to a large extent reflected in the final draft that was
enacted.

For the objectives of the law to be realized in a manner that fully respects
the human rights of transgender people, however, it is essential that this
process does not end with the enactment of the law. Challenges towards
implementation and enforcement still remain, which demand a proactive
and inclusive approach from the authorities that takes into account the
context and lived experiences of transgender people.

Pakistan must also review its legal framework to ensure that other laws,
including provisions of the Pakistan Penal Code do not violate the human
rights of transgender people. For example, it is of particular concern that
section 375 of the PPC continues to define rape in gendered terms - as a
crime that only a man can commit against a woman - thereby, for instance,
omitting the perpetration of rape against transgender people from its ambit.
There are other legal provisions that discriminate, including against
transgender individuals, such as section 377 of the PPC, which criminalizes
“carnal intercourse against the order of nature”, and which should therefore
be urgently repealed.

The analysis in this paper provides some guidance to policy makers and
members of parliament on how the law can be further strengthened. The
following recommendations should be implemented, both at national and
provincial levels, to make the Transgender Persons (Protection of Rights)
Act the more consistent with Pakistan’s obligations under international law:



. Rename the law as Transgender and Intersex Persons (Protection of
Rights) Act; amend the definition of transgender people to remove
the conflation between transgender and intersex people; and after
broad-based consultations that include intersex activists and
organizations, add additional provisions to ensure the respect,
protection and fulfillment of the rights of intersex people, such as the
prohibition of medically unnecessary hormonal treatment, surgical
and other procedures, including “sex-assignment surgeries”, on
intersex children and adolescents, unless and until they are
performed with their full, free and informed consent.

. Amend the law to include provisions for legal gender recognition for
non-citizens, including refugees.

. Remove the absolute age limit of 18 years from the law and allow for
legal gender recognition for adolescent children based on the best
interests of the child, their evolving capacity and taking into account
their opinion.

. Formulate rules and policies to ensure legal gender recognition
procedures are quick, transparent and accessible.

. Enact a comprehensive anti-discrimination law, following
transparent, meaningful and broad-based nationwide consultations
with relevant stakeholders, with the aim of prohibiting discrimination
on protected grounds including gender identity, gender expression
and sex characteristics, in line with international law and standards.

. Repeal section 17 of the Transgender Persons (Protection of Rights)
Act and decriminalize beggary in all other legislation, such as the
Punjab Vagrancy Ordinance, 1958.

. Remove references to “rehabilitation” from the law and frame the

Government’s duty in concrete, affirmative terms, such as the duty
to provide housing, as well as medical and psychological care in line
with international guidelines in protection centers and other facilities
to transgender and intersex people.

. Ensure that legislation already in force, including the Protection
against Harassment of Women at the Workplace Act and the Penal
Code, to the extent that they address harassment, are interpreted to
provide protection against harassment also to transgender and
intersex people.

. In consultation with transgender organizations, prison authorities
should develop policies and strategies that:

a) Ensure the maximum possible protection of transgender
detainees;

b) Strictly adhere to the prohibition against discrimination on the
basis of gender identity and/or gender expression;

10



c) Ensure disciplinary action of staff who fail to respect such
principles;

d) Recognize prisoners’ right to privacy with respect to their gender
identity and/or gender expression; and

e) Facilitate their social reintegration in an effective manner.

The same prison authorities and other entities charged with social
welfare of transgender prisoners should develop measurable
standards to assess and evaluate the outcomes of such strategies
and practices.

10. Establish commissions at provincial and federal levels for the
protection of the rights of transgender and intersex people and
amend the statute and rules of the NCSW to expressly include in its
mandate the rights of transgender women.

11.Enact robust provincial legislation to respect and protect the rights
of transgender and intersex people and ensure the fullest
implementation of the law, not solely at the Federal but also at the
provincial level.

12.Ensure rules under the law be promptly framed after transparent,
meaningful and broad-based consultations with transgender and
intersex activists, CSOs, and other stakeholders.

13.Review Pakistan’s legal framework to ensure that other laws,
including provisions of the Pakistan Penal Code, do not violate the
human rights of transgender people. In particular, repeal section 377
of the PPC, and revise section 375 of to ensure rape is defined in
gender-neutral terms.

11
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