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1. Introduction

The present Guide is the third volume in a series of International Commission of Jurists’ (ICJ)
Practical Guides that aim to assist practitioners to ensure accountability through the Specialized
Criminal Chambers (SCC) in Tunisia.

The SCC were formally established by Decree No. 2014-2887 of 8 August 2014 and were set up
within the Tribunals of First Instance of thirteen Courts of Appeal across Tunisia.2 Under article 42
of the 2013 Organic Law on Establishing and Organizing Transitional Justice (the 2013 Law)3 and
article 3 of the 2014 Organic Law Relating to the Provisions Relating to the Transitional Justice and
Affairs,* the SCC exercise jurisdiction over cases involving “gross human rights violations” referred
by the Truth and Dignity Commission (“Instance Vérité et Dignité”, IVD). The IVD referred 200 cases
to the SCC by 31 December 2018.5 On 29 May 2018, the first hearing before the SCC was held in
the Tribunal of First Instance in Gabés. While the opening of trials before the SCC constitutes a
fundamental step in Tunisia’s path toward justice and accountability, a number of legal obstacles
may undermine their effective operation, and ultimately the right of victims to judicial remedies,
which, in turn, would constitute a violation of international law and standards.®

Through an analysis of both the Tunisian legal framework and the relevant international law and
standards, the ICJ) Practical Guide series on “Accountability Through The Specialized Criminal
Chambers” primarily aims to serve as a reference to assist SCC judges to effectively adjudicate cases
involving gross human rights violations that constitute crimes under international law and
prosecutors and lawyers involved in proceedings before the SCC to ensure respect for the rights to
a fair trial and remedy in line with international law and standards. Civil society organizations may
also find this series useful for raising awareness of how to implement the existing legal framework
on the criminalization, investigation, prosecution, sanctioning of, and redress for serious human
rights violations in accordance with international law and standards and, where necessary, advocate
for its reform.

In this third Practical Guide, the ICJ] addresses the principles and best practices under international
law that apply to the collection, admissibility and evaluation of evidence during the investigation,
prosecution and adjudication of gross human rights violations. It aims, in particular, to provide
guidance to SCC practitioners on such law and standards, including by reviewing evidentiary
standards in the transitional justice laws establishing the IVD and the SCC, namely the 2013 Law,
the 2014 Law and the 2014 Decree, as well as in the Internal Rules and Procedures Manual (*IVD

2 See Decree No. 2014-4555 of 29 December 2014 modifying Decree No. 2014-2887 on the creation of the
specialized criminal chambers in the field of transitional justice within the tribunals of first instance in the courts
of appeals of Tunis, Gafsa, Gabés, Sousse, Le Kef, Bizerte, Kasserine and Sidi Bouzid, further amended by Decree
No. 2016-1382 of 19 December 2016 to include additional chambers in Mednine, Monastir, Nabeul and Kairouan.
3 Article 42 of Law No. 53-2013 of 24 December 2013 on the establishment of transitional justice and its
organization states that the IVD “shall refer to the Public Prosecution the cases in which commitment of gross
human rights violations is proven and shall be notified of all the measures which are subsequently taken by the
judiciary.”

4 Article 3 of Law No. 2014-17 of 12 June 2014 on the provisions relating to the transitional justice and affairs
related to the period going from 17 December 2010 to 28 February 2011 provides that “[i]n the event of
transmission of the file to the public prosecutor by the authority of truth and dignity, in accordance with article
42 of the organic law n° 2013-53 dated 24 December 2013 relating to the establishment of transitional justice
and its organization, the public prosecutor shall automatically send them to the specialized jurisdictional
chambers mentioned in article 8 of the same organic law. Upon their sending to the specialized chambers by
the public prosecutor, these files have priority regardless of the stage of the procedure.”

5 IVD, Final report, Executive Summary, pp. 68-84 (Arabic version) and pp. 85-107 (English version).

% In previous publications, the ICJ addressed the substantive and procedural legal challenges that might impede
the SCC work and ability to adequately address the legacy of gross human rights violations in Tunisia. See ICJ:
Illusory Justice, Prevailing Impunity: Lack of effective remedies and reparation for victims of human rights
violations in Tunisia, May 2016; Tunisia: The Specialized Criminal Chambers in Light of International Standards,
November 2016; and Tunisia: Procedures of the Specialized Criminal Chambers in Light of International
Standards, July 2017.
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Internal Rules”),” the IVD’s Procedures Guide (IVD Procedures Guide)® and the IVD Investigation
Committee’s Procedures Guide (IC Procedures Guide),® adopted by the IVD to regulate its operations
(together the “Transitional Justice Framework”).

The Tunisian Transitional Justice Framework, in particular the 2013 Law, sets up a special regime in
which the procedures for the collection of evidence during investigations and trial differ in several
respects from the existing criminal procedure under the Code of Criminal Procedure (CCP).10 This
difference is apparent from both the text of the 2013 Law, which grants the IVD investigatory powers
ordinarily within the remit of the Office of the Public Prosecutor (OPP), investigating judges and the
Indictment Chamber, from the IVD Procedures Guide (IVD Procedures Guide)!! and the Investigation
Committee’s Procedures Guide (IC Procedures Guide)!2 adopted by the IVD, and from the IVD and
SCC's practice to date. Further, according to the information available to the ICJ, some of the cases
referred by the IVD to the SCC via the OPP may require additional investigation or were transferred
without an indictment.13

The guide is divided into three parts, (i) the collection of evidence; (ii) the admissibility of evidence;
and (iii) the evaluation of evidence, following by a final part providing recommendations to be
considered by SCC practitioners. Each part examines the applicable international law and standards
and the Tunisian laws and practices governing under both general criminal procedure and the
Transitional Justice Framework,'* and provides options for applying domestic law and procedures in
accordance with international law and standards. The Guide is supplemented by annexes with
excerpts from three authoritative sets of standards on the collection of evidence of gross human
rights violations: the UN Principles on the Effective Prevention and Investigation of Extra-Legal,
Arbitrary and Summary Executions (UN Principles on Extra-legal Executions),'®> the Minnesota
Protocol on the Investigation of Potentially Unlawful Death: The Revised United Nations Manual on
the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions
(Minnesota Protocol)!® and the UN Manual on the Effective Investigation and Documentation of

7 1VD, Internal Rules and Procedures Guide, adopted by the IVD on 22 November 2014, available at
http://www.ivd.tn/e-bibliotheque/textes-juridigues/http-ivdtnawcys-cluster023-hosting-ovh-net-wp-content-
uploads-2018-01-%d8%a7%d9%84%d9%86%d8%b8%d8%a7%d9%85-
%d8%a7%d9%84%d8%af%d8%a7%d8%ae%d9%84%d9%8a-2-pdf/.

8 IVD, Procedures Guide, adopted by the IVD on 19 September 2014, available at http://www.ivd.tn/ar/wp-
content/uploads/2015/12/%D8%AF%D9%84%D9%8A%D9%84-
%D8%A7%D9%84%D8%A5%D8%AC%D8%B1%D8%A7%D8%A1%D8%A7%D8%AA-
%D8%A7%D9%84%D8%B9%D8%A7%D9%85%D9%91.pdf.

° IVD, Investigation Committee Procedures Guide, adopted by IVD Decision No. 6 of 20 January 2016, available
at https://www.docdroid.net/gShNixt/-.pdf.html.

10 See Pourzand Pejman, L’évaluation des acteurs de la chaine pénale engagés dans le cadre de la justice
transitionnelle en Tunisie, eu égard a leur capacité de prendre en charge les dossiers d’atteintes graves aux
droits de I'homme: analyse critique et recommandations, published for the purpose of the United Nations
Development Programme (UNDP) and Office of the High Commissioner for Human Rights (OHCHR) Training
Programme for the SCC judges, July 2015, p. 17.

11 1VD, Procedures Guide, issued based on IVD’s decision of 19 September 2014 and published in January 2016,
available at http://www.ivd.tn/ar/wp-content/uploads/2015/12/%D8%AF%D9%84%D9%8A%D9%84-
%D8%A7%D9%84%D8%A5%D8%AC%D8%B1%D8%A7%D8%A1%D8%A7%D8%AA-
%D8%A7%D9%84%D8%B9%D8%A7%D9%85%D9%91.pdf.

2 1VD, Investigation Committee Procedures Guide, issued on the basis of IVD’s Decision No. 6 of 20 January
2016, available at https://www.docdroid.net/gShNixt/-.pdf.html.

13 1VD, Final report, Executive Summary, pp. 68-84 (Arabic version) and pp. 85-107 (English version).

4 The Tunisian laws quoted throughout the report are translations of the French or Arabic texts undertaken by
the ICJ.

15 Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions, UN
Doc. E/1989/89, January 1991 ("UN Principles on Extra-Legal Executions”), available in English at
https://www.ohchr.org/EN/Professionallnterest/Pages/ArbitraryAndSummaryExecutions.aspx and Arabic at
https://documents-dds-ny.un.org/doc/RESOLUTION/GEN/NR0O/683/55/img/NR0O68355.pdf?OpenElement.

6 The Minnesota Protocol on the Investigation of Potentially Unlawful Death (2016): the Revised UN Manual on
the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions, Office of the United
Nations High Commissioner for Human Rights, New York and Geneva, 2017 (“Minnesota Protocol”), available in
English and Arabic at
https://www.ohchr.org/EN/Issues/Executions/Pages/RevisionoftheUNManualPreventionExtralegalArbitrary.asp
X.
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Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Istanbul Protocol).'” To
inform the content and analysis contained in this Guide, the ICJ gathered information from former
IVD staff and SCC judges and information in the public domain.

The Guide should be read in conjunction with Practical Guide No. 2 on Accountability Through the
Specialized Criminal Chambers: The Investigation and Prosecution of Gross Human Rights Violations
Under Tunisian and International Law, which discusses the international standards governing the
pre-trial and trial stages of SCC cases and rights of the accused and victims. In particular, it sets
out the international fair trial rights law and standards governing the investigation, prosecution and
adjudication of cases before the SCC, which are applicable to the collection, assessment and
adjudication of evidence.

This Guide is also preceded by Practical Guide No. 1 on Accountability Through the Specialized
Criminal Chambers: The Adjudication of Crimes Under Tunisian and International Law,'® which
addresses the penalization of crimes over which the SCC have jurisdiction. It examines the principles
of legality and non-retroactivity under international law and their application in the domestic system,
and conducts an analysis of the definition of crimes under domestic law vis-a-vis international law
for arbitrary deprivations of life, arbitrary deprivations of liberty, torture and other ill-treatment,
enforced disappearance, rape and sexual assault and crimes against humanity. This Guide will also
be followed by Practical Guide No. 4, which will discuss modes of liability under international law and
their application before the SCC.

Each guide should be applied in the context of international law and standards governing the rights
of the accused and the rights of victims in criminal proceedings.

7 Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (the Istanbul Protocol), Professional Training Series No.8/Rev.1 of UN OHCHR, 2004,
available in English and Arabic at https://www.refworld.org/docid/4638aca62.html.

18 1CJ, Accountability Through the Specialized Criminal Chambers: The Adjudication of Crimes Under Tunisian
and International Law - Practical Guide 1 (2019), available at https://www.icj.org/tunisia-the-role-of-
international-law-and-standards-in-proceedings-before-the-specialized-criminal-chambers/.



https://www.refworld.org/docid/4638aca62.html
https://www.icj.org/tunisia-the-role-of-international-law-and-standards-in-proceedings-before-the-specialized-criminal-chambers/
https://www.icj.org/tunisia-the-role-of-international-law-and-standards-in-proceedings-before-the-specialized-criminal-chambers/
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2. Collection of evidence

As discussed in Practical Guide No. 2 on The Investigation and Prosecution of Gross Human Rights
Violations Under Tunisian and International Law, the Transitional Justice Framework established a
specialized framework for the investigation, prosecution and adjudication of gross human rights
violations in Tunisia, which differs in several respects from the general criminal procedure under the
CCP. One of the main procedural differences relates to responsibility for the collection of evidence,
insofar as the Transitional Justice Framework grants the IVD investigatory powers ordinarily within
the remit of the OPP, investigating judges and the Indictment Chamber. Accordingly, the IVD is
responsible for the collection of evidence upon which indictments were drafted and contained in the
case files referred to the SCC. Despite this, the Transitional Justice Framework does not set out a
distinct set of comprehensive rules of procedure for the collection of evidence, and the interplay
between the Transitional Justice Framework and general criminal procedure is not clearly defined in
the relevant laws. The IVD consequently supplemented the Framework with the IVD Procedures
Guide and the IC Procedures Guide.

Practical Guide No. 2 discussed the best practices governing the investigation of the gross human
rights violations under international law and standards and the related domestic legal frameworks
which applies to cases before the ordinary courts and the SCC. This part of this Guide sets out the
international law and standards that apply to the collection of evidence during investigations,
whether by the IVD, OPP or SCC or other investigating authority in Tunisia.

a. Applicable international standards

This part provides an overview of the international standards and procedures that should be
observed when collecting evidence. As discussed in detail in Practical Guide No. 2 on The
Investigation and Prosecution of Gross Human Rights Violations Under Tunisian and International
Law,'® investigations must be: (i) prompt; (ii) effective and thorough; (iii) independent and
impartial; and (iv) transparent.2® Detailed criteria for ensuring an investigation meets these
requirements are set out in, for example, the UN Principles on Extra-legal Executions, the UN
Principles on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (Principles on the Effective Investigation and Documentation of
Torture and Ill-Treatment),?! the Minnesota Protocol and the Istanbul Protocol. The requirements in
these instruments also govern the collection of evidence during the investigative process. Although

19 1CJ, Accountability Through the Specialized Criminal Chambers: The Investigation and Prosecution of Gross
Human Rights Violations Under Tunisian and International Law - Practical Guide 2 (2020), part 2.

20 Minnesota Protocol, para. 22; HRC, General Comment No. 31: Nature of the General Legal Obligation on States
Parties to the Covenant ("HRC, General Comment No. 31: Legal Obligation”), UN Doc. CCPR/C/21/Rev.1/Add.13,
26 May 2004, paras. 15-16; Report of the UN Fact-Finding Mission on the Gaza Conflict, UN Doc. A/HRC/12/48,
25 September 2009, para. 1814; see also Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Violations of International Human Rights and Humanitarian Law, UN Doc.
A/RES/60/147, 16 December 2005, Principle III; Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials, Adopted by the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990, Principles 22 and 23; Principles on the
Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, UN Doc. A/RES/55/89, 4 December 2000, Principle 2; Istanbul Protocol, para. 74; Nydia Erika
Bautista v. Colombia, HRC, Communication No. 563/1993, Views of 13 November 1995, para. 8.6; José Vicente
and Amado Villafahe Chaparro and others v. Colombia, HRC, Communication No. 612/1995, Views of 29 July
1997, para. 8.8; Judgment of 22 November 2005, IACtHR, Gdmez Palomino v. Peru, Series C No. 136, para. 79;
Judgment of 27 August 2014, IACtHR, Landaeta Mejias Brothers and others v. Venezuela, Series C No. 281,
para. 254; Amnesty International and others v. Sudan, Application Nos. 48/90-50/91-52/91-89/93, AComHPR,
15 November 1999, para. 51; AComHPR, General Comment No. 3: the Right to Life (Article 4), para. 7;
International Convention on the Protection of all Persons from Enforced Disappearance (ICPPED), article 12(1).
See also UN Women, Handbook for Legislation on Violence against Women (2010), pp. 19, 35-49; International
Protocol on the Documentation and Investigation of Sexual Violence in Conflict (Second Edition, March 2017)
(International Protocol on Sexual Violence in Conflict), pp. 66-67.

21 principles on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, UN Doc. A/RES/55/89, 4 December 2000, available in English at
https://www.ohchr.org/EN/Professionallnterest/Pages/EffectivelnvestigationAndDocumentationOfTorture.aspx.
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some of these sources apply to specific categories of crimes - the Minnesota Protocol, for example,
applies to unlawful killings — many of the standards governing the collection of evidence outlined in
them are equally applicable to other crimes. With respect to sexual violence crimes, additional
guidance may be found in the UN Women’s Handbook for Legislation on Violence against Women?2
and the United Kingdom’s International Protocol on the Documentation and Investigation of Sexual
Violence in Conflict (International Protocol on Sexual Violence in Conflict).23

i. Exhaustive search for evidence

Investigations must be thorough and effective, and as such, exhaustive.?* Investigators must take
all reasonable steps to search for and collect all direct and circumstantial evidence that:

e Identifies the victim or victims (if known);

e Determines the method, cause, location, date and time of the crime and all of the
surrounding circumstances; and

e Determines who was involved in the commission of the crime or contributed to it, and their
associated individual and collective responsibility (i.e. their mode of liability).2®

The search for and collection of all direct and circumstantial evidence, as well as contextual elements,
allows investigators to elaborate logical hypotheses and lines of inquiry that are genuinely oriented
toward revealing the material facts, and identifying the responsible parties and their level of
responsibility, as well as any exculpatory evidence. The purpose of establishing facts relevant to an
alleged killing may pertain, for example, to the identity of political officials or military and
paramilitary leaders; the identity and description of perpetrators; chains of command;
communication codes and methods; details of official documentation linked to the killings; public
announcements relevant to the crimes; interaction between military and political structures; the
financing of military operations; and the chronology of events leading up to and following the killing.

Such investigations may collect “linkage” evidence, which is evidence that links persons, often other
than the direct perpetrator, to crimes through different forms of responsibility such as command
responsibility, ordering, and aiding and abetting. This can involve looking at documentary records,
the testimony of “insider witnesses,” statements suspects have made including on social media, and
the command structures of security forces. The UN Committee against Torture (CAT) has held that
the investigation must pay “particular attention to the legal responsibility of both the direct
perpetrators and officials in the chain of command, whether by acts of instigation, consent or
acquiescence.”?® In Yasa v. Turkey, the European Court of Human Rights (ECtHR) held an
investigation was ineffective where “it did not allow the possibility that ... [state agents] might have
been implicated” in the crimes committed by the direct perpetrators, and accordingly that Turkey
breached article 2 of the European Convention on Human Rights (ECHR) protecting the right to life.2”

22 UN Women, Handbook for Legislation on Violence against Women, 2010, available in English and Arabic at
https://www.un.org/womenwatch/daw/vaw/v-handbook.htm.

23 International Protocol on Sexual Violence in Conflict, available in English at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/598335/In
ternational Protocol 2017 2nd Edition.pdf. Although the Protocol applies to conflict related sexual violence
crimes, the principles and guidance are largely applicable to sexual violence crimes committed outside conflict.

24 ICPPED, article 12(1); Declaration on the Protection of All Persons from Enforced Disappearance, article 13(1);
UN Principles on Extra-Legal Executions, Principle 9; and Principles on the Effective Investigation and
Documentation of Torture and Ill-Treatment, Principle 2.

25 See, e.g. Minnesota Protocol, para. 25; Principles on the Effective Investigation and Documentation of Torture
and Ill-Treatment, Principle 1; Istanbul Protocol, para. 78; ICCPR, articles 6 and 9. See also HRC, General
Comment No. 36 on Article 6 the International Covenant on Civil and Political Rights, on the right to life, UN Doc.
CCPR/C/GC/36, 30 October 2018, para. 27.

26 CAT, General Comment No. 2: Implementation of Article 2 by States parties, UN Doc. CAT/C/GC/2, 24 January
2008, para. 7.

27 Yasa v. Turkey, ECtHR, Application No. 22495/93, Judgment of 2 September 1998, para. 107; Ergi v. Turkey,
ECtHR, Application No. 23818/94, Judgment of 28 July 1998, para. 83; Assenov v. Bulgaria, ECtHR, Application



https://www.un.org/womenwatch/daw/vaw/v-handbook.htm
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/598335/International_Protocol_2017_2nd_Edition.pdf
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In the context of certain crimes under international law, “contextual” facts also have to be
established. For example, for a crime to constitute a crime against humanity, it has to have been
committed as part of a widespread or systematic attack against any civilian population with
knowledge of the attack.?® This part of the investigation can be wide-ranging in its scope and will
look at issues such as the scale of the attack, how organized it was, and whether it was carried out
pursuant to a State or organizational policy.

Exhaustive investigations must also include a search for exculpatory evidence (or “éléments a
décharge”). The right to adequate time and facilities to prepare a defence under article 14(b)(3) of
the International Covenant on Civil and Political Rights (ICCPR), discussed in Practical Guide No. 2,2°
requires that the accused have access to documents and other evidence, including all materials that
will be used in court against an accused person or that are exculpatory. Exculpatory material includes
not only material establishing innocence but also other evidence that could assist the defence case,
such as information affecting the weight of prosecution evidence (e.g. indications that a confession
was not voluntary or information that undermines the credibility or reliability of a prosecution
witness).30

The notion of effectiveness refers to means and process, and not to outcome. According to the
Minnesota Protocol, for instance, an investigation must be carried out “diligently and in accordance
with good practice.”3! The Istanbul Protocol provides that complaints of torture and other ill-
treatment must be “effectively investigated” using methods which “"meet the highest professional
standards.”32 The obligation to take reasonable steps to collect all relevant evidence was confirmed
by the ECtHR, which held that:

The authorities must have taken the reasonable steps available to them to secure the
evidence concerning the incident, including inter alia eye witness testimony, forensic
evidence and, where appropriate, an autopsy which provides a complete and accurate record
of injury and an objective analysis of clinical findings, including the cause of death. Any
deficiency in the investigation which undermines its ability to establish the cause of death or
the person or persons responsible will risk falling foul of this standard.33

The ECtHR has criticized States’ failure to take reasonable steps, including: shortcomings in forensic
examinations that were cursory or did not provide explanations or conclusions regarding recorded
marks on bodies or injuries;3* a failure to identify weapons used in the commission of an offence,
and how they were used;3> autopsies which failed to identify key details regarding how a person was
killed;3¢ a failure to conduct a forensic examination of the crime scene;3” the failure to interview all

No. 24760/94, Judgment of 28 October 1998, paras. 103, 105; Mahmut Kaya v. Turkey, ECtHR, Application No.
22535/93, Judgment of 28 March 2000, paras. 96, 105; Kili¢ v. Turkey, ECtHR, Application No. 22492/93,
Judgment of 28 March 2000, para. 80.

28 Likewise, for war crimes, it will have to be established that the underlying acts were committed in the context
of an international or non-international armed conflict.

2% 1CJ, Accountability Through the Specialized Criminal Chambers: The Investigation and Prosecution of Gross
Human Rights Violations under Tunisian and International Law - Practical Guide 2 (2020), part 3(a)(i)(d).

30 HRC, General Comment No. 32: Right to equality before courts and tribunals and to a fair trial (Article 14), UN
Doc. CCPR/C/GC/32, 23 August 2007 ("HRC, General Comment 32: Article 14").

31 Minnesota Protocol, para. 27, citing: Abubakar Amirov and others v. Russia, HRC Communication 1447/2006,
Views of 2 April 2009, para. 11.4 et seq.; Judgment of 14 November 2014, IACtHR, Rodriguez Vera and others
(The Disappeared from the Palace of Justice) v. Colombia, Series C No. 287, para. 489.

32 Istanbul Protocol, para. 79.

33 Finucane v. the United Kingdom, ECtHR, Application No. 29178/95, Judgment of 1 July 2003, para. 69. See
also Council of Europe, Guidelines on Eradicating Impunity for Serious Human Rights Violations, Guideline VII.
34 Mahmut Kaya v. Turkey, ECtHR, Application No. 22535/93, Judgment of 28 March 2000, para. 104.

35 Kaya v. Turkey, ECtHR, Application No. 22729/93, Judgment of 19 February 1998, para. 89; Ogur v. Turkey,
ECtHR, Application No. 21594/93, Judgment of 20 May 1999, para. 89.

36 Kaya v. Turkey, ECtHR, Application No. 22729/93, Judgment of 19 February 1998, para. 89; Ogur v. Turkey,
ECtHR, Application No. 21594/93, Judgment of 20 May 1999, para. 89; Salman v. Turkey, ECtHR, Application
No. 21986/93, Judgment of 27 June 2000, para. 106.

37 Mahmut Kaya v. Turkey, ECtHR, Application No. 22535/93, Judgment of 28 March 2000, para. 104.
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witnesses at the crime scene;3® and imprecise expert reports with findings unsupported by any
established facts.3°

The Inter-American Court of Human Rights (IACtHR) has also stated that there are certain “guiding
principles that must be observed in criminal investigations into human rights violations, which
include, inter alia: the recovery and preservation of evidence in order to assist in a potential criminal
investigation of the perpetrators; identification of possible witnesses; obtaining their statements;
and determination of the cause, manner, place and time of the act investigated. In addition, there
should be a thorough examination of the crime scene and a rigorous analysis of the evidence by
competent professionals using the most appropriate procedures.”40

Any investigative mechanism must have sufficient financial and human resources to do its job
professionally, including qualified investigators and other relevant experts.#! If the State does not
possess the requisite technical expertise it should seek it from others through international
cooperation and assistance.*?

ii. Types of evidence

To meet the obligation to conduct an exhaustive investigation, investigators must, to the extent they
are able to do so, collect and verify all relevant withess and non-witness evidence, including
biological, documentary, digital, and physical evidence.*? The ICJ’s Practitioners’ Guide No. 14 on
The Investigation and Prosecution of Potentially Unlawful Death sets out detailed guidance on types
of evidence, chain of custody, crime scene management and the recovery and identification of bodies
and human remains, which is similarly applicable to other gross human rights violations. Critical
aspects of ICJ)’s Practitioners’ Guide No. 14, are set out below,** as well as international standards
on applicable to other gross human rights violations.

a) Witness evidence

A key element in any investigation is to identify and interview individuals who might have information
about the crime. As the Minnesota Protocol recalls, “[t]he purposes of witness interviews are to: (a)
obtain as much relevant information as possible, through a systematic and fair process, to assist the
investigators in objectively establishing the truth; (b) identify possible suspects; (c) allow individuals
an opportunity to provide information that they believe is relevant to establishing the facts; (d)
identify further witnesses; (e) identify victims; (f) establish the location of crime scenes and burial
sites; (g) establish background information and facts relevant to an alleged killing(s); and (h)
identify leads in the investigation.”4>

The investigation should involve preparing a list of the most significant witnesses and prioritizing
interviews with them. These should include individuals who saw or heard the crime being committed
and people with relevant knowledge of the victim or suspected perpetrator. Also of importance are
people in the same organization or chain of command as the suspected perpetrator, since they may
be able to provide information linking people other than the perpetrator to the death who may be

38 Assenov v. Bulgaria, ECtHR, Application No. 24760/94, Judgment of 28 October 1998, para. 103.

39 Ogur v. Turkey, ECtHR, Application No. 21594/93, Judgment of 20 May 1999, para. 89.

40 Judgment of 31 August 2010, IACtHR, Rosendo Cantu et al v. Mexico, Series C No. 216, para. 178. See also
Judgment of 7 June 2003, IACtHR, Juan Humberto Sanchez v. Honduras, Series C No. 99, para. 128; Judgment
of 23 September 2009, IACtHR, Garibaldi v. Brazil, Series C No. 203, para. 115; and Judgment of 16 November
2009, IACtHR, Gonzalez, Monreal and Monarrez (“Cotton Field”) v. Mexico, Series C No. 205, para. 300.

41 Judgment of 15 September 2005, IACtHR, “Mapiripan Massacre” v. Colombia, Series C No. 134, para. 224.

42 Minnesota Protocol, para. 77.

43 Minnesota Protocol, para. 24.

44 For more detail, see ICJ, The Investigation and Prosecution of Potentially Unlawful Death, Practitioners’ Guide
No. 14 (2019), pp. 90 et seq, available at https://www.icj.org/the-investigation-and-prosecution-of-potentially-
unlawful-death-icj-practitioners-quide-no-14/.

45 Minnesota Protocol, para. 70.
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https://www.icj.org/the-investigation-and-prosecution-of-potentially-unlawful-death-icj-practitioners-guide-no-14/

ICJ Practical Guide No. 3
| 13

held criminally responsible through modes of liability such as command responsibility or ordering.46
Additionally relevant are persons who can provide evidence of the suspected perpetrator’s (whether
direct or indirect) intent, and any contextual elements required to be proven.

The Istanbul Protocol sets out detailed guidance with respect to the conduct of interviews with
victims and witnesses of torture and other ill-treatment, which may be applicable to interviews with
victims and witnesses of other crimes, including with respect to: (i) informed consent; (ii) selection
of the interviewer; (iii) the safety of witnesses and protective measures; (iv) the use of interpreters;
(v) the information to be obtained from the witness; and (vi) taking statements from the alleged
perpetrator.#” With respect to the information to be collected from such witnesses, the Istanbul
Protocol provides that the following should be collected:

(i) The circumstances leading up to the torture, including arrest or abduction and
detention;
(iii) Approximate dates and times of the torture, including when the last instance of

torture occurred;

(iv) A detailed description of the persons involved in the arrest, detention and torture,
including whether he or she knew any of them prior to the events relating to the
alleged torture, clothing, scars, birthmarks, tattoos, height, weight (the person may
be able to describe the torturer in relation to his or her own size), anything unusual
about the perpetrator’s anatomy, language and accent and whether the perpetrators
were intoxicated at any time;

(v) Contents of what the person was told or asked;
(vi) A description of the usual routine in the place of detention and the pattern of ill-
treatment;

(vii) A description of the facts of the torture, including the methods of torture used;
(viii)  Whether the individual was sexually assaulted;48

(ix) Physical injuries sustained in the course of the torture;

(x) A description of weapons or other physical objects used; and

(xi) The identity of witnesses to the events involving torture.*?

Only persons with specialist expertise and training should be tasked with interviewing and taking
statements from children° and, ideally, victims and witnesses of sexual and gender-based violence.

b) Non-witness evidence

46 Minnesota Protocol, para. 72.

47 Istanbul Protocol, paras. 88-101, 120-157.

48 As set out in the Istanbul Protocol, “[m]ost people will tend to answer a question on sexual assault as meaning
actual rape or sodomy. Investigators should be sensitive to the fact that verbal assaults, disrobing, groping, lewd
or humiliating acts or blows or electric shocks to the genitals are often not taken by the victim as constituting
sexual assault. nothing or even deny any sexual assault. It is often only on the second or even third visit, if the
contact made has been empathic and sensitive to the person’s culture and personality, that more of the story
will come out.” See p. 21.

49 Istanbul Protocol, p. 21.

50 Minnesota Protocol, paras. 195(d) (*When interviewing children, consider the best interests of the child,
including whether there are other ways to obtain the information than through the interview. Ensure that the
child understands the purpose and intended use of the interview, and obtain his/her consent. Whenever possible,
inform the child’s parents or legal guardians of the interview, unless there are reasonable grounds not to do so.
The child’s parents or legal guardians, or another trusted person, may be present during the interview if the child
so requests”), 218; International Protocol on Sexual Violence in Conflict, pp. 251-252, 256, 260. Particular care
needs to be taken with respect to child victims and witnesses of crimes. Detailed guidance on interacting with
child victims and witnesses is outside the scope of this Guide. For more detail see, for example, the UN Guidelines
on Justice in Matters involving Children Victims and Witnesses of Crime, UN Doc. E/RES/2005/20, 22 June 2005;
Istanbul Protocol, paras. 310-315; International Protocol on Sexual Violence in Conflict, chapter 16.
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An effective investigation involves the careful collection, analysis, and storage of forensic evidence.
This part describes the different types of evidence that are collected and analysed and how they
should be logged and stored (the “chain of custody”, also sometimes called the “chain of evidence”).

Forensic science “is concerned with establishing facts, obtained through scientific means ...[It is] one
of the enabling tools to ensure the full implementation of the rule of law, and as such it needs to
conform to the rule of law itself.”>! Forensic science encompasses medicine, genetics, forensic
anthropology and archaeology as well as “other disciplines and technologies and methods, such as
ballistics, graphology, [and] crime scene investigations, among others.”>? Forensic and other
scientific evidence will help lessen reliance on confessions or other forms of evidence that are more
readily manipulated or created by abusive police practices or corruption.>3

Several international instruments and standards set out clear requirements for collecting forensic
evidence: Principles on Extra-legal Executions;>* Principles on the Effective Investigation and
Documentation of Torture and Ill-Treatment;>°> the Minnesota Protocol;>® the Istanbul Protocol;>” the
International Convention for the Protection of All Persons from Enforced Disappearance (ICPPED).>8
The International Protocol on Sexual Violence in Conflict also sets out detailed guidance on the
collection of forensic evidence of conflict-related sexual violence crimes.>® Although some of these
sources apply to specific categories of crimes - the Minnesota Protocol, for example, applies to
unlawful killings — many of the standards governing the collection of evidence outlined in them are
equally applicable to other crimes.

The importance of collecting forensic evidence, and meeting international law and standards for
doing so, has been affirmed by international authorities, including the UN General Assembly,%0 the

51 Report of the Office of the United Nations High Commissioner for Human Rights on the right to the truth and
on forensic genetics and human rights, UN Doc. A/HRC/15/26, 24 August 2010, para. 2.

52 Interim Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, UN Doc. A/69/387, 23 September 2014, para. 20.

53 Rule-of-law tools for post-conflict States, Prosecution initiatives, UN Doc. HR/PUB/06/4, New York/Geneva,
2006. See also Interim Report of the Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment, UN Doc. A/69/387, 23 September 2014, para. 19 (“Forensic specialists provide expert
analysis of whether there is a correlation between the medical evidence and the allegations and can provide the
evidentiary basis on which prosecutions can successfully be brought against those directly responsible and their
superiors. Medical records can be instrumental in overcoming the otherwise lack of objective evidence with which
survivors of torture are so commonly confronted, given that torture mostly takes place without witnesses. The
work of a forensic scientist is germane to the efforts to address impunity for acts of torture, as the expert opinion
forms the evidential basis for prosecution of allegations of torture”).

54 Principles 9, 12, 13, 14, 16 and 17.

55 Principle 6.

56 Chapters IV-V. It includes protocols for investigation, autopsy, exhumation and analysis of skeletal remains,
provides a basic framework that States must observe in the investigation of extrajudicial or arbitrary executions,
“deaths from ‘forced disappearances’ as well as “all violent, sudden, unexpected or suspicious deaths”.

57 Chapters 1V-V.

58 See article 19.

5% Parts IV(10) and V.

%0 See, for example, UN General Assembly Resolutions 61/155 of 19 December 2006 and 68/165 of 18 December
2013.
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former UN Commission on Human Rights,®! the UN Human Rights Council,%2 the General Assembly
of the Organization of American States,®3 the UN CAT,%* and the IACtHR.%>

There are four main types of evidence that can be subject to forensic investigation: biological, digital,
documentary, and physical.%®

(1) Biological evidence

Biological evidence encompasses organic substances collected from the human body or its
surroundings. It can be collected directly from the human body or from items used by the person in
question, such as toothbrushes, hair brushes, and unlaundered clothing. The identification and
proper collection and preservation of biological samples®’ from a crime scene demand specialized
training. Biological samples from bodies may also be collected at the morgue or forensic
anthropology laboratory. The collection of biological reference samples from living persons, for
comparison purposes, should be conducted by personnel trained in dealing with victims and their
families, and this collection should be based on informed consent.®® Biological samples are also a
source of DNA.®°

Biological evidence may also be subject to toxicological analysis for drugs and poisons. This applies
to biological samples from living persons as well as from the deceased.”®

The ICPPED further mandates that personal information collected and/or transmitted within the
search for a disappeared person, including medical and genetic data, not be made available for any
other purposes except use in related criminal proceedings or in the exercise of rights to reparation.”!

(2) Digital evidence

Digital evidence has become increasingly important in investigations. Digital evidence is information
and data th