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1. INTRODUCTION 

In its 2019 report on Gender-based Violence in Lebanon,1 the International Commission 

of Jurists (ICJ) found that the Lebanese legislative framework governing the investigation, 

prosecution and adjudication of sexual and gender-based violence (SGBV) failed to comply 

with international human rights law and standards. The ICJ previously documented how 

obstacles in the administration of justice – namely the lack of gender-sensitive investigations, 

prosecutions and evidence-gathering procedures; inadequate competences and resources; and 

discriminatory gender stereotypes – continue to jeopardize the realization of women’s human 

rights,2 including, in particular, their access to justice and effective remedies for SGBV offences. 

,Q� OLJKW� RI� WKHVH� REVWDFOHV�� WKH� ,&-� LGHQWL¿HG� D� QHHG� WR� VWUHQJWKHQ� GRPHVWLF� LQYHVWLJDWLRQ��
prosecution and judicial capacities with respect to practices employed in the investigation, 

prosecution and adjudication of SGBV offences and the application of evidentiary rules. In the 

present publication, therefore, the organization seeks to provide guidance on these topics to 

criminal justice actors on relevant international human rights law and best practice standards.  

%\�GRLQJ�VR��WKH�,&-�VHHNV�WR�HQVXUH�6*%9�YLFWLPV�VXUYLYRUV�DUH�JXDUDQWHHG�HIIHFWLYH��HI¿FLHQW�
and fair investigations and prosecutions, consistent with their right to access to justice and an 

effective remedy and reparation.  

6*%9�RIIHQFHV�QHFHVVLWDWH�D�FULPLQDO�MXVWLFH�UHVSRQVH�WKDW�LV�WDLORUHG�WR�WKH�VSHFL¿F�QHHGV�RI�
SGBV victims/survivors. The criminal justice process can worsen the plight of SGBV victims/

survivors, potentially exposing them to further abuses and compounding the harm and suffering 

they have already experienced. This additional predicament is commonly known as “secondary 

victimization.”3 In view of the considerable risk of revictimization in cases of SGBV, the ICJ has 

issued victim-centered guidance and recommendations for criminal justice actors in Lebanon 

that should underpin the investigation, prosecution and adjudication processes in cases that 

involve SGBV.4 Employing gender-sensitive approaches to evidence gathering and procedures 

will enhance the effectiveness of criminal justice interventions and case management, and by 

extension, accountability for SGBV.

In this memorandum, the ICJ uses the rules and recommended practice under international 

human rights law and standards that apply to the gathering, admissibility, exclusion and 

evaluation of evidence during the investigation, prosecution and adjudication of SGBV offences 

to assess domestic legislation, procedures and practices applicable to SGBV. In particular, the 

present publication reviews relevant provisions of the Code of Criminal Procedure (CCP); Law 

No. 293/2014 on the protection of women and other family members from domestic violence 

(Law No. 293/2014); and its ancillary guidelines governing “the rules of communication and 

1.  See generally, International Commission of Jurists (ICJ), Gender-based Violence in Lebanon: Inadequate 
Framework, Ineffective Remedies, (Geneva: ICJ, 2019). See also ICJ, Accountability for Sexual and Gender-
based Violence in Lebanon: Guidance and Recommendations for Criminal Justice Actors, (Geneva: ICJ, 2020).

2.  See, the Committee on the Elimination of Discrimination against Women (CEDAW Committee), General 
Recommendation No. 35: gender-based violence against women, updating general recommendation No. 19, 

UN Doc. CEDAW/C/GC/35 (2017), para. 14, where the CEDAW Committee observed: “Gender-based violence 

affects women throughout their life cycle” (footnotes in the original omitted). Accordingly, references to woman 

RU�ZRPHQ�WKURXJKRXW�WKLV�GRFXPHQW�VKRXOG�EH�XQGHUVWRRG�WR�LQFOXGH�JLUO�V�XQOHVV�RWKHUZLVH�VSHFL¿HG��6HH�
DOVR�� 2I¿FH� RI� WKH� +LJK� &RPPLVVLRQHU� IRU� +XPDQ� 5LJKWV� �2+&+5��� Integrating a Gender Perspective into 
Human Rights Investigations: Guidance and Practice���1HZ�<RUN�*HQHYD��2+&+5���������S�����ZKHUH�JHQGHU�
is referred to as: “the socially constructed identities, attributes and roles of persons in relation to their sex and 

the social and cultural meanings attached to biological differences based on sex. The meaning of such socially 

constructed identities, attributes and roles varies across societies, communities and groups and over time. This 

often results in hierarchical relationships between women and men and an unequal distribution of power and 

rights, favouring men and disadvantaging women and affecting all members of society. The social positioning 

of women and men is affected by political, economic, cultural, social, religious, ideological and environmental 

factors.”

3.  ICJ, Accountability for Sexual and Gender-based Violence in Lebanon: Guidance and Recommendations 
for Criminal Justice Actors, 2020, pp. 32-33.; United Nations General Assembly (UNGA), Resolution on 
strengthening crime prevention and criminal justice responses to violence against women, 2011, para. 15(c), 

stipulates that secondary victimization results not from the original offence itself, but from the inadequate 

response of institutions or individuals to victims/survivors.

4.  ICJ, Accountability for Sexual and Gender-based Violence in Lebanon: Guidance and Recommendations for 
Criminal Justice Actors, 2020, pp. 62-66. 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CEDAW/C/GC/35&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CEDAW/C/GC/35&Lang=en
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treatment by Internal Security Forces5�RI¿FHUV�LQ�UHODWLRQ�WR�FRPSODLQWV�RI�GRPHVWLF�YLROHQFH´6 
(ISF General Memorandum). The memorandum aims, in particular, to provide guidance to 

Lebanese criminal justice actors on problematic procedural aspects detected in evidentiary 

rules and standards in the Lebanese framework relevant to in the investigation, prosecution and 

adjudication of SGBV offences. 

The memorandum is divided in three parts: (i) evidence-gathering; (ii) the admissibility and 

exclusion of evidence; and (iii) the evaluation of evidence and burden of proof. Each part 

examines the applicable international human rights law and standards and the Lebanese laws 

and practices governing criminal procedure, making recommendations on how to enhance 

compatibility with international human rights law and standards in practice. 

The memorandum recognizes where current Lebanese evidentiary rules and practices applicable 

to the investigation, prosecution and adjudication of SGBV offences comply with international 

human rights law standards, where they do not, and where, therefore, reforms are necessary. 

In acknowledgement of the fact that such reforms may not be forthcoming or implemented in 

the near future, the memorandum sets out practical guidance and recommendations for the 

interim period until such time that reforms may be introduced. 

This memorandum was preceded by two additional publications on access to justice and 

effective remedies for victims/survivors of SGBV crimes. First, Gender-based Violence in 
Lebanon: Inadequate Framework, Ineffective Remedies7 (July 2019 Report) addressed the 

legal framework governing gender-based violence in the country and its application in practice, 

identifying numerous de jure and de facto obstacles, which, combined, continue to hamper 

women’s effective access to justice in Lebanon. Second, Accountability for Sexual and Gender-
based Violence in Lebanon: Guidance and Recommendations for Criminal Justice Actors8 (October 

2020 Memorandum) explores the Lebanese procedural framework relating to SGBV and its 

OLPLWDWLRQV��IXUQLVKLQJ�FULPLQDO�MXVWLFH�DFWRUV�ZLWK�VSHFL¿F�JXLGDQFH�DQG�UHFRPPHQGDWLRQV�GUDZQ�
from international human rights law and standards and recommended practice that may be 

used throughout the criminal process, based on Lebanese law such as it exists today. Whenever 

the content of the present memorandum would have duplicated that of the aforementioned 

publications, duplication has been minimized by providing cross references to the relevant 

publication.  

The current memorandum therefore builds on the ICJ’s research on SGBV in Lebanon, including 

analysis of the relevant legal and procedural frameworks, and previously reviewed judicial 

decisions. The factual elements contained in the present publication are based on a combination 

RI�NH\�LQIRUPDQW�LQWHUYLHZV�DQG�WKH�¿QGLQJV�RI�D�WZR�GD\�VHPLQDU�RQ�recommended practice 
with respect to evidentiary standards in cases of SGBV hosted by the ICJ in collaboration with 

the National Commission for Lebanese Women (NCLW) in October 2020. The seminar provided 

D�SODWIRUP�WR�IRVWHU�H[FKDQJHV�DPRQJ�/HEDQHVH�MXGJHV��SURVHFXWRUV��SROLFH�RI¿FHUV��ODZ\HUV��
forensic practitioners and international experts, with a view to identifying how international 

KXPDQ�ULJKWV�ODZ�DQG�VWDQGDUGV�DSSOLFDEOH�WR�WKH�LGHQWL¿FDWLRQ��JDWKHULQJ��VWRULQJ��DGPLVVLELOLW\��
H[FOXVLRQ�DQG�HYDOXDWLRQ�RI�HYLGHQFH�PD\�EH�XVHG�WR�¿OO�JDSV�DQG�VWUHQJWKHQ�GRPHVWLF�ODZ�DQG�
practice.

5. The national police agency of Lebanon.

6.  Directorate General of Internal Security Forces, General Memorandum on the Rules of communication and 

WUHDWPHQW�E\�,6)�RI¿FHUV� LQ�UHODWLRQ�WR�FRPSODLQWV�RI�GRPHVWLF�YLROHQFH��'RF����������������-XO\������
7. ICJ, Gender-based Violence in Lebanon: Inadequate Framework, Ineffective Remedies, 2019.

8.  ICJ, Accountability for Sexual and Gender-based Violence in Lebanon: Guidance and Recommendations for 
Criminal Justice Actors, 2020.
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2.  INTERNATIONAL HUMAN RIGHTS STANDARDS APPLICABLE TO 
EVIDENTIARY PRACTICES AND PROCEDURES IN CASES OF SGBV 

A. Applicable international legal framework

Sexual and gender-based violence 

*HQGHU�EDVHG� YLROHQFH�� GH¿QHG� E\� WKH�&RPPLWWHH� RQ� WKH� (OLPLQDWLRQ� RI�'LVFULPLQDWLRQ�
against Women (the CEDAW Committee) as “violence that is directed against a woman 

because she is a woman or that affects women disproportionately,”9 incorporates multiple 

IRUPV��DFWV��RPLVVLRQV�DQG�PDQLIHVWDWLRQV�³WKDW�LQÀLFW�SK\VLFDO��PHQWDO�RU�VH[XDO�KDUP�RU�
suffering, threats of such acts, coercion or other deprivations of liberty.”10

Sexual violence against women and girls is, as such, a manifestation of gender-based 

violence. The CEDAW Committee has also held that gender-based violence against women 

constitutes discrimination within the meaning of article 1 of the Convention on the 

Elimination of All Forms of Discrimination against Women (CEDAW), seriously inhibiting 

“women’s ability to enjoy rights and freedoms on a basis of equality with men.”11 The 

prohibition on gender-based violence against women is now recognized as a principle of 

customary international law,12 which is binding on all States, irrespective of whether or not 

they are parties to international treaties codifying the prohibition in binding instruments. 

1XPHURXV� LQWHUQDWLRQDO� DXWKRULWLHV�� LQFOXGLQJ� FRXUWV�DQG� WULEXQDOV��KDYH� FRQ¿UPHG� WKDW�
rape constitutes a form of  torture  under the International Covenant on Civil and Political 

Rights (ICCPR) and the Convention Against Torture (CAT) when committed by or at the 

LQVWLJDWLRQ�RI�RU�ZLWK�WKH�FRQVHQW�RU�DFTXLHVFHQFH�RI�SXEOLF�RI¿FLDOV�EHFDXVH�LW�FDXVHV�VHULRXV�
SK\VLFDO�DQG�PHQWDO�VXIIHULQJ�QRW�RQO\�ZKHQ�LW�PLJKW�EH�LQÀLFWHG�WR�REWDLQ�LQIRUPDWLRQ�RU�D�
confession, or to punish or intimidate the victim, but also because its perpetration is rooted 

in gender discrimination.13 International authorities have also found that forms of sexual 

assault may constitute torture or other forms of cruel, inhuman or degrading treatment.14 

Lebanon’s obligations under international and human rights law with respect to combatting 

and responding to SGBV,15 together with the State’s international human rights law obligations 

WR�UHVSHFW��SURWHFW�DQG�IXO¿O�KXPDQ�ULJKWV�PRUH�JHQHUDOO\�16 were discussed at length in the 

ICJ’s July 2019 Report. To reiterate in brief, human rights treaties and customary international 

law by which Lebanon is bound impose an obligation on the Lebanese State to adopt a range 

of measures, including effective legislative, judicial, administrative, educational and other 

DSSURSULDWH�PHDVXUHV��WR�UHVSHFW��SURWHFW�DQG�IXO¿O�WKH�KXPDQ�ULJKWV�RI�DOO�17

9. CEDAW Committee, General recommendation No. 35, para. 1.

10. CEDAW Committee, General recommendation No. 35, para. 14.

11.  CEDAW Committee, General recommendation No. 19: Violence against women, UN Doc. A/47/38 (1992), 

para. 1.

12. CEDAW Committee, General recommendation No. 35, para. 2.

13.  Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 
UN Doc. $�+5&����� �������� SDUDV�� ������� 3URVHFXWRU� Y�� %UÿDQLQ�� International Criminal Tribunal for the 

former Yugoslavia (ICTY), IT-99-36-T, Trial Chamber, Judgment, 1 September 2004, para. 523; Prosecutor v. 
6WDQLãLü�	�äXSOMDQLQ��ICTY, IT-08-91-T, Trial Chamber, Judgment, 27 March 2013, paras. 633, 682, 698 (Vol. 

1);�3URVHFXWRU�Y��.YRþND�HW�DO���ICTY, ICTY-98-30/1-T, Trial Chamber, Judgment, 2 November 2001, para. 

129 (perpetrator did not rape any male detainees);�3URVHFXWRU�Y�=HMQLO�'HODOLü�HW�DO���ICTY, IT-96- 21-T, Trial 

Chamber, Judgment, 16 November 1998, paras. 941, and 963 (rapes were committed because the victims 

were female)��3URVHFXWRU�Y��%UÿDQLQ� ICTY, No. IT-99-36-T, Trial Chamber, Judgment, 1 September 2004, 

para. 523; Aydin v. Turkey, (XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV� �(&W+5�� �*UDQG�&KDPEHU���$SSOLFDWLRQ�1R��
23178/94, Judgment of 25 September 1997, para. 836.

14.  The UN Special Rapporteur on torture had already noted in 1986 that sexual abuse is one of the various 

methods of physical torture. See, Report of the Special Rapporteur on Torture, UN Doc. E/CN.4/1986/15, 19 

February 1986, para. 119. See also CEDAW Committee, General Recommendation No. 19, para. 7.

15. ICJ, Gender-based Violence in Lebanon:  Inadequate Framework, Ineffective Remedies, 2019, pp. 5-6.

16. ICJ, Gender-based Violence in Lebanon:  Inadequate Framework, Ineffective Remedies, 2019, pp. 6-8.

17����+XPDQ� 5LJKWV� &RPPLWWHH� �+5&���General Comment No. 31: The Nature of the general legal obligation 
imposed on States Parties to the Covenant, UN Doc. CCPR/C/21/Rev.1/Add.13 (2004), paras. 7-8.
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In particular, Lebanon’s obligations under international human rights law require the repeal 

of all laws and standards, including those pertaining to criminal evidence and procedure, 

that discriminate against women, such as those endorsing, denying or justifying SGBV or 

perpetuating impunity for such acts.18 Equally, the State is duty-bound to ensure the prevention 

and eradication of discriminatory and prejudicial customs and practices commonly encountered 

at the executive and judicial levels, including those that justify or promote SGBV, and that are 

often based on harmful gender stereotypes and preconceived and stereotypical notions about 

what constitutes SGBV against women.19

Lebanon has an obligation to ensure women’s genuine access to justice and effective remedies 

for SGBV offences,20 and to exercise due diligence to prevent, investigate, criminally sanction 

and provide remedy and reparations for SGBV. Under international human rights law, where 

States fail to act with due diligence to prevent SGBV offences, or to investigate, prosecute, 

punish and provide reparation for such acts of violence committed against women by private 

actors, States may be held accountable for their failures.21

There is no single international instrument setting out evidentiary practices and procedures 

VSHFL¿FDOO\�DSSOLFDEOH�WR�WKH�LQYHVWLJDWLRQ��SURVHFXWLRQ�DQG�DGMXGLFDWLRQ�RI�6*%9�FULPHV��6HYHUDO�
pertinent non-treaty instruments, however, provide detailed standards for the investigation, 

prosecution and adjudication of criminal offences. While these instruments are often customized 

for crimes distinct from SGBV offences, they articulate general legal principles and practices that 

are either directly applicable or applicable by analogy to such offences. With a view to bolstering 

SGBV investigation, prosecution and adjudication strategies and practices in Lebanon, the ICJ 

considers it necessary to analyze and draw inspiration from these instruments. 

The present memorandum is also informed by instruments developed at the international level 

that provide guidance to States and key stakeholders, including declarations and resolutions 

adopted by United Nations (UN) bodies, as well as those emerging from UN conferences, on how 

to strengthen and consolidate legal and operational frameworks addressing SGBV. Protocols that 

VSHFL¿FDOO\�DGGUHVV�DSSURSULDWH�DQG�JHQGHU�VHQVLWLYH�UHVSRQVHV�WR�6*%9�RIIHQFHV�GHYHORSHG�
by UN agencies are also given due consideration, including, inter alia, those developed under 

the auspices of or by the United Nations Entity for Gender Equality and the Empowerment of 

:RPHQ��81�:RPHQ���WKH�8QLWHG�1DWLRQV�2I¿FH�RQ�'UXJV�DQG�&ULPH��812'&��DQG�WKH�:RUOG�
+HDOWK�2UJDQL]DWLRQ��:+2���

B. Applicable domestic legal framework 

    i. SGBV offences under domestic law 

The current Criminal Code is more than 70 years old. Despite the fact that several amendments 

have been proposed to the Lebanese Parliament, it has not evolved to meet international human 

rights law and standards. The Criminal Code not only fails to criminalize all forms of SGBV,22 but 

it legalizes acts of discrimination against women. 

In its July 2019 Report and October 2020 Memorandum, the ICJ analyzed the SGBV-related 

legal framework, identifying where it conforms with, and falls short of, international law and 

standards, and made recommendations for legislative reform to the Lebanese authorities. Key 

¿QGLQJV�RI�WKHVH�SXEOLFDWLRQV�DUH�VHW�RXW�EHORZ�

18. CEDAW Committee, General recommendation No. 35, para. 26(a).

19. CEDAW Committee, General recommendation No. 35, para. 26(b) & (c).

20.  ICCPR, arts. 2(3), 3 & 26; CEDAW, arts. 2(b) & (c), 3 & 15(1); CEDAW Committee, General Recommendation 
No. 33: Women’s Access to Justice, UN Doc. CEDAW/C/GC/33 (2015), paras. 1, 2, 15, 16, 17, 19 & 20.

21.  See, for example, CEDAW Committee, Goekce (deceased) v. Austria, UN Doc. CEDAW/C/39/D/5/2005 (2007), 

para. 12.1.1; and V. K. v. Bulgaria, UN Doc. CEDAW/C/49/D/20/2008 (2011), para. 9.4. 

22.  CEDAW Committee, General recommendation No. 35: gender-based violence against women, updating 
general recommendation No. 19, UN Doc. CEDAW/C/GC/35 (2017), para. 14.
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Rape and sexual assault 

7KH�GH¿QLWLRQ�RI�UDSH�XQGHU�WKH�&ULPLQDO�&RGH�DQG�/DZ�1R�����������GRHV�QRW�FRPSO\�ZLWK�
international law and standards.23 In 2008, the CEDAW Committee called on Lebanon to ensure 

“that martial rape is criminalized,”24 yet articles 503-504 of the Criminal Code penalizing rape 

explicitly exclude the spouse from their scope, and Law No. 293/2014 makes no reference to 

martial rape. Rather, the latter criminalizes a spouse’s use of threats or violence to claim a 

“marital right to intercourse” (article 7) but not the non-consensual violation of women’s right 

to personal security and bodily integrity.

7KH�&ULPLQDO�&RGH�DQG�/DZ�1R�����������GR�QRW�DGHTXDWHO\�GH¿QH�RWKHU�IRUPV�RI�VH[XDO�DVVDXOW��
falling short of international law and standards, including articles 1 and 2 of CEDAW and CEDAW 

Committee recommendations.25�/DZ�1R�����������QDUURZO\�GH¿QHV�GRPHVWLF�YLROHQFH�LQ�DUWLFOH�
2 as “an act, act of omission, or threat of an act committed by any family member against one 

or more family members... related to one of the crimes stipulated in this law, and that results in 

killing, harming, or physical, psychological, sexual, or economic harm.” The crimes stipulated in 

article 3 of the Law, amending the Criminal Code, are forced begging, indecency, prostitution, 

homicide, adultery and causing or threatening harm to a spouse when “obtaining a marital right 

to intercourse.” In addition to rape, other forms of sexual assault, threats of assault, sexual 

harassment and non-physical harm, such as psychological and economic harms not based on 

DFWV�GH¿QHG�LQ�DUWLFOH����DUH�DPRQJ�WKH�DFWV�WKDW�DUWLFOH���RI�WKH�/DZ�IDLOV�WR�FRYHU��$FWV�WKDW�
draw their source from some of the most deeply entrenched patriarchal traditions, such as 

forcing girls to marry or preventing women from leaving the house, are also not included. 

The limited forms of rape and other forms of sexual assault that could be prosecuted are not 

recognized as a violation of women’s physical, sexual or psychological integrity in accordance 

with CEDAW Committee recommendations.26 Rather, the Criminal Code addresses sexual 

offences as crimes against “public morality and decency,” thereby characterizing these offences 

as intrusions on the “honour” of the victim/survivor, their family and society. Conceiving and 

criminalizing sexual offences along these lines diminish their seriousness and are irreconcilable 

with international standards,27 infringing on women’s human rights, including their right to 

personal security, autonomy, sexual autonomy, the right to bodily integrity and to be free 

from discrimination on the basis of sex/gender, and the right to access to justice and effective 

remedies. 

Further, the repeal of article 522 of the Criminal Code in 2017, which enabled the authorities 

to cease a prosecution or suspend a conviction if a perpetrator of sexual assault married the 

victim, is an incomplete step towards adequately addressing SGBV against minors. Article 505 

RI� WKH� &ULPLQDO� &RGH� FRGL¿HV� WKH� RIIHQFH� RI� VWDWXWRU\� UDSH� ZLWK� D�PLQRU�� +RZHYHU�� D� YDOLG�
marriage between the perpetrator and a 16 to 18-year-old victim prevents the prosecution 

or imprisonment of the perpetrator. Similarly, article 518 of the Criminal Code provides that 

a valid marriage between a perpetrator who “seduces a [16 to 18-year-old] virgin girl with a 

promise of marriage” prevents the perpetrator’s prosecution or imprisonment. These provisions 

run counter to Lebanon’s obligations under international human rights law and standards.28 

They perpetuate patriarchal, archaic norms about the so-called “honour” of the victims and 

their families being restored through marriage, and shield offenders of sexual offences from 

accountability, entrenching impunity and subjecting women to secondary victimization and 

discrimination. Moreover, the CEDAW Committee and Committee on the Rights of the Child have 

noted that a child under 18 years has limited capacity, if any, to provide free, full and informed 

consent to marry.29

23.  CEDAW, articles 1, 2 & 16; CEDAW Committee, General recommendation No. 35, para. 29(e); CEDAW 

Committee, General Recommendation No. 19, para. 24(b).

24.  CEDAW Committee, Concluding Comments of the Committee on the Elimination of Discrimination against 
Women: Lebanon, UN Doc. CEDAW/C/LBN/CO/3 (2008), para. 27.

25.  CEDAW Committee, General recommendation No. 35, para. 2; CEDAW Committee, General Recommendation 
No. 19, paras. 6 & 7; Convention on the Rights of the Child (CRC), arts. 19(1) & 34.

26. CEDAW Committee, General recommendation No. 35, paras. 29(a) & (e).

27. CEDAW, articles 1, 2 & 15.

28. CEDAW, arts. 1, 2, 3, 5(a) and 15.

29.  CEDAW Committee and Committee on the Rights of the Child (CRC Committee), Joint General Recommendation 
No. 31 of the CEDAW Committee on the elimination of discrimination against women / General Comment No. 
18 of the CRC Committee on harmful practices, U.N. Doc. CEDAW/C/GC/31-CRC/C/GC/18 (2014), para. 20.
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“Virginity” 

Articles 503-512 of the Criminal Code, treating “virginity” as an aggravating factor for sentencing, 

imply that rape committed against women who are not “virgins” is a “lesser” crime than that 

which is committed against “virgins,” and confer an unwarranted preferential victimhood status 

on the latter. The legal framework should refrain from making such distinctions, which are based 

on harmful gender stereotypes perpetuating discrimination against women with the meaning of 

article 1 of CEDAW, and instead administer sentences that are commensurate with the gravity 

of the offence of rape.30

Sexual harassment 

The ICJ understands that in December 2020, following pressure and continued advocacy efforts 

from civil society, the Lebanese Parliament adopted legislation criminalizing sexual harassment. 

As of February 2021, the ICJ has not had the opportunity to review the legislation, but it hopes 

to be able to do so in the future.

Previous analysis undertaken by the organization on sexual harassment indicated that efforts 

to legislate against sexual harassment,31 including the approval of a draft law by the Lebanese 

Council of Ministers in 2017, were inadequate. The provisions contained in the draft law studied 

by the ICJ failed to meet international law and standards,32�ZKLFK�UHTXLUH�D�UREXVW�GH¿QLWLRQ�RI�
sexual harassment, such as that formulated by the CEDAW Committee.33�:KLOH�WKH�GH¿QLWLRQ�RI�
sexual harassment in article 2 of the draft law made explicit reference to “undermin[ing] the…

dignity of the victim,” it simultaneously referred to acts that would undermine their “honour.” 

Article 2 of the draft law, if adopted as it was then formulated, would amend article 535 of 

the Criminal Code, and consequently fall under the heading of “public morals and ethics.” 

Criminalizing and characterizing sexual harassment as a violation of the victim’s “honour” or 

“morality,” as opposed to integrity, dignity and autonomy, perpetuate discrimination against 

women. Moreover, the draft legislation failed to explicitly envisage the wide set of circumstances 

in which sexual harassment may occur, including public spaces, educational institutions, receipt 

of services and sporting activities. 

Adultery

Articles 487-489 of the Criminal Code, as amended by article 3 of Law No. 293/2014, criminalize 

adultery by a man or woman. In addition to violating international standards,34 the criminalization 

of adultery has been found to amount to sex discrimination by the CEDAW Committee.35

Sex work

:KLOH�WKH�/DZ�RQ�3XEOLF�+HDOWK�RI������SHUPLWWHG�WKH�VDOH�RI�VH[�LQ�OLFHQVHG�ORFDWLRQV��QR�QHZ�
licenses have been issued since 1975.36 Article 523 of the Criminal Code criminalizes those 

who engage in “secret prostitution” or facilitate the practice, making sex work per se a criminal 

offence in Lebanon. Law No. 164/2011 also criminalizes engagement in “prostitution” by victims 

RI�WUDI¿FNLQJ�37 unless the “victim […] proves that she was compelled to commit acts that are 

punishable by law or that she was compelled to violate the terms of residency or work,” in which 

case the victim may avail of an amnesty from punishment.38 The CEDAW Committee has found 

that the “criminalization of prostitution” acts as a barrier to women’s effective access to justice.39 

30. CEDAW Committee, General Recommendation No. 35, para. 29(a).

31.  This analysis is based on the July 2019 Report, October 2020 Memorandum and a joint submission on 

Lebanon to the 79th Pre-Sessional Working Group of the CEDAW by the International Commission of Jurists 

and ABAAD Resource Center for Gender Equality, available at: https://tbinternet.ohchr.org/_layouts/15/

treatybodyexternal/Download.aspx?symbolno=INT%2fCEDAW%2fICO%2fLBN%2f43478&Lang=en.

32. CEDAW, arts. 2(b)-(e).

33. CEDAW Committee, General Recommendation No. 19, para. 18.

34. CEDAW, arts. 1, 2 & 15.

35. CEDAW Committee, General Recommendation No. 33, para. 9.

36. See: ¿OH����8VHUV�DGPLQ�'RZQORDGV�/HEDQRQ���&RXQWU\���$VVHVVPHQW�������(QJOLVK�SGI.
37.  Criminal Code, art. 586(1), amended by Law No. 164/2011.

38. Criminal Code, art. 586(8), amended by Law No. 164/2011.

39. CEDAW Committee, General Recommendation No. 33, paras. 9 & 49.

http://
http://
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Abortion

Pursuant to article 541 of the Criminal Code, abortion is a criminal offence and both women 

who undergo them and individuals who perform them are subject to severe penalties.40 While 

there is no explicit exception to the criminalization of abortion in the Criminal Code, women 

ZKR� WHUPLQDWH� SUHJQDQFLHV� LQ� RUGHU� WR� SUHVHUYH� RU� ³VDYH� WKHLU� KRQRXU´� PD\� EHQH¿W� IURP�
“attenuating circumstances” (article 545). It is not clear, however, whether such circumstances 

apply to victims/survivors of sexual assault, and in the event they do, the provision itself is 

a patriarchal construct that discriminates against women, contravening Lebanon’s obligations 

under international human rights law and standards.41 In order for victims/survivors of sexual 

assault to exercise their right to effective remedy and reparation, and to deter women from 

seeking unsafe abortions, Lebanon must ensure effective access to sexual and reproductive 

healthcare services and sexual and reproductive rights, including safe access to legal abortion 

and post-abortion care in all cases, and particularly in cases of rape.42

40.  Criminal Code, art. 541 stipulates that women who undergo abortions can be punished with a term of 

imprisonment ranging from six months up to three years. 

41. CEDAW, arts. 1, 2 & 12(1).

42. CEDAW Committee, General recommendation No. 35, para. 18.
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3.  EVIDENCE-GATHERING 

A.  Applicable international human rights law and standards and recommended 

practice  

International law, particularly international human rights law and standards prescribe that 

investigations of alleged human rights violations and abuses, such as SGBV, must be: (i) 

prompt; (ii) effective and thorough; (iii) independent and impartial; and (iv) transparent.43 

These obligations constitute fundamental requirements of any investigation into incidents of 

SGBV. 

Detailed criteria for ensuring that investigations of alleged human rights violations and abuses, 

such as SGBV, meet these requirements are set out in, for example, the UN Principles on the 
Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions (UN 

Principles on Extra-legal Executions),44 the UN Principles on the Effective Investigation and 
Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(UN Principles on the Effective Investigation and Documentation of Torture and Ill-Treatment),45 

the Minnesota Protocol on the Investigation of Potentially Unlawful Death: The Revised United 
Nations Manual on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and 
Summary Executions (Minnesota Protocol),46 and the United Nations Manual on the Effective 
Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment (Istanbul Protocol).47 The investigative obligations outlined in these instruments 

govern the gathering of evidence in the investigation of SGBV offences.

Given that healthcare providers play a central role in gathering evidence necessary for proving 

SGBV, including evidence critical to identifying, apprehending, prosecuting and convicting 

perpetrators of SGBV and to documenting the immediate and long-term physical and mental 

health consequences on victims/survivors, the standards presented below are also informed by 

WKH�:+2¶V�Guidelines for medico-legal care for victims of sexual violence��:+2�*XLGHOLQHV��48 The 

Guidelines describe the assessments and examinations that medical and forensic practitioners 

should undertake in their interactions with a victim/survivor of SGBV. 

   i. Search for evidence must be thorough and effective

In the context of SGBV offences, the broad purpose of a criminal investigation is to establish 

the facts relating to the alleged incident of SGBV, with a view to identifying those responsible 

for it and ultimately facilitating their prosecution. An investigation may also serve the purposes 

of other proceedings intended to secure redress for victims/survivors.49

International standards prescribe that investigations must be thorough and effective, and as 

such, exhaustive.50 Investigators must take all reasonable steps to search for and gather all 

direct and circumstantial evidence, including by:

43.  See, inter alia��2+&+5��The Minnesota Protocol on the Investigation of Potentially Unlawful Death (Minnesota 

3URWRFRO����1HZ�<RUN�*HQHYD��2+&+5���������SDUDV��������	�����+5&� General Comment No. 31; Report of 

WKH�8QLWHG�1DWLRQV�)DFW�)LQGLQJ�0LVVLRQ�RQ�WKH�*D]D�&RQÀLFW��81�'RF��$�+5&���������������SDUD������� Basic 
Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Violations of International 
Human Rights and Humanitarian Law, UN Doc. A/RES/60/147 (2005), principle. III; UN Principles on the 
Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (UN Principles on the Effective Investigation and Documentation of Torture and Ill-Treatment), UN 

Doc. A/RES/55/89 (2000), principle 2.

44.  UN Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary Executions 
(UN Principles on Extra-legal Executions), UN Doc. E/1989/89 (1991), principles 9-17. 

45.  UN Principles on the Effective Investigation and Documentation of Torture and Ill-Treatment, principles 1-6. 

46. Minnesota Protocol, paras. 19, 22 et seq. 

47���2+&+5��Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment (Istanbul Protocol), Professional Training Series No.8/Rev.1, (New York/

*HQHYD��2+&+5���������SDUDV����������
48���:RUOG�+HDOWK�2UJDQL]DWLRQ��:+2���Guidelines for medico-legal care for victims of sexual violence, (Geneva: 

:+2��������
49. Istanbul Protocol, para. 77.

50.  UN Principles on Extra-legal Executions, principle 9; UN Principles on the Effective Investigation and 

Documentation of Torture and Ill-Treatment, principle 2. 
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�  Identifying the victim(s) in cases resulting in death51 or when seeking to obtain statements 

from the victim/survivor of the alleged crime;52

�  Determining the method, cause, location, date and time of the crime, and all of the surrounding 

circumstances;53

�  Recovering and preserving evidence, including medical evidence, related to the alleged crime 

to aid any ensuing prosecutions;54

�  Determining who was involved in the commission of the crime or contributed to it, and their 

associated individual and collective responsibility;55

�  Identifying possible witnesses and obtain statements from them concerning the alleged 

incident.56

7KH� (XURSHDQ� &RXUW� RI� +XPDQ� 5LJKWV� �(&W+5�� KDV� UHLWHUDWHG� RQ� QXPHURXV� RFFDVLRQV� WKH�
obligation to take reasonable steps to gather all relevant evidence. For example, the Court has 

held, “the authorities must have taken the reasonable steps available to them to secure the 

evidence concerning the incident, including inter alia eyewitness testimony, forensic evidence 

and, where appropriate, an autopsy which provides a complete and accurate record of injury 

DQG�DQ�REMHFWLYH�DQDO\VLV�RI�FOLQLFDO�¿QGLQJV�� LQFOXGLQJ�WKH�FDXVH�RI�GHDWK��$Q\�GH¿FLHQF\� LQ�
the investigation which undermines its ability to establish the cause of death or the person or 

persons responsible will risk falling foul of this standard.”57

7KH�(&W+5�KDV�FULWLFL]HG�6WDWHV¶� IDLOXUH�WR�WDNH�UHDVRQDEOH�VWHSV�� LQFOXGLQJ��VKRUWFRPLQJV� LQ�
forensic examinations that were cursory or did not provide explanations or conclusions regarding 

recorded marks on bodies or injuries;58 a failure to identify weapons used in the commission 

of an offence, and how they were used;59 autopsies that failed to identify key details regarding 

how a person was killed;60 a failure to conduct a forensic examination of the crime scene;61 the 

failure to interview all witnesses at the crime scene62�DQG�LPSUHFLVH�H[SHUW�UHSRUWV�ZLWK�¿QGLQJV�
unsupported by any established facts.63

7KH� ,QWHU�$PHULFDQ�&RXUW�RQ�+XPDQ�5LJKWV� �,$&W+5��KDV�DOVR�VWDWHG� WKDW� WKHUH�DUH�FHUWDLQ�
“guiding principles that must be observed in criminal investigations into human rights violations, 

which include, inter alia: the recovery and preservation of evidence in order to assist in a potential 

FULPLQDO�LQYHVWLJDWLRQ�RI�WKH�SHUSHWUDWRUV��LGHQWL¿FDWLRQ�RI�SRVVLEOH�ZLWQHVVHV��REWDLQLQJ�WKHLU�
statements and determination of the cause, manner, place and time of the act investigated. In 

addition, there should be a thorough examination of the crime scene and a rigorous analysis of 

the evidence by competent professionals using the most appropriate procedures.”64

The search for and collection of all the direct and circumstantial evidence allows investigators to 

elaborate logical hypotheses and lines of inquiry that are genuinely oriented toward revealing 

the material facts, and identifying the responsible parties. 

51. See, for example, Istanbul Protocol, para. 25(a).

52. See, for example, Istanbul Protocol, para. 77.

53. See, for example, Minnesota Protocol, para. 25(d). 

54. See, for example, Istanbul Protocol, para. 77.

55. See, for example, Minnesota Protocol, para. 25(e).

56. See, for example, Istanbul Protocol, para. 77.

57.   Finucane v. the United Kingdom�� (XURSHDQ� &RXUW� RI� +XPDQ� 5LJKWV� �(&W+5��� -XGJPHQW� RI� �� -XO\� ������
para. 69. Council of Europe (CoE), Guidelines on Eradicating Impunity for Serious Human Rights Violations, 
�6WUDVERXUJ��'LUHFWRUDWH�RI�+XPDQ�5LJKWV�DQG�5XOH�RI�/DZ��&RXQFLO�RI�(XURSH���������*XLGHOLQH�9,,�

58. Mahmut Kaya v. Turkey��(&W+5��-XGJPHQW�RI����0DUFK�������5HSRUWV�������,,,��SDUD������
59.  Kaya v. Turkey��(&W+5��-XGJPHQW�RI����)HEUXDU\�������5HSRUWV������,��SDUD������Ogur v. Turkey, Judgment 

of 20 May 1999, Reports 1999-III, para. 89.

60.  Kaya v. Turkey��(&W+5��-XGJPHQW�RI����)HEUXDU\�������5HSRUWV������,��SDUD����� Ogur v. Turkey��(&W+5��
Judgment of 20 May 1999, Reports 1999-III, para 89; Salman v. Turkey, (&W+5��-XGJPHQW�RI����-XQH�������
Reports 2000-V, para. 106.

61. Mahmut Kaya v. Turkey��(&W+5��-XGJPHQW�RI����0DUFK�������5HSRUWV������,,,��SDUD�����
62. Assenov v. Bulgaria,�(&W+5��-XGJPHQW�RI����2FWREHU�������5HSRUWV������9,,,��SDUD�����
63. Ogur v. Turkey��(&W+5��-XGJPHQW�RI����0D\�������5HSRUWV������,,,��SDUD�����
64.   Rosendo Cantú et al v. Mexico,�,QWHU�$PHULFDQ�&RXUW�RQ�+XPDQ�5LJKWV��,$&W+5���-XGJPHQW�RI����$XJXVW�

2010, Series C No. 216, para. 178. See also, Juan Humberto Sánchez v. Honduras, ,$&W+5��-XGJPHQW�RI���
June 2003, Series C No. 99, para. 128; Garibaldi v. Brazil,�,$&W+5��-XGJPHQW�RI����6HSWHPEHU�������6HULHV�
C No. 203, para. 115; and Gonzalez, Monreal and Monarrez (“Cotton Field”) v. Mexico, ,$&W+5��-XGJPHQW�RI�
16 November 2009, Series C No. 205, para. 300.
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The notion of effectiveness with respect to a criminal investigation refers to means and 

process, and not to a particular outcome, such as the apprehension of the culprit. According 

to the Minnesota Protocol, for example, an investigation must be carried out “diligently and in 

accordance with good practice.”65

International standards also require that States take measures to prevent and sanction  persons 

who hinder investigations.66�,Q�WKLV�UHJDUG��WKH�,$&W+5�KDV�VWDWHG��³>S@XEOLF�RI¿FLDOV�DQG�SULYDWH�
citizens who hamper, divert or unduly delay investigations tending to clarify the truth of the 

facts must be punished, rigorously applying, in this regard, provisions of domestic legislation.”67

���LL��/HJDO�SRZHUV�DQG�¿QDQFLDO�DQG�KXPDQ�UHVRXUFHV�

Those presiding over and carrying out investigations into alleged human rights violations and 

DEXVHV��VXFK�DV�6*%9��PXVW�EH�VXI¿FLHQWO\�HPSRZHUHG� WR�GR�VR�68 Investigating authorities 

must have the necessary resources and powers required to carry out an effective investigation, 

including to compel witnesses and require the production of information and documents and 

access to places.69�7KH�0LQQHVRWD�3URWRFRO��IRU�H[DPSOH��VSHFL¿FDOO\�VWDWHV�WKDW�DQ\�LQYHVWLJDWLYH�
mechanism conducting an investigation must have the power to compel witnesses and require 

the production of evidence.

This implies that the State must adopt a legal framework enabling authorities to exercise their 

LQYHVWLJDWLYH�IXQFWLRQV�HIIHFWLYHO\��,Q�WKLV�UHJDUG��WKH�,$&W+5�KDV�VWDWHG��³LW�LV�HVVHQWLDO�WKDW�WKH�
entities responsible for the investigations are provided, both formally and substantively, with the 

appropriate and necessary powers and guarantees,”70 in order to carry out investigations into 

allegations of human rights violations and abuses (abuses, such as SGBV). Likewise, the State 

PXVW�SURYLGH�WKH�LQYHVWLJDWLQJ�DXWKRULWLHV�ZLWK�³WKH�ORJLVWLF�DQG�VFLHQWL¿F�UHVRXUFHV�QHFHVVDU\�
WR�FROOHFW�DQG�SURFHVV�HYLGHQFH��DQG�PRUH�VSHFL¿FDOO\��WKH�SRZHU�WR�DFFHVV�WKH�GRFXPHQWV�DQG�
information relevant to the investigation of the facts denounced.”71� 7KH� ,$&W+5�KDV� IXUWKHU�
stated, “these resources and elements contribute to the effective investigation, but the lack of 

them does not exonerate state authorities from making the necessary efforts to comply with 

this  obligation.”72

,QYHVWLJDWLYH�PHFKDQLVPV�PXVW�DOVR�KDYH�DGHTXDWH�¿QDQFLDO�DQG�KXPDQ�UHVRXUFHV��LQFOXGLQJ�
TXDOL¿HG�LQYHVWLJDWRUV�DQG�RWKHU�UHOHYDQW�H[SHUWV�73 In cases of SGBV, and sexual assault more 

VSHFL¿FDOO\��WKLV�ZRXOG�LQYROYH��DPRQJ�RWKHU�WKLQJV��HQVXULQJ�UHTXLVLWH�WHFKQLFDO�H[SHUWLVH�E\�
licensed forensic and health practitioners, including, in particular, with respect to the potential 

consequences of sexual assault on victims/survivors who may suffer physical effects, such as 

unwanted pregnancy or sexually transmitted infections (STIs), as well as experience anxiety, 

depression and post-traumatic stress disorder (PTSD) sometimes for a lengthy period of time.74

   iii. Types of evidence

Effective investigations into allegations of human rights violations and abuses, such as SGBV, 

UHTXLUH� LQYHVWLJDWRUV�� WR� WKH�H[WHQW� WKDW� LV�SRVVLEOH�� WR�³FROOHFW�DQG�FRQ¿UP��IRU�H[DPSOH�E\�
triangulation) all testimonial, documentary and physical evidence.”75 Inadequate evidence-

65.  Minnesota Protocol, para. 27, citing: Abubakar Amirov and others v. Russia��+5&�&RPPXQLFDWLRQ������������
UN Doc. CCPR/C/95/D/1446/2006 (2009), para. 11.4 et seq; Rodríguez Vera and others (The Disappeared 
from the Palace of Justice) v. Colombia��,$&W+5��-XGJPHQW�RI����1RYHPEHU�������SDUD������

66.  See, inter alia, the International Convention for the Protection of All Persons from Forced Disappearance 

(ICPPED), arts.12 (4), 22 & 25 (1)(b); the Declaration on the Protection of All Persons from Enforced 
Disappearance, Adopted by General Assembly resolution 47/133 of 18 December 1992, art. 13(5).

67. Case of Caracazo v. Venezuela��,$&W+5��-XGJPHQW�RI����$XJXVW�������6HULHV�&�1R������SDUD������
68. See, among others, the Minnesota Protocol, para. 27.

69. See, for example, Paul and Audrey Edwards v. United Kingdom��(&W+5��-XGJPHQW�RI����0DUFK�������
70.   Case of Gudiel Álvarez and others (Diario Militar) v. Guatemala��,$&W+5��-XGJPHQW�RI����1RYHPEHU�����6HULHV�

C No. 253, para. 251.

71. Anzualdo Castro v. Peru��,$&W+5��-XGJPHQW�RI����6HSWHPEHU�������6HULHV�&�1R�������SDUD������
72. Anzualdo Castro v. Peru��,$&W+5��-XGJPHQW�RI����6HSWHPEHU�������6HULHV�&�1R�������SDUD������
73. See, for example, Minnesota Protocol, para. 27.

74. See, for example, Istanbul Protocol, para. 131.

75. See, for example, Minnesota Protocol, para. 24.



14 |    Sexual and Gender-based Violence Offences in Lebanon

Principles and Recommended Practices on Evidence

gathering, including in cases of SGBV perpetrated against women, may result in systematic 

failures at the investigation stage and, as such, may constitute a barrier to victims’/survivors’ 

access to justice and effective remedies.76 For example, the ICJ has observed that in SGBV 

FDVHV��ZLWQHVV�HYLGHQFH�DORQH�±�DW�OHDVW�DV�FRQ¿QHG�VROHO\�WR�VWDWHPHQWV�RI�WKH�YLFWLP�VXUYLYRU�
DQG�RI�WKH�DOOHJHG�SHUSHWUDWRU�±�LV�RIWHQ�LQVXI¿FLHQW�WR�HVWDEOLVK�D�VXVWDLQDEOH�FULPLQDO�FDVH�77 

Therefore, in conducting investigations into SGBV offences, it is crucial that, to the extent 

possible, witness evidence be supplemented with other forms of evidence. 

In the context of the investigation and prosecution of potentially unlawful deaths, the ICJ has 

set out detailed guidance on: (a) types of evidence; (b) chain of custody; and (c) crime scene 

management. The critical and relevant aspects of this guidance are recapitulated below.78 The 

IROORZLQJ�VHFWLRQV�DOVR�FRQVLGHU�DQG�GUDZ�XSRQ�WKH�:+2�*XLGHOLQHV�DQG�WKH�,VWDQEXO�3URWRFRO��
which provide recommended practices for the gathering of evidence in cases of sexual assault, 

including rape. These cases may necessitate a meticulous examination to detect any physical 

injury, including areas of the body that would not be inspected in a routine medical examination 

(see below section iv, “evidence in cases of sexual assault”). 

 a. Witness evidence 

Witness evidence, which involves identifying and interviewing individuals with knowledge of 

or information about the crime, and evaluating the statements obtained as a result, is a key 

aspect of any investigation into allegations of human rights violations and abuses, such as 

SGBV. As recalled by the Minnesota Protocol, witness interviews may be used to: “(i) obtain 

as much relevant information as possible, through a systematic and fair process, to assist the 

investigators in objectively establishing the truth; (ii) identify possible suspects; (iii) allow 

individuals an opportunity to provide information that they believe is relevant to establishing 

the facts; (iv) identify further witnesses; (v) identify victims; (vi) establish the location of crime 

scenes […]; (vii) establish background information and facts […]; and (viii) identify leads in the 

investigation. ”79

7KH�LQYHVWLJDWLRQ�VKRXOG�LQYROYH�SUHSDULQJ�D�OLVW�RI�WKH�PRVW�VLJQL¿FDQW�ZLWQHVVHV�DQG�SULRULWL]LQJ�
interviews with them. These should include victims/survivors, alleged perpetrators where 

the survivor and/or a third person is able to identify them (or when the alleged perpetrators 

admit their involvement), and other individuals who saw or heard the crime being committed. 

Individuals with relevant knowledge of the victim/survivor or suspected perpetrator – that is, 

persons who can provide evidence about any contextual elements required to be proven – 

should also be interviewed, including family, friends, neighbours and professionals dealing with 

the victim and perpetrator, such as social workers and doctors.80

7KH�(&W+5�KDV�IRXQG�WKDW�ZKHUH�LQYHVWLJDWRUV�DUH�FDXJKW�EHWZHHQ�WZR�LUUHFRQFLODEOH�YHUVLRQV�RI�
the facts, they must adopt “a context-sensitive assessment of the credibility of the statements 

PDGH� DQG� IRU� YHUL¿FDWLRQ� RI� DOO� WKH� VXUURXQGLQJ� FLUFXPVWDQFHV�́ 81 and strive to assess the 

evidence. Accordingly, whenever the victims/survivors and alleged perpetrators have put 

forward irreconcilable versions of events in their respective witness evidence, investigators 

must attempt to test the credibility of these different versions, and that of any additional 

witnesses, and seek to establish the truth with precision. 

Interviewing victims/survivors of SGBV, however, must be handled with a particular degree of 

sensitivity. Investigators must approach and frame interviews with SGBV victims/survivors in 

a manner that responds to their concerns and needs, and ensures they are not revictimized as 

a result of the interview. This may include, among other things, ensuring a female investigator 

76. CEDAW Committee, General Recommendation No. 33, para. 25(vi).

77.   ICJ, Women’s Access to Justice for Gender-based Violence – Practitioners’ Guide No. 12, (Geneva: ICJ, 2016), 

p. 216. 

78.  For more detail, see ICJ, The investigation and prosecution of potentially unlawful death – Practitioners’ Guide 
No. 14, (Geneva: ICJ, 2019) pp. 90 et seq.

79. Minnesota Protocol, para. 70.

80. CEDAW Committee, General Recommendation No. 33, para. 51(i).

81. M.C. v. Bulgaria, (&W+5�-XGJPHQW�RI���'HFHPEHU�������SDUD������
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conducts the interview, unless the victim/survivor prefers otherwise;82 upholding victims/

survivors’ agency by advising them of their rights;83 affording protection to victims'/survivors' 

where they are at risk;84 and ensuring referral pathways are available to provide access to 

psycho-social, medical, legal or other forms of support the victim/survivor may require.85

While victim/survivor testimony can play a critical role in criminal proceedings, there will be 

instances where victims/survivors opt not to provide testimony and/or written statements 

regarding the SGBV offence/s to which they have been subjected, owing to, among other 

things, fear prompted by threats made by the offender or shame or stigma stemming from 

patriarchal social norms prevalent within society, including from investigators, prosecutors, 

lawyers, members of the judiciary or the victim's/survivor’s family.86 The absence of victim/

survivor testimony may prove challenging to the prosecution’s case. States should ensure that 

their domestic legal frameworks provide for the possibility of prosecution even in instances 

where the victim/survivor does not wish to or is unable to give evidence.87

 b. Forensic evidence

 

An effective investigation involves the diligent, careful collection, analysis and storage of forensic 

evidence. This section describes the different types of evidence that are collected and analyzed 

and how they should be logged and stored, also known as the “chain of custody.” 

Chain of custody 

7KH�0LQQHVRWD�3URWRFRO�GH¿QHV�FKDLQ�RI�FXVWRG\�DV�³D�OHJDO��HYLGHQWLDU\�FRQFHSW�UHTXLULQJ�
that any prospective item of evidence be conclusively documented in order to be eligible 

for admission as evidence in a legal proceeding.”88

)RUHQVLF�VFLHQFH�³LV�FRQFHUQHG�ZLWK�HVWDEOLVKLQJ�IDFWV��REWDLQHG�WKURXJK�VFLHQWL¿F�PHDQV�«>,W�LV@�
one of the enabling tools to ensure the full implementation of the rule of law, and as such it needs 

to conform to the rule of law itself.”89 It encompasses medicine, genetics, forensic anthropology 

and archaeology, as well as “other disciplines and technologies and methods, such as ballistics, 

graphology, [and] crime scene investigations, among others.”90� )RUHQVLF�DQG�RWKHU� VFLHQWL¿F�
evidence may help lessen reliance on confessions or other forms of evidence. In addition, it 

may at times be critical to substantiating whether SGBV offences have been committed, or to 

corroborating suspicions by, for example, providing evidence that links a suspect to a crime, or 

eliminating them from an enquiry.91�7KH�:+2�*XLGHOLQHV�PDLQWDLQ�WKDW�WKH�XOWLPDWH�REMHFWLYH�

82.  United Nations Division for the Advancement of Women, Department for Economic and Social Affairs, Handbook 
for Legislation on Violence against Women, UN Doc. ST/ESA/329 (2010), p. 16.

83.  United Nations Division for the Advancement of Women, Department for Economic and Social Affairs, Handbook 
for Legislation on Violence against Women, UN Doc. ST/ESA/329 (2010), p. 34.

84.  CEDAW Committee, General Recommendation No. 33, paras. 14(e) & 51(j); CEDAW Committee, General 
Recommendation No. 35, paras. 31(a)(i) & (ii).

85. CEDAW Committee, General Recommendation No. 35, paras. 31(a)(iii), (iv) & (v).

86.   United Nations Division for the Advancement of Women, Department for Economic and Social Affairs, Handbook 
for Legislation on Violence against Women, p. 40.

87.  United Nations Division for the Advancement of Women, Department for Economic and Social Affairs, Handbook 
for Legislation on Violence against Women, p. 40.

88. Minnesota Protocol, para. 65.

89���5HSRUW�RI�WKH�2I¿FH�RI�WKH�8QLWHG�1DWLRQV�+LJK�&RPPLVVLRQHU�IRU�+XPDQ�5LJKWV�RQ�WKH�ULJKW�WR�WKH�WUXWK�DQG�
RQ�IRUHQVLF�JHQHWLFV�DQG�KXPDQ�ULJKWV��81�'RF��$�+5&���������������SDUD����

90.  Interim Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or 

punishment, UN Doc. A/69/387 (2014), para. 20.

91���2+&+5��5XOH�RI�ODZ�WRROV�IRU�SRVW�FRQÀLFW�6WDWHV��3URVHFXWLRQ�LQLWLDWLYHV��+5�38%�������1HZ�<RUN�*HQHYD��
2+&+5�� ������� 6HH� DOVR�� ,QWHULP�5HSRUW� RI� WKH� 6SHFLDO� 5DSSRUWHXU� RQ� WRUWXUH� DQG� RWKHU� FUXHO�� LQKXPDQ�
or degrading treatment or punishment, UN Doc. A/69/387 (2014), para. 19, which stipulates: “[f]orensic 

specialists provide expert analysis of whether there is a correlation between the medical evidence and 

the allegations and can provide the evidentiary basis on which prosecutions can successfully be brought 

against those directly responsible and their superiors. Medical records can be instrumental in overcoming 

the otherwise lack of objective evidence with which survivors of torture are so commonly confronted, given 

that torture mostly takes place without witnesses. The work of a forensic scientist is germane to the efforts 

to address impunity for acts of torture, as the expert opinion forms the evidential basis for prosecution of 

allegations of torture.” Analogous considerations apply in the investigation and prosecution of SGBV offences.
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of collecting forensic evidence is to prove or disprove a physical connection between individuals 

and places or objects.92

The importance of collecting forensic evidence generally, and complying with international law 

and standards for doing so, has been underscored by international authorities, including the 

UN General Assembly (UNGA),93�WKH�IRUPHU�81�&RPPLVVLRQ�RQ�+XPDQ�5LJKWV�94�WKH�81�+XPDQ�
Rights Council,95 the General Assembly of the Organization of American States,96 the Committee 

Against Torture97�DQG�WKH�,$&W+5�98 Its direct bearing on legal proceedings involving cases of 

VH[XDO�DVVDXOW��LQFOXGLQJ�UDSH��KDV�EHHQ�DI¿UPHG�E\�WKH�8QLWHG�1DWLRQV�6HFUHWDU\�*HQHUDO�99 

the CEDAW Committee100 and UN Women.101

The intersection between justice and medicine requires a coordinated approach to forensic 

evidence collection, the execution of which is reliant on procedural protocols for all concerned 

agencies. The CEDAW Committee has therefore recommended that States develop protocols 

for police and healthcare providers for the collection and preservation of evidence in cases of 

6*%9��LQ�DGGLWLRQ�WR�FDSDFLW\�EXLOGLQJ�IRU�D�VXI¿FLHQW�QXPEHU�RI�LQYHVWLJDWRUV��OHJDO�DQG�IRUHQVLF�
personnel, so that they can competently conduct investigations into such cases.102

Several international instruments and standards set out clear requirements for collecting 

forensic evidence: the Istanbul Protocol;103 UN Principles on Extra-legal Executions;104 the 

Minnesota Protocol;105 and the International Convention for the Protection of All Persons from 

Enforced Disappearance.106�:KLOH�WKHVH�LQVWUXPHQWV�DUH�QRW�VSHFL¿F�WR�6*%9�FULPHV��WKH\�UHÀHFW�
internationally recognized and recommended practices that may be employed in the context of 

SGBV investigations. The specialized examinations that yield forensic evidence critical to the 

VXFFHVVIXO�LQYHVWLJDWLRQ�RI�FDVHV�RI�VH[XDO�DVVDXOW��LQFOXGLQJ�UDSH��DUH�FRQWDLQHG�LQ�WKH�:+2�
Guidelines for medico-legal care for victims of sexual violence, explored below (see below 

section iv, “evidence in cases of sexual assault”). 

92��:+2��Guidelines for medico-legal care for victims of sexual violence, p. 57.

93. See, for example, UNGA Resolutions Nos. 61/155 of 19 December 2006 & 68/165 of 18 December 2013.

94���6HH��IRU�H[DPSOH��81�&RPPLVVLRQ�RQ�+XPDQ�5LJKWV�5HVROXWLRQV�1RV����������RI���0DUFK���������������RI�
4 March 1994, 1996/31 of 19 April 1996 & 1998/36 of 17 April. 

95����6HH��IRU�H[DPSOH��81�+XPDQ�5LJKWV�&RXQFLO�5HVROXWLRQV�1RV��������RI����0DUFK������	������RI����6HSWHPEHU�
2010.

96.  Organization of American States (OAS), General Assembly Resolution No. AG/RES. 2717 (XLII-O/12) of 4 

June 12 & AG/RES. 2794 (XLIII-O/13) of 5 June 2013.

97.  Committee against Torture (CAT Committee), Conclusions and recommendations on Colombia, UN Doc. 

CAT/C/CR/31/1 (2004), para. 10(f), which stipulates: “in cases of violation of the right to life any signs of 

torture, especially sexual violence, that the victim may show [must] be documented. That evidence should be 

included in forensic reports so that the investigation may cover not only the homicide but also the torture.”

98.   Myrna Mack-Chang v. Guatemala,�,$&W+5�-XGJPHQW�RI����1RYHPEHU�������6HULHV�&�1R�������SDUD�������WKH�
SURWHFWLRQ�RI�WKH�VFHQH�RI�FULPH��WKH�SUHVHUYDWLRQ�RI�¿QJHUSULQWV��WKH�WDNLQJ�RI�EORRG�VDPSOHV�DQG�FDUU\LQJ�
out of respective laboratory tests, the examination of clothes and the photographing of the victim’s wounds 

are essential parts of the investigations). 

99.  UNGA, In-depth study on all forms of violence against women: report of the Secretary-General, 6 July 2006, 

A/61/122/Add.1, para. 323.

100. CEDAW Committee, General Recommendation No.33, para. 51(k).

101.  United Nations Division for the Advancement of Women, Department for Economic and Social Affairs, 

Handbook for Legislation on Violence against Women, p. 40.

102. CEDAW Committee, General Recommendation No. 33, para. 51(k).

103. See especially, Istanbul Protocol, paras. 215-232 on “sexual torture and rape.”

104. UN Principles on Extra-legal Executions, principles 9, 12, 13, 14, 16 & 17.

105.  UN, Manual on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions 
�0DQXDO�RQ�([WUD�OHJDO�([HFXWLRQV���81�'RF��(�67�&6'+$�������������,W�LQFOXGHV�SURWRFROV�IRU�LQYHVWLJDWLRQ��
autopsy, exhumation and analysis of skeletal remains, provides a basic framework that States must observe 

in the investigation of extrajudicial or arbitrary executions, “deaths from ‘forced disappearances’” as well as 

“all violent, sudden, unexpected or suspicious deaths.”

106.  See, art. 19. In addition to the above and given that the victims of enforced disappearance and/or extrajudicial 

executions are also often victims of torture, ill-treatment and sexual violence, the following international 

standards are also relevant: UN Principles on the Effective Investigation and Documentation of Torture and 

Ill-Treatment; Istanbul Protocol; and the International Protocol on the documentation and investigation of 

VH[XDO�YLROHQFH�LQ�FRQÀLFW��&RPPRQZHDOWK�3URWRFRO��
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There are four main types of evidence that may be subject to forensic investigation: biological, 

digital, documentary  and physical. 107

Biological evidence 

Biological evidence encompasses organic substances collected from the human body or its 

surroundings. It can be collected directly from the human body or from items used by the person 

LQ� TXHVWLRQ�� VXFK� DV� WRRWKEUXVKHV�� KDLUEUXVKHV� DQG�XQODXQGHUHG� FORWKLQJ�� 7KH� LGHQWL¿FDWLRQ�
and proper collection and preservation of biological samples108 from a crime scene demand 

specialized training. Biological samples from bodies may also be collected at the morgue or 

forensic anthropology laboratory. The collection of biological reference samples from living 

persons, for comparison purposes, should be conducted by personnel trained in dealing with 

victims/survivors and their families, and this collection should be based on full, genuine, free 

and prior informed consent.109 Biological samples are also a source of DNA.110

Biological evidence may also be subject to toxicological analysis for drugs and poisons. This 

applies to biological samples from living persons as well as from the deceased.111

In addition to those mentioned above, a number of forensic specimens are of particular interest 

in cases of sexual assault, including rape, such as semen, lubricant, saliva, hair and skin.112 

:KHQ�FROOHFWLQJ�WKHVH�VSHFLPHQV�IRU�IRUHQVLF�DQDO\VLV��WKH�:+2�*XLGHOLQHV�RXWOLQH�D�QXPEHU�
of principles to which medical practitioners should strictly adhere so as to ensure that the 

specimens are not contaminated or tainted in any way during their procurement and handling.113 

With a view to precisely collecting and preserving biological evidence, such as DNA sampling, 

blood samples, hair, saliva and sperm, medical practitioners are advised to observe particular 

PHWKRGRORJLHV�WKDW�DUH�H[SORUHG�LQ�GHWDLO�LQ�WKH�,VWDQEXO�3URWRFRO�DQG�:+2�*XLGHOLQHV�114

Digital evidence 

Digital evidence has become increasingly important in investigations. Digital evidence is 

information and data that are stored on, received from, or transmitted by an electronic device. 

Digital evidence may be found in images on cameras, on the internet, computers, mobile phones 

DQG�RWKHU�GLJLWDO�PHGLD��VXFK�DV�86%�ÀDVK�GULYHV��,QWHUQHW�DQG�PRELOH�SKRQH�VHUYLFH�SURYLGHUV�
frequently keep their data (such as call records) only for a certain period of time, such that 

DFFHVV�WR�WKH�GDWD�PD\�EH�GLI¿FXOW�LI�QRW�LPSRVVLEOH�LI�WKHUH�LV�D�GHOD\�EHWZHHQ�WKH�FULPH�EHLQJ�
committed and the commencement of the investigation. States should therefore ensure that 

SKRQH�FDOOV�PDGH�E\�LQGLYLGXDOV�WR�SROLFH�DQG�¿UVW�UHVSRQGHUV�WR�UHSRUW�FULPHV�DUH�UHFRUGHG�115 

including those made by victims/survivors to emergency services. 

In addition to the data itself, which may be recorded as digital photographs, audio recordings, 

video recordings, email communications, text messages, mobile phone applications and social 

107����)RUHQVLF�DFFRXQWLQJ�PD\�EH�FRQVLGHUHG�D�¿IWK�W\SH�RI�HYLGHQFH�RU��PRUH�FRPPRQO\��DV�D�PHWKRG�RI�DQDO\VLQJ�
digital and documentary evidence. Forensic accounting applies accounting, statistical, and economic 

analysis to a criminal investigation. See, for example, Minnesota Protocol, para. 146, which notes that in the 

investigation of a suspicious death, it may uncover information that helps to identify a motive for a killing 

and possible suspects or witnesses.

108���6DPSOH� VL]HV� RI� ERWK� ELRORJLFDO� DQG� QRQELRORJLFDO� HYLGHQFH� IRU� IRUHQVLF� WHVWLQJ� QHHG� WR� EH� VXI¿FLHQW� IRU�
laboratory analysis and should be such as to allow for repeat testing (Minnesota Protocol, para. 131). With 

UHVSHFW�WR�'1$����SUR¿OLQJ��WKH�VL]H�RI�VDPSOH�QHHGHG�IRU�DQDO\VLV�KDV�UHGXFHG�YHU\�VLJQL¿FDQWO\�LQ�WKH�
last 20 years. That said, “samples taken from a crime scene may be of low quality, having been subjected 

to heat, light, and moisture as well as other elements (such as the dye in denim) that degrade the DNA or 

inhibit the testing process. Even crime-scene samples in good condition can nonetheless behave erratically 

when there is a low quantity of material available to test.” E. Murphy, “Forensic DNA Typing”, Annual Review 

of Criminology, Vol. 1 (January 2018), pp. 497–515, citing J. M. Butler, Advanced Topics in Forensic DNA 

Typing: Methodology, Academic, San Diego, CA, 2012.

109. Minnesota Protocol, para. 133.

110.  See further, ICJ, The investigation and prosecution of potentially unlawful death – Practitioners’ Guide No. 
14, p. 92.

111. Minnesota Protocol, para. 133.

112��)RU�DQ�H[KDXVWLYH�OLVW�VHH��:+2� Guidelines for medico-legal care for victims of sexual violence, pp. 59-60.

113��:+2� Guidelines for medico-legal care for victims of sexual violence, pp. 58-59.

114. See, for example, WHO, Guidelines for medico-legal care for victims of sexual violence, pp. 58-62.

115. CEDAW Committee, General Recommendation No.33, para. 51(i).
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media, metadata may also provide valuable information. Metadata is information on who 

created the image or communication, when it was made, and where the device was located 

DW� WKH� WLPH��+RZHYHU��PHWDGDWD�PD\�DOVR�EH�HDVLO\�PDQLSXODWHG��$V� WKH�0LQQHVRWD�3URWRFRO�
emphasizes, authenticating digital evidence is a technical challenge. It therefore recommends 

WKDW�HYHU\�HIIRUW�EH�PDGH�WR�HQVXUH�WKDW�D�TXDOL¿HG�IRUHQVLF�H[SHUW�UHFRYHU�DQG�RU�H[DPLQH�
digital evidence if it is expected to be important in an investigation.116

Digital evidence should be collected, preserved, and analyzed in accordance with international 

recommended   practice.117

Documentary evidence
 
'RFXPHQWDU\� HYLGHQFH� LQFOXGHV�PDSV�� SKRWRJUDSKV�� VWDI¿QJ� UHFRUGV�� LQWHUURJDWLRQ� UHFRUGV��
DGPLQLVWUDWLYH�UHFRUGV��¿QDQFLDO�SDSHUV��FXUUHQF\�UHFHLSWV��LGHQWLW\�GRFXPHQWV��SKRQH�UHFRUGV��
letters of correspondence and passports. In addition to the information they contain, there 

PD\�EH�DVVRFLDWHG�ELRORJLFDO�RU�SK\VLFDO�HYLGHQFH��H�J���¿QJHUSULQWV��WKDW�PD\�EH�REWDLQHG�DQG�
analyzed from such documents.

Physical evidence 

The International Protocol on the Documentation and Investigation of Sexual Violence in 
&RQÀLFW (International Protocol on the Documentation and Investigation of CRSV, which 

deals with the documentation of sexual violence as a crime or violation of international 

ODZ��GH¿QHV�SK\VLFDO�HYLGHQFH�DV��³SK\VLFDO�REMHFWV�RU�PDWWHU�WKDW�FDQ�SURYLGH�UHOHYDQW�
information to help establish that sexual violence took place, or provide a link between a 

crime and its victim or between a crime and its perpetrator.”118

Physical evidence, where detectable, appropriately recovered and preserved, may offer the best 

prospect for providing objective and reliable information about the incident under investigation.119 

It is generally accompanied by testimony, including that provided by expert witnesses120 (see 

below section v, “expert evidence”). Physical evidence is a particularly important means of 

corroboration where the victim/survivor is dead, unavailable or unwilling to provide witness 

testimony. Given that physical evidence is primarily retrieved from the crime scene, as well as 

from the bodies of victims/survivors, offenders and/or witnesses, either living or deceased, the 

successful retrieval of physical evidence is largely contingent upon on how long ago the incident 

occurred, and whether the crime scene is accessible to investigators.121

In cases of sexual violence, the International Protocol on the Documentation and Investigation 

of CRSV advises that physical evidence be accompanied, at all times, by other forms of 

corroborative evidence in order for it to serve its ultimate purpose, which is to corroborate 

a proposition or set of facts supported by initial evidence.122 For example, physical evidence 

may assist investigators in making a determination about the circumstances of the alleged 

act, including the presence of inherently coercive circumstances, such as those negating the 

victim’s/survivor’s consent, including the existence of drugs or alcohol in their system.123

The International Protocol on the Documentation and Investigation of CRSV provides that typical 

physical evidence of sexual violence may include, inter alia: 

116. Minnesota Protocol, para. 145.

117���6HH�� IRU� H[DPSOH�� $VVRFLDWLRQ� RI� &KLHI� 3ROLFH� 2I¿FHUV�� *RRG� 3UDFWLFH� *XLGH� IRU� 'LJLWDO� (YLGHQFH�� 8QLWHG�
Kingdom, available at: http://www.digitaldetective.net/digital-forensicsdocuments/ACPO_Good_Practice_

Guide_for_Digital_Evidence_v5.pdf.

118.   ,QWHUQDWLRQDO�3URWRFRO�RQ�WKH�'RFXPHQWDWLRQ�DQG�,QYHVWLJDWLRQ�RI�6H[XDO�9LROHQFH�LQ�&RQÀLFW�(International 

Protocol on the Documentation and Investigation of CRSV), Second Edition, March 2017, p. 154.

119���8QLWHG�1DWLRQV�2I¿FH�RQ�'UXJV�DQG�&ULPH��812'&���Crime scene and physical evidence awareness for non-
forensic personnel, (Vienna: UNODC, 2009), p. 4.

120. International Protocol on the Documentation and Investigation of CRSV, p. 155.

121. International Protocol on the Documentation and Investigation of CRSV, p. 155.

122. International Protocol on the Documentation and Investigation of CRSV, p. 155.

123. International Protocol on the Documentation and Investigation of CRSV, p. 155.

http://www.digitaldetective.net/digital-forensicsdocuments/ACPO_Good_Practice_Guide_for_Digital_Evidence_v5.pdf
http://www.digitaldetective.net/digital-forensicsdocuments/ACPO_Good_Practice_Guide_for_Digital_Evidence_v5.pdf
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�  Physical material: clothing, including that worn by the victim/witness or offender, blindfolds, 

bedding, towels, condoms, ligatures and rope/tape;

�  Electronic/digital items: phones, computers and other communication paraphernalia. 

Information retrieved from such items may comprise digital evidence (see above); 

���7UDFHV�HYLGHQFH��¿EHUV��KDLU��JODVV��VRLO��SDLQW��PHWDO�DQG�SODVWHU�
�  Documents for analysis: handwriting, typewriting, paper and ink analysis. The information 

recorded in the document may constitute digital evidence (see above);

���:HDSRQV��¿UHDUPV��NQLYHV��EXOOHWV��EXOOHW�VKHOO�FDVLQJV��H[SORVLYHV��VKUDSQHO��WRUWXUH�GHYLFHV�
and residue; 

���,PSUHVVLRQV��¿QJHUSULQWV��IRRWZHDU�LPSUHVVLRQV��WRRO�PDUNV�DQG�W\UH�WUDFNV�124

As recalled by the Minnesota Protocol, other forms of physical evidence that may arise in the 

context of evidence-gathering and necessitate the attention of investigators include: military 

ordnance and weapons; blood spatter analysis; burn patterns; and car paint analysis.125 In all 

cases, care needs to be taken to ensure that the analysis of such evidence is underpinned by a 

YDOLGDWHG��VFLHQWL¿F��PHWKRG�126

Forensic chemistry is used to identify unknown substances that are recovered as evidence. 

7KLV�LQFOXGHV�VXVSHFWHG�GUXJV��WR[LF�VXEVWDQFHV��JXQVKRW�UHVLGXH�IURP�¿UHDUPV�DQG�H[SORVLYH�
materials  .127 

)LUHDUPV�HYLGHQFH�LV�GHULYHG�IURP�WKH�H[DPLQDWLRQ�RI�JXQV�DQG�EXOOHWV�WKDW�KDYH�EHHQ�¿UHG��
DQG�EDOOLVWLF�LQIRUPDWLRQ��LQFOXGLQJ�WKH�SDWWHUQ�DQG�PRYHPHQW�RI�SURMHFWLOHV�IURP�D�¿UHDUP�DIWHU�
discharge.128 Analysis of items such as clothing may determine the distance between the impact 

and the position from which the gun was discharged. Chemical traces on the hands or clothing 

RI�D�VXVSHFW�PD\�LQGLFDWH�WKDW�KH�RU�VKH�KDV�¿UHG�D�ZHDSRQ�129�7UDLQHG�¿UHDUPV�H[DPLQHUV�PD\�
DOVR�EH�DEOH�WR�OLQN�¿UHG�SURMHFWLOHV��FDUWULGJH�FDVLQJV��DQG�UHODWHG�DPPXQLWLRQ�FRPSRQHQWV�WR�
D�SDUWLFXODU�¿UHDUP��,Q�DGGLWLRQ�WR�PDWFKLQJ�D�SDUWLFXODU�¿UHDUP�WR�D�¿UHG�SURMHFWLOH�RU�XVHG�
FDUWULGJH�FDVLQJ��D�¿UHDUPV�H[DPLQHU�PD\�DOVR�EH�DEOH�WR�LGHQWLI\�ZKLFK�FRPSDQ\�PDQXIDFWXUHG�
the gun.130�$W�WKH�WLPH�RI�GUDIWLQJ�RI�WKH�0LQQHVRWD�3URWRFRO��KRZHYHU��WRROPDUN�DQG�¿UHDUPV�
DQDO\VLV�ODFNHG�D�SUHFLVHO\�GH¿QHG�DQG�XQLYHUVDOO\�DFFHSWHG�SURFHVV�131 This remains the case 

today. 

)LQJHUSULQWV�DUH�D�ORQJ�HVWDEOLVKHG�PHDQV�E\�ZKLFK�SHUVRQV�DUH�LQGLYLGXDOO\�LGHQWL¿HG�ZLWK�D�
KLJK�OHYHO�RI�SUREDELOLW\��WKRXJK�WKH�UHOLDELOLW\�RI�¿QJHUSULQW�DQDO\VLV�KDV�EHHQ�IRXQG�ZDQWLQJ�
LQ�VRPH�KLJK�SUR¿OH�FDVHV�LQ�UHFHQW�\HDUV���7KH�FRPSDULVRQ�LV�EDVHG�RQ�WKH�XQLTXH�SDWWHUQV�
RI�IULFWLRQ�ULGJHV�DQG�IXUURZV�RQ�¿QJHUV�DQG�WKXPEV��DV�ZHOO�DV�RQ�SDOPV��IHHW�DQG�WRHV��(YHQ�
LGHQWLFDO�WZLQV�KDYH�GLIIHUHQW�¿QJHUSULQWV�132�/DWHQW�¿QJHUSULQWV�PD\�EH�VHHQ�RQ�SRURXV�VXUIDFHV�
using chemical enhancement techniques that are particularly effective on paper.133

   iv. Evidence in cases of sexual assault  

Priorities 

7KH�:+2�VWDWHV��³ZKHQ�FDULQJ�IRU�YLFWLPV�RI�VH[XDO�YLROHQFH��WKH�RYHUULGLQJ�SULRULW\�PXVW�
always be the health and welfare of the patient. The provision of medico-legal services thus 

assumes secondary importance to that of general health care services (i.e. the treatment 

124. International Protocol on the Documentation and Investigation of CRSV, p. 154.

125. Minnesota Protocol, para. 142.

126. Minnesota Protocol, para. 142.

127. Minnesota Protocol, para. 137.

128. Minnesota Protocol, para. 138.

129. Minnesota Protocol, para. 139.

130. Minnesota Protocol, para. 138.

131.  See, for example, Committee on Identifying the Needs of the Forensic Sciences Community, National Research 

Council, Strengthening Forensic Science in the United States: A Path Forward, US Department of Justice, 

(Washington D.C., 2009), pp. 150–55, available at: KWWSV���ZZZ�QFMUV�JRY�SGI¿OHV��QLM�JUDQWV��������SGI�
132. Minnesota Protocol, para. 140.

133. Minnesota Protocol, para. 141.

https://www.ncjrs.gov/pdffiles1/nij/grants/228091.pdf
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of injuries, assessment and management of pregnancy and STIs). Performing a forensic 

examination without addressing the primary health care needs of patients is negligent.”134

With a view to gathering and collecting necessary evidence and information sensitively, as 

well as accurately and effectively, the Istanbul Protocol recommends that investigation teams 

include both male and female specialists so that women have the option to be both interviewed 

and examined by an investigator and medical practitioner with a gender of their choosing.135 

The Istanbul Protocol notes that revictimization may be exacerbated when victims/survivors 

are examined and/or interviewed by individuals who physically resemble the perpetrator of the 

offence to which they have been subjected, which, in sexual assault cases, are often men.136

Women who have been subjected to sexual assault, including rape, should be afforded a full 

medical-forensic examination in order to detect and treat any injuries sustained during the 

assault irrespective of the moment in time at which they attend any healthcare facility.137 An 

assessment of victims’/survivors’ acute healthcare concerns – which can include serious or life-

threatening injuries – and their safety and well-being should take precedence over examinations 

pertinent to yielding forensic evidence.138�$FFRUGLQJ�WR�WKH�:+2�*XLGHOLQHV��WKLV�H[DPLQDWLRQ�
should be carried out by a healthcare professional and encompass a range of components, 

including, inter alia: 

�  Obtaining the victim's/survivor’s full, genuine, free and prior informed consent, preferably in 

writing  ;139

�  Taking a medical history, including by recording any known health problems, the victim's/

survivor’s immunization status and any medications they consume, which may relate to 

information about the sexual assault, but only with respect to medical symptoms and health 

issues that have resulted from it; 

�  Taking an account of the offence described as sexual assault;

�  Conducting a physical examination;

�  Conducting a detailed genito-anal examination related to penetration;

�  Recording and classifying injuries, if any;

�  Collecting indicated medical specimens for diagnostic purposes;

�  Collecting forensic specimens [referred to above as biological evidence];

�  Labelling, packaging and transporting forensic specimens to maintain the chain of custody of 

the evidence (see below section vii, “chain of custody”); 

�  Arranging follow-up care; and

�  Providing a medico-legal report.140

Genito-anal examinations may be a traumatic and painful experience for a victim/survivor who 

has just experienced a sexual assault. It is therefore crucial to ensure the victim/survivor is 

made to feel as comfortable and secure as possible in the circumstances. 

Physical examinations documenting injuries, such as abrasions, bruises, lacerations and wounds, 

should be duly conducted and recorded.141 Documentation and interpretation of injuries, 

which is pivotal to investigations and any legal proceedings stemming therefrom, is a complex 

area that requires practitioners to have demonstrated expertise, reinforced by peer review, 

continuing education and quality assurance programmes.142� 7KH� :+2� KDV� QRWHG��³ZLWKRXW�
accurate documentation and expert interpretation of injuries, any conclusions drawn about how 

LQMXULHV�RFFXUUHG�PLJKW�EH�VHULRXVO\�ÀDZHG�́ �ZKLFK��LQ�WXUQ��ZLOO�KDYH�SURIRXQG�UHSHUFXVVLRQV�IRU�
both the victim/survivor and the alleged perpetrator of the sexual assault.143  

134��:+2��Guidelines for medico-legal care for victims of sexual violence, p. 17.

135. Istanbul Protocol, para. 154.

136. Istanbul Protocol, para. 154.

137��:+2��Guidelines for medico-legal care for victims of sexual violence, pp. 30-31.

138��:+2��Guidelines for medico-legal care for victims of sexual violence, pp. 31-32.

139��:+2��Guidelines for medico-legal care for victims of sexual violence, p. 34.

140��:+2� Guidelines for medico-legal care for victims of sexual violence, pp. 30-55.

141��:+2��Guidelines for medico-legal care for victims of sexual violence, pp. 44-48.

142��:+2��Guidelines for medico-legal care for victims of sexual violence, p. 44.

143��:+2��Guidelines for medico-legal care for victims of sexual violence, pp. 44-45. 
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Model service provision prescribes that the health, as well as the physical and psychological 

integrity of SGBV victims/survivors should be the foremost concern of medical practitioners.144 

This, for example, entails prioritizing the treatment of physical injuries and STIs and the 

management of pregnancies over forensic examinations.145 In the interest of not subjecting 

the victim/survivor to protracted medical testing, medico-legal services should be provided 

simultaneously, at the same place, and be available 24-hours a day in a one-stop shop fashion or, 

where it is not feasible to provide a full-time service, on an on-call basis outside regular working 

hours.146 Furthermore, medical practitioners must conduct examinations in an environment 

that is sensitized and conducive to the potential distressed state of the victim/survivor. 

While forensic evidence may play a pivotal role in criminal investigations and prosecutions, 

prosecutors and judges must be alert to the fact that forensic evidence should not be a 

prerequisite for the conviction of an offender.147 Forensic evidence may not be available in 

court proceedings for a number of reasons, including situations where: complainants have not 

given their full, free and informed consent to undergoing an examination; actions have been 

undertaken that inadvertently compromise evidence, such as douching or washing following 

WKH�VH[XDO�DVVDXOW��RU�D�ODFN�RI�DYDLODEOH�6WDWH�IXQGHG�IDFLOLWLHV�RU�WUDLQHG�SHUVRQQHO�TXDOL¿HG�WR�
carefully collect evidence in a manner that is not intrusive and is sensitive to the needs of the 

victim/survivor.148 Investigators must therefore aim to gather a variety of evidence with a view 

to building a robust prosecution case. 

   v. Expert evidence
 

Expert evidence and testimony is used to furnish the court with information on issues that are 

OLNHO\�EH\RQG�WKH�VFRSH�RI�H[SHUWLVH�DQG�NQRZOHGJH�RI�D�IDFW¿QGHU��VRPHWKLQJ�ZKLFK��LQ�WXUQ��
may negatively impact their ability to impartially evaluate the evidence presented at trial.149

,Q�WKH�FRQWH[W�RI�WRUWXUH��WKH�,VWDQEXO�3URWRFRO�DI¿UPV�WKH�SXUSRVH�RI�ZULWWHQ�RU�RUDO�WHVWLPRQ\�
presented by expert physicians is to “provide expert opinion on the degree to which medical 

¿QGLQJV� FRUUHODWH�ZLWK� WKH� SDWLHQW¶V� DOOHJDWLRQ� RI� DEXVH� DQG� WR� FRPPXQLFDWH� HIIHFWLYHO\� WKH�
SK\VLFLDQ¶V�PHGLFDO�¿QGLQJV�DQG�LQWHUSUHWDWLRQV�WR�WKH�MXGLFLDU\�RU�RWKHU�DSSURSULDWH�DXWKRULWLHV��
,Q�DGGLWLRQ��PHGLFDO�WHVWLPRQ\�RIWHQ�VHUYHV�WR�HGXFDWH�WKH�MXGLFLDU\��RWKHU�JRYHUQPHQW�RI¿FLDOV�
and the local and international communities on the physical and psychological sequelae of 

torture .” 150

7KH�DQDO\VLV��FODUL¿FDWLRQ�DQG�VXEVHTXHQW�SUHVHQWDWLRQ�RI�YDULRXV�IRUPV�RI�HYLGHQFH�GLVFXVVHG�
in this document may require testimonial intervention from skilled professionals, including, 

for example, forensic evidence, pathology and ballistics experts. Physical and psychological 

LQMXU\�VSHFL¿F�WR�FDVHV�RI�VH[XDO�DVVDXOW��VXFK�DV�JHQLWDO�LQMXULHV�RU�UDSH�WUDXPD�V\QGURPH�151 

PD\�SURYH�FUXFLDO�WR�D�IDFW¿QGHU¶V�FRPSUHKHQVLRQ�DQG�VXEVHTXHQW�DVVHVVPHQW�RI�WKH�GLYHUVH�
and often complex behaviours and psychological consequences sexual assault may provoke in 

victims/survivors.

The UNODC has noted that in cases of SGBV against women, issues that prompt the need for 

expert testimony include:

� Issues relating to popular myths regarding violence against women;

�  Issues relating to the victim’s perplexing behaviour, such as behaviour caused by post-

traumatic stress disorder, dynamics of sexual violence or sexual abuse;

144���:+2��Guidelines for medico-legal care for victims of sexual violence��S������$IULFDQ�&RPPLVVLRQ�RQ�+XPDQ�
DQG�3HRSOHV¶�5LJKWV��$&RP+35���Guidelines on combatting sexual violence and its consequences in Africa, 

2017, principle 40.4 (a)(iii).

145��:+2��Guidelines for medico-legal care for victims of sexual violence, p. 17.

146��:+2� Guidelines for medico-legal care for victims of sexual violence, pp. 17-18.

147.  UN Division for the Advancement of Women, Department for Economic and Social Affairs, Handbook for 
Legislation on Violence against Women, p. 40.

148.  UN Division for the Advancement of Women, Department for Economic and Social Affairs, Handbook for 
Legislation on Violence against Women, p. 40.

149.  UNODC, Handbook on Effective Prosecution Responses to Violence against Women and Girls, Criminal Justice 

+DQGERRN�6HULHV��������S������
150. Istanbul Protocol, para. 122.

151��6HH��:+2� Guidelines for medico-legal care for victims of sexual violence, pp. 14-15.
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��,VVXHV�UHODWLQJ�WR�PHGLFDO�RU�IRUHQVLF�LVVXHV��VXFK�DV�'1$�HYLGHQFH�DQG�¿QJHUSULQWV�152 

A number of jurisdictions have grappled with prevailing misconceptions and assumptions about 

sexual assault offences among criminal justice actors,153 including stereotyped expectations 

about the behaviour of victims/survivors and offenders.154 These misguided misconceptions 

PD\�HQJHQGHU�ÀDZHG�FUHGLELOLW\�DVVHVVPHQWV�DERXW�WKH�YLFWLP�VXUYLYRU��DQG�E\�H[WHQVLRQ��WKH�
reliability of their evidence and account of the assault. Expert testimony aims to counteract 

P\WK�SHGGOLQJ�� HQVXULQJ� WKDW� IDFW¿QGHUV� PD\� DSSURSULDWHO\� HYDOXDWH� WKH� HYLGHQFH�155 The 

UNODC has recalled, “expert witnesses can explain common victim behaviour, the effects 

RI�YLROHQFH�RQ�YLFWLPV�DQG�DVVLVW� IDFW¿QGHUV� LQ�HYDOXDWLQJ� WKHLU� FUHGLELOLW\�ZKHQ� WKH�YLFWLPV¶�
actions might not be what judges…expect.”156 In cases where victims/survivors are disinclined 

to participate in trial proceedings, or retract their statement, expert witnesses may be able to 

SURYLGH�DQ�H[SODQDWLRQ�DV�WR�ZK\�WKLV�LV��DOORZLQJ�WKH�IDFW¿QGHU�WR�H[DPLQH�WKH�HYLGHQFH�ZLWKRXW�
interference  from  bias.157

The UNODC has recommended that the following considerations be taken into account by 

prosecutors calling on expert witnesses:

���,QIRUP�WKH�IDFW¿QGHU�RI�FRPPRQO\�NQRZQ�FKDUDFWHULVWLFV�RI�DEXVH�YLFWLPV�VR�WKDW�WKH\�FDQ�
FRPSDUH�WKH�EHKDYLRXU�RI�WKH�YLFWLP�ZLWK�WKDW�SUR¿OH�

���5HGXFH� WKH� OLNHOLKRRG� WKDW� WKH� IDFW¿QGHU�ZLOO� GHYHORS� QHJDWLYH� IHHOLQJV� DJDLQVW� WKH� YLFWLP�
based on myths and misunderstandings; 

��(QDEOH�WKH�IDFW¿QGHU�WR�H[DPLQH�WKH�IDFWV�ZLWKRXW�LQWHUIHUHQFH�RI�ELDV�RU�HPRWLRQ�
�  Challenge the plausibility of the victim’s account at trial, not to bolster the victim’s own 

personal qualities of truth-telling or falsehood;

��([SODLQ�ZK\�YLFWLPV�UHWUDFW�DQG�JLYH�WKH�IDFW¿QGHU�UHDVRQ�WR�DVVHVV�LQ�FRXUW�UHWUDFWLRQV�
��$VVLVW�WKH�IDFW¿QGHU�LQ�HYDOXDWLQJ�FUHGLELOLW\��QRW�WR�HQKDQFH�WKDW�FUHGLELOLW\�158 

International norms and standards emphasize that forensic services and/or experts “must 

be able to function impartially and independently of any potentially implicated persons or 

organizations or entities.”159 This arises from the State's obligation to ensure investigations be 

conducted “by independent and impartial bodies.”160 

The Special Rapporteur on Torture has stated, “[p]rosecutors and courts should not be limited to 

HYDOXDWLQJ�UHSRUWV�IURP�RI¿FLDOO\�DFFUHGLWHG�H[SHUWV��LUUHVSHFWLYH�RI�WKHLU�LQVWLWXWLRQDO�DI¿OLDWLRQ«�́ �
and that, “[c]ourts should neither rule out non-State experts nor award State expert testimony 

PRUH�ZHLJKW� EDVHG� VROHO\� RQ� WKHLU� µRI¿FLDO¶� VWDWXV�́ 161 Likewise, the Special Rapporteur has 

stated, “[p]ublic forensic medical services should not have a monopoly with regard to expert 

152.  UNODC, Handbook on Effective Prosecution Responses to Violence against Women and Girls, 2014, p. 111. 

See also generally, Dempsey, M., “The Use of Expert Witness Testimony in the Prosecution of Domestic 

Violence in England and Wales Crown Prosecution Service,” 2004 (London).

153.  See generally, Ellison, L., “Closing the accountability gap: The prosecutorial use of expert witness testimony 

in sexual assault cases,” 7KH� ,QWHUQDWLRQDO� -RXUQDO� RI� (YLGHQFH�	�3URRI�� �������(	3����������+RUDQ� -���
and Goodman-Delahunty J., “Expert Evidence to Counteract Jury Misconceptions about Consent in Sexual 

Assault Cases: Failures and Lessons Learned,” The University of New South Wales Law Journal, (2020) 43(2) 

707-737.

154. UNODC, Handbook on Effective Prosecution Responses to Violence against Women and Girls, 2014, p. 111.

155. UNODC, Handbook on Effective Prosecution Responses to Violence against Women and Girls, 2014, p. 111.

156.  UNODC, Handbook on Effective Prosecution Responses to Violence against Women and Girls, 2014, pp. 

111-112.

157.   UNODC, Handbook on Effective Prosecution Responses to Violence against Women and Girls, 2014, pp. 62 

& 112.

158. UNODC, Handbook on Effective Prosecution Responses to Violence against Women and Girls, 2014, p. 112. 

159.  UN Principles on Extra-legal Executions, principle 14; UN Principles on the Effective Investigation and 

Documentation of Torture and Ill-Treatment, principle 2; Istanbul Protocol; International consensus on 

principles and minimum standards in search processes and forensic investigations in cases of enforced 

disappearances, arbitrary or extrajudicial executions, standards 15 & 16 & recommendations for good 

practices No. 16.10. 

160��+5&��General Comment No. 31, para. 15.

161.  Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or 

punishment, UN Doc. A/69/387 (2014), para. 53.
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forensic evidence for judicial purposes.”162 States should ensure that independent forensic 

reports of non-governmental organizations or medical professionals may be accepted as proof 

in criminal proceedings, and non-State experts be entitled to review the State tests, and to 

conduct their own independent evaluations.163

7KH�UROH�RI�QRQ�JRYHUQPHQWDO�RUJDQL]DWLRQV�LQ�WKH�¿HOG�RI�IRUHQVLF�VFLHQFH�LV�YHU\�LPSRUWDQW�164 

Therefore, intergovernmental bodies have recommended that States enhance cooperation and 

coordination with non-governmental organizations in the planning and conduct of investigations.165

   vi. Crime scene management 

(YHU\� LPSRUWDQW� SK\VLFDO� ORFDWLRQ� LQ� WKH� LQYHVWLJDWLRQ� QHHGV� WR� EH� ORFDWHG� DQG� LGHQWL¿HG��
LQFOXGLQJ�WKH�VLWH�RI�HQFRXQWHUV�EHWZHHQ�WKH�YLFWLP�DQG�DQ\�LGHQWL¿HG�VXVSHFWV��WKH�ORFDWLRQ�RI�
any crimes, and, where applicable, possible burial sites. Of course, the discovery of a body in a 

particular location may or may not be the place where the death actually occurred. Any forensic 

analysis, including but not limited to the crime scene, requires documentation by photography, 

measurement, note-taking and inventory. For example, investigators should record any physical 

injuries that the victim/survivor sustained as a result of SGBV offences, as well as her potentially 

shocked or frightened demeanour. This evidence should in turn be cross-checked with a view to 

enhancing understanding of the way in which the crime was committed in a particular location, 

and to boosting the accuracy and reliability of the physical evidence collected and the credibility 

of the victim’s/survivor’s account. 

The examination of the scene should be conducted by forensic experts who have been 

WUDLQHG� LQ� WKH� OHJDO� DQG� VFLHQWL¿F� LGHQWL¿FDWLRQ�� GRFXPHQWDWLRQ�� FROOHFWLRQ� DQG� SUHVHUYDWLRQ�
of evidence.166 Of course, forensic experts may not always be readily available. In any event, 

critical documentation of a crime scene consists of photographic records, if possible with a 

reference scale and direction indicator. While video recording may supplement photographs, 

due to poor image resolution video should not be considered a primary means of capturing 

images. The Minnesota Protocol provides detailed guidelines that are applicable to any crime 

scene on how to search, document and secure them.167

   vii. Chain of custody
 
The chain of custody of a piece of evidence or “an exhibit” refers to a process that enables the 

complete chronological history of its custody to be tracked and recreated – for example, who 

KDV�KDG�FDUH�DQG�FRQWURO�RI�WKH�HYLGHQFH�IURP�WKH�WLPH�LW�ZDV�¿UVW�ORFDWHG�DQG�UHFRYHUHG�WR�WKH�
time it may eventually be produced in court as part of the prosecution case. The “continuity” 

of possession or custody of evidence is crucial in that it determines the integrity of a piece 

of evidence and possibly its eligibility for admission as evidence in legal proceedings. Any 

gaps in the continuity or custody of evidence may give rise to claims relating to, for example, 

contamination, tainting and tampering, and may result in its exclusion168 or seriously undermine 

its probative value. 

All relevant material gathered by an investigation should be recorded in both documentary 

and photographic form. To recover evidence, investigators should be appropriately equipped, 

including with personal protective equipment, relevant packaging (bags, boxes, and plastic and 

glass vials/bottles) and recording materials, including photographic equipment.169

162.    Report of the Special Rapporteur on the question of torture submitted in accordance with Commission 
resolution 2002/38, UN Doc. E/CN.4/2003/68 (2002), para. 26(k).

163.  Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or 
punishment, UN Doc. A/69/387, 23 (2014), para. 53.

164.  See, inter aliD�� IRUPHU� 81� &RPPLVVLRQ� RQ� +XPDQ� 5LJKWV�� 5HVROXWLRQ� 1R�� ��������� ³+XPDQ� ULJKWV� DQG�
forensic science,” of 19 April 2005.

165.  See, inter alia��+XPDQ�5LJKWV�&RXQFLO��5HVROXWLRQ�1R���������³)RUHQVLF�JHQHWLFV�DQG�KXPDQ�ULJKWV�́ �RI����
March 2009.

166. Minnesota Protocol, para. 167.

167.  Minnesota Protocol, paras. 4-97, 168, 170-173, 176-177, 181. See also, ICJ, The investigation and 
prosecution of potentially unlawful death – Practitioners’ Guide No. 14, pp. 78-112.

168. Minnesota Protocol, para. 65

169. Minnesota Protocol, para. 64.
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Every stage of evidence recovery, storage, transportation and forensic analysis, from crime 

scene to court and through to the end of the judicial process, needs to be effectively recorded to 

ensure the integrity of the evidence.170 Chain of custody requires that the identity and sequence 

of all persons who possessed, accessed or handled an item from the time of its acquisition by 

investigators to its presentation in court needs to be clearly attested. Evidential material should 

therefore be transported in a manner that protects it from manipulation, degradation and cross-

contamination with other evidence. Each piece of evidence recovered needs to be uniquely 

UHIHUHQFHG�DQG�PDUNHG�WR�HQVXUH�LWV�LGHQWL¿FDWLRQ�IURP�WKH�PRPHQW�LW�LV�FROOHFWHG�WKURXJK�WR�
analysis and storage. The evidence should always include the investigator’s details.171 Storage 

facilities for evidence should be clean, secure, and suitable for maintaining items in appropriate 

conditions, and protected against unauthorized entry and cross-contamination.172

B.  Domestic framework in light of international human rights law and 

standards and recommended practice

The use, collection, storage, retrieval and deployment of evidence for criminal offences, including 

SGBV, is governed by the Lebanese CCP.

   i. Search for evidence and legal powers

The CCP vests investigatory powers, including powers relating to the gathering, storage and 

preservation of evidence, in a number of criminal justice actors, including Public Prosecutors,173 

General Advocates,174 Investigating Judges175 and Judicial Police.176 Upon receipt of a criminal 

FRPSODLQW�� LQFOXGLQJ� DOOHJDWLRQV� RI� 6*%9�� WKH�233� ±� RU� WKH� -XGLFLDO� 3ROLFH� RI¿FHUV� WR�ZKRP�
the task has been delegated by the OPP – have authority to conduct a preliminary inquiry by 

collecting evidence with a view to determining whether charges are appropriate and, if so, their 

nature.177 They are empowered to conduct physical searches of the crime scene; undertake the 

VFLHQWL¿F�DQDO\VLV�RI�DOO�UHOHYDQW�HYLGHQFH��DQG�WDNH�ZLWQHVV�VWDWHPHQWV�178

Where an LQ�ÀDJUDQWH�GHOLFWR offence has been committed,179 the CCP dictates that the OPP 

must relinquish the investigation to an Investigating Judge. Investigating Judges are legally 

empowered to: (i) inspect and compile a record of the crime scene and any other relevant 

locations; (ii) seize weapons and other items used in the commission of the offence, in addition to 

other objects that may assist in establishing truth; (iii) interrogate any suspect(s) and question 

them about any seized evidence; and (iv) interview individuals who witnessed the offence or 

possess information about it.180 Investigating Judges may also take any investigative measure 

they deem necessary for the determination of the truth, recording any step undertaken in 

writing . 181

Several Judges participating in the October 2020 Seminar on the “Collection and Evaluation of 

Evidence in Sexual and Gender-based Violence Cases” hosted by the ICJ and NCLW expressed 

serious concerns about the extent to which SGBV investigations are thorough and effective, as 

170. Minnesota Protocol, para. 65.

171. Minnesota Protocol, para. 65.

172. Minnesota Protocol, para. 66.

173. CPP, arts. 24 & 31.

174. CPP, art. 31.

175. CPP, arts. 55-58.

176.  CPP, arts. 40 & 41. For further information see, ICJ, Accountability for Sexual and Gender-based Violence in 
Lebanon: Guidance and Recommendations for Criminal Justice Actors, pp. 24-27. 

177. CCP, art. 47 (as amended by Law No. 359/2001).

178. CCP, art. 47 (as amended by Law No. 359/2001).

179���&&3��DUW�����GH¿QHV�DQ�RIIHQFH�GLVFRYHUHG�LQ�ÀDJUDQWH as: (a) “an offence witnessed as it occurs; (b) an 

offence where the perpetrator is apprehended during or immediately after its commission; (c) an offence 

following which the suspect is chased by hue and cry [i.e., a situation where bystanders are summoned to 

assist the apprehension of an offender who has been witnessed in the act of committing an offence]; (d) 

an offence detected immediately after [it was] committed, within a time where traces of its commission are 

clearly discernable; (e) an offence where a person is caught in possession of objects, weapons or documents 

indicating that he is the perpetrator, within 24 hours of the occurrence of the offence.”

180. CCP, arts. 56, 31, 32 & 98.

181. CCP, art. 61.
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prescribed by international standards. In fact, one Judge remarked that investigations of this 

nature are “cursory,” likely owing, in his view, to the scarcity of resources afforded to investigators 

in practice.182�,Q�SUDFWLFH��WKLV�PHDQV�WKDW�FDVH�¿OHV�WUDQVPLWWHG�WR�WKH�7ULDO�&KDPEHU�E\�WKH�233�
are fragmentary, with critical types and pieces of evidence excluded altogether. Given the fact 

that investigations are often undertaken years before the case is actually adjudicated, it is often 

too late in the process to request another investigation or a search for supplementary evidence. 

ii. Witness evidence 

In conducting their inquiry, the OPP183 and Investigating Judges184 are legally empowered to 

LQWHUYLHZ�ZLWQHVVHV�XQGHU�RDWK��GXO\�UHFRUGLQJ�DQG�VLJQLQJ�WKH�¿QDO�VWDWHPHQW�185 Investigating 

Judges may summon persons to hear their testimony, including those whose names appear 

on the criminal complaint, those whose names may arise in the course of the investigation, or 

RWKHUV�ZKR�SRVVHVV� LQIRUPDWLRQ�WKDW�PD\�DVVLVW� WKH� LQYHVWLJDWLRQ��-XGLFLDO�3ROLFH�RI¿FHUV�DUH�
also authorized to interview witnesses, albeit witnesses interviewed by the Judicial Police are 

not required to take an oath before doing so.186 This distinction may have bearing on the weight 

or persuasive value the Trial Chamber assigns to such statements compared with statements 

taken under oath. 

Persons who fail to appear before an Investigating Judge when summoned to do so may be 

VXEMHFW� WR� D� ¿QH� RU� HQIRUFHDEOH� VXPPRQV� LVVXHG� E\� ,QYHVWLJDWLQJ� -XGJHV� FRPSHOOLQJ� WKHLU�
attendance.187 Witnesses who make false statements or conceal certain facts about the case 

may be referred to the OPP for prosecution pursuant to article 408 of the Criminal Code.188

Minors, that is all persons under 18 years of age, may be heard by Investigating Judges 

“for information purposes” and cannot be held liable for false testimony.189 “Ascendants 

and descendants” of the accused, including brothers and sisters, relatives by marriage 

DQG� ³LQIRUPDQWV´� ZKR� UHFHLYHG� D� ¿QDQFLDO� UHZDUG� IRU� WKHLU� WHVWLPRQ\� FDQQRW� WHVWLI\� EHIRUH�
Investigating Judges,190 or the Trial Chamber, but may be heard as sources of information.191

7KH�&&3�GRHV�QRW�FRQWDLQ�DQ\�VSHFL¿F�JXLGDQFH�RQ�LQWHUYLHZ�WHFKQLTXHV�IRU�YLFWLPV�VXUYLYRUV�
of SGBV. As discussed in the October 2020 Memorandum,192 the ISF General Memorandum – 

DQFLOODU\�WR�/DZ�1R�����������±�IXUQLVKHV�,6)�SROLFH�XQLWV�DQG�RI¿FHUV�UHVSRQGLQJ�WR�GRPHVWLF�
violence complaints with guidelines on how to appropriately receive and conduct interviews for 

victims/survivors, including, for example, by receiving victims/survivors “with respect” and “in 

a separate interrogation room to ensure their privacy.”193 The ICJ has previously recommended 

that these guidelines be strengthened further to include provisions that prevent the questioning 

of the victim/survivor multiple times, so as to avoid their secondary victimization.194 It also 

remains unclear the extent to which these gender-sensitive considerations are used in practice, 

including whether they are given due regard when dealing with SGBV victims/survivors more 

generally. 

182.  Seminar on the “Collection and Evaluation of Evidence in Sexual and Gender-based Violence Cases,” 27-28 

October 2020, hosted by the ICJ and National Commission for Lebanese Women (NCLW).

183. CCP, art. 31.

184. CCP, art. 56.

185. CCP, arts. 31(c) & 87.

186. CCP, arts. 41 & 47.

187. CCP, art. 95.

188. CCP, art. 89.

189. CCP, art. 91.

190. CCP, art. 91.

191. CCP, arts. 185, 256 & 257.

192.  ICJ, Accountability for Sexual and Gender-based Violence in Lebanon: Guidance and Recommendations for 
Criminal Justice Actors, 2020, pp. 28-33. 

193.  See Directorate General of Internal Security Forces, General Memorandum on the Rules of communication 

DQG�WUHDWPHQW�E\�,6)�RI¿FHUV�LQ�UHODWLRQ�WR�FRPSODLQWV�RI�GRPHVWLF�YLROHQFH��'RF����������������-XO\�������
Section III, paras. 1-9.

194.  ICJ, Accountability for Sexual and Gender-based Violence in Lebanon: Guidance and Recommendations for 
Criminal Justice Actors, 2020, pp. 32-22.
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   iii. Expert evidence  

Aside from provisions that empower Investigating Judges to obtain medical expertise in order 

to assess the mental and physical health of defendants,195 few provisions explicitly authorize 

the use of experts for other purposes. Article 41 of the CCP, for example, allows the Judicial 

Police conducting investigations into LQ�ÀDJUDQWH delicto offences to seek “expert assistance,” 

if necessary. Article 34 of the CCP stipulates that where “the nature of the offence” requires 

a technical competency beyond that of the investigating authority, the Public Prosecutor or 

Investigating Judge may avail of the services of one or more “competent experts” to “clarify 

technical issues,”196 including at the crime scene.197 Article 34 also makes explicit reference 

to certain forms of expertise, including “forensic pathologists” and “physicians” for situations 

where the victim’s condition necessitates an “autopsy or medical assistance.” Experts must 

strictly adhere to the scope of their assignment as directed by the Public Prosecutor or 

Investigating Judge. Upon completion of their task, experts must issue a report documenting 

WKHLU�¿QGLQJV��DQG�WKH�PHDQV�E\�ZKLFK�WKH\�DUULYHG�DW� WKHLU�FRQFOXVLRQV�198 In addition, the 

Court may “summon experts who performed forensic duties pertaining to the case” in order to 

VHHN�FODUL¿FDWLRQ�DERXW�WKHLU�H[SHUW�RSLQLRQV�SURYLGHG�LQ�WKH�FDVH�EHIRUH�WKH�&RXUW�199

While article 34 refers  to a number of circumstances in which investigators may resort to the 

assistance of experts, it does not meet international standards governing the use of forensic 

evidence in several respects. It fails to envisage the broader range of circumstances that may 

require the intervention of external expertise, including instances where victims/survivors do 

not require medical assistance per se, but the intervention of a specialized sexual assault 

team in order to yield important evidence. Moreover, article 34 neither mandates the proper 

collection, nor timely testing of material that could result in evidence. 

Prosecutors participating in the October 2020 Seminar hosted by the ICJ and NCLW expressed 

concern about the willingness of forensic practitioners to respond to requests for examinations in 

D�WLPHO\�PDQQHU��WKH\�HYHQ��UHFDOOHG�VSHFL¿F�LQVWDQFHV�LQ�6*%9�FDVHV�ZKHUH�IRUHQVLF�H[SHUWLVH�
was forthcoming in a timely manner only when the victim/survivor paid the forensic practitioner 

a private fee for services rendered.200 Where victims/survivors were unable to provide such 

compensation, they were left waiting, sometimes for as long as one week,201 a lapse of time 

that may render the whole exercise pointless or seriously undermine its effectiveness. 

   iv. Forensic evidence 

According to the website of the Lebanese Ministry of Justice, the Department of Forensic 

Medicine and Criminal Evidence (DFMCE), regulated by Decree No. 7384/1946,202 has a roster 

of 81 forensic doctors,203 including 13 forensic practitioners in Beirut; 11 in North Lebanon; 10 

LQ�0RXQW�/HEDQRQ��VHYHQ�LQ�6RXWK�/HEDQRQ��HLJKW�LQ�%HTDD��DQG�¿YH�LQ�1DEDWLHK�204 Information 

available to the ICJ, however, indicates that, out of 81 registered forensic practitioners, only a 

dozen have received formal training in forensic medicine, which requires an additional year of 

academic study.205 Of the 12 forensic practitioners who possess the necessary skills to practice 

forensic medicine, only two are women.206

The ICJ is concerned that the remaining 69 forensic practitioners who lack formal training in their 

discipline are registered with the DFMCE. A Lebanese Prosecutor at the Court of Appeal informed 

the ICJ that prosecutors have encountered erroneous and unsound forensic reports that have 

195. See, for example, CCP, art. 74.

196. CCP, art. 34.

197. CCP, art. 41.

198. CCP, art. 34.

199. CCP, art. 244.

200.  Seminar on the “Collection and Evaluation of Evidence in Sexual and Gender-based Violence Cases,” 27-28 

October 2020, hosted by the ICJ and NCLW.

201.  Seminar on the “Collection and Evaluation of Evidence in Sexual and Gender-based Violence Cases,” 27-28 

October 2020, hosted by the ICJ and NCLW.

202. Issued on 14 November 1946.

203. Ministry of Justice, available at: https://www.justice.gov.lb/index.php/modernization-projects-details/9/2.

204. Decree No. 7384, issued on 14 November 1946.

205��,QWHUYLHZ�FRQGXFWHG�RQ����2FWREHU������ZLWK�0'�+�&���D�IRUHQVLF�PHGLFLQH�SUDFWLWLRQHU�EDVHG�LQ�%HLUXW�
206��,QWHUYLHZ�FRQGXFWHG�RQ����2FWREHU������ZLWK�0'�+�&���D�IRUHQVLF�PHGLFLQH�SUDFWLWLRQHU�EDVHG�LQ�%HLUXW�

https://www.justice.gov.lb/index.php/modernization-projects-details/9/2
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resulted in impunity.207�7KH�KLJK�SUR¿OH� FDVH�RI�5RXOD�<DFFRXE��SUHYLRXVO\�H[DPLQHG�E\� WKH�
,&-��UHYHDOHG�WKDW�FRQVLGHUDEOH�JDSV�LQ�WKH�LQYHVWLJDWLRQ��FRXSOHG�ZLWK�ÀDZHG�PHWKRGRORJLHV�
employed by forensic practitioners, led them to misidentify the cause of the victim’s death.208 

Lack of formal training and credentials is but one of the critical issues hampering the credibility 

and competence of forensic practitioners in Lebanon. Several Judges informed the ICJ that they 

KDG�VHHQ�IDOVL¿HG�IRUHQVLF�UHSRUWV�LVVXHG�E\�SUDFWLWLRQHUV�RQ�WKH�')0&(¶V�OLVW�RI�TXDOL¿HG�IRUHQVLF�
examiners.209 The fact that the Ministry of Justice continues to nominate forensic practitioners 

– who have been accused of producing false reports – to undertake forensic assessments raises 

serious concerns, including, among others, about the compatibility of investigations involving 

such practitioners with international human rights law and standards pertaining to investigations 

of human rights violations and abuses, such as SGBV, particularly with the requirement that 

such investigations be effective.  

While efforts have been underway to improve the competence, authority and consequent 

ability of the DFMCE,210�FULPLQDO�MXVWLFH�DFWRUV�KDYH�FRQ¿UPHG�WKDW�WKH�')0&(�FRPSHWHQFH�DQG�
capacity remains limited and poorly resourced.211 International standards set forth obligations 

for the diligent and careful collection of forensic evidence. They indicate that the aim of forensic 

evidence is to alleviate dependency on confessions and other forms of evidence that may be 

subject to manipulation or other abusive practices, such as corruption. This highly technical 

branch of knowledge is therefore reliant on objective and transparent practices provided by 

licensed and experienced practitioners. 

Given that only two women are formally educated in forensic medicine in Lebanon, it is likely 

that victims/survivors of sexual assault will be examined by a male practitioner. This runs 

FRQWUDU\�WR�UHFRPPHQGHG�SUDFWLFHV�DV�RXWOLQHG�LQ�WKH�,VWDQEXO�3URWRFRO��:+2�*XLGHOLQHV�DQG�
guidance provided by UN Women, which provide that female victims/survivors of sexual assault 

VKRXOG�DOZD\V�EH�DIIRUGHG�FDUH�E\�IHPDOH�SUDFWLWLRQHUV��XQOHVV�WKH\�VSHFL¿FDOO\�UHTXHVW�WR�EH�
examined and interviewed by male practitioners. 

   v. Chain of custody
 
Evidence-gathering guidance for Investigating Judges is set out in article 98 of the CCP, which 

stipulates that any documentary evidence that is impounded must be labelled, signed, placed 

under the seal of the Investigation Department and recorded in writing. There is no obligation, 

however, to record evidence in photographic form as prescribed by international standards. 

Moreover, the CCP does not provide detailed guidance on the retrieval, storing and preservation 

RI�ELRORJLFDO�VDPSOHV�DQG�IRUPV�RI�SK\VLFDO�HYLGHQFH��VXFK�DV�¿QJHUSULQW�DQG�¿UHDUPV�HYLGHQFH��
7KH�RPLVVLRQ�RI�VSHFL¿F�SURFHGXUHV�UHODWLQJ�WR�WKH�JDWKHULQJ�RI�VXFK�FUXFLDO�W\SHV�RI�HYLGHQFH�
highlights the shortcomings of the domestic procedural framework and, as a result, undermines 

the ability of criminal justice actors to conduct thorough and effective investigations.  

-XGJHV�SDUWLFLSDWLQJ� LQ�WKH�2FWREHU������6HPLQDU�WROG�WKH�,&-�WKDW�FDVH�¿OHV�WUDQVPLWWHG�WR�
them by the OPP rarely contained descriptions of the crime scene.212 When investigators were 

pressed to furnish the Court with such information, they were unable to do so.213 This practice 

UXQV�FRQWUDU\�WR�LQWHUQDWLRQDO�VWDQGDUGV��ZKLFK�VSHFL¿FDOO\�FDOO�IRU�FULPH�VFHQHV�WR�EH�UHFRUGHG�
in both documentary and photographic form. 

207.  Interview conducted with a Public Prosecutor at the Court of Appeal in Mount Lebanon by the ICJ, 11 July 

2019.

208.   ICJ, Gender-based Violence in Lebanon: Inadequate Framework, Ineffective Remedies, 2019, pp. 29-30; 

ICJ, Accountability for Sexual and Gender-based Violence in Lebanon: Guidance and Recommendations for 
Criminal Justice Actors, 2020, pp. 48-49. 

209.  Seminar on the “Collection and Evaluation of Evidence in Sexual and Gender-based Violence Cases,” 27-28 

October 2020, hosted by the ICJ and NCLW.

210.  Namely the establishment of a committee charged with examining the situation of forensic medicine and 

evidence in Lebanon.

211.  Interview conducted with a Public Prosecutor at the Court of Appeal in Mount Lebanon by the ICJ, 11 July 

2019.

212.  Seminar on the “Collection and Evaluation of Evidence in Sexual and Gender-based Violence Cases,” 27-28 

October 2020, hosted by the ICJ and NCLW.

213.   Seminar on the “Collection and Evaluation of Evidence in Sexual and Gender-based Violence Cases,” 27-28 

October 2020, hosted by the ICJ and NCLW.
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4. ADMISSIBILITY AND EXCLUSION OF EVIDENCE   

A.  Applicable  international human rights law and standards and 

recommended practice 

Admissible evidence, in the context of criminal proceedings, refers to evidence that may be 

SUHVHQWHG�WR�D�IDFW¿QGHU�WR�VXSSRUW�RU�EROVWHU�D�VHW�RI�IDFWV�LQ�LVVXH�RU�HOHPHQWV�SUHVHQWHG�E\�
WKH�SURVHFXWLRQ�RU�WKH�GHIHQFH�ZLWK�D�YLHZ�WR�SURYLQJ�VXFK�VHWV�RI�IDFWV�WR�WKH�IDFW¿QGHU��,Q�
order for evidence to be considered admissible by the court, and not inadmissible by virtue of 

statutory exclusionary rules, it must satisfy certain jurisdictional and admissibility criteria.   

   i. General requirements 

Evidence, including expert reports, must have been legally obtained/produced. The evidence may 

be inadmissible where: (i) it was obtained by authorities that under domestic legislation were 

not empowered to undertake an investigation; (ii) it is collected by investigating authorities who 

are not vested with jurisdiction over the alleged offences; (iii) it is obtained through procedures 

that do not comply with the conditions established for the collection of admissible evidence 

under national legislation; and/or (iv) it has been obtained through illegal methods (principle 

of  legality  of  evidence).214

Before proceeding to trial, the prosecutor (or other designated authority, such as the 

,QYHVWLJDWLQJ�-XGJH�DQG�RU�,QGLFWPHQW�&KDPEHU��VKRXOG�UHYLHZ�WKH� LQYHVWLJDWLRQ�FDVH�¿OH�WR�
ensure the evidence gathered meets international law and standards and may, therefore, be 

used at trial in a manner that upholds the right of the accused to a fair trial, the rule of law and 

the administration of justice. As delineated in the Minnesota Protocol, this review should include 

examining whether, for example: 

� The investigation was carried out independently and impartially (para. 28); 

�  Investigative processes and outcomes were transparent, including through openness to the 

scrutiny of the general public and of victims’ families (para. 32); 

�  Every stage of evidence detection, recovery, storage, transportation and forensic analysis, 

from crime scene to court and through to the end of the judicial processes, was effectively 

recorded to ensure the integrity and “continuity” of the evidence (chain of custody) (para. 

65); 

���$OO� VLJQL¿FDQW�ZLWQHVVHV� ±� LQFOXGLQJ� WKRVH�ZKR� VDZ� RU� KHDUG� WKH� FULPH� EHLQJ� FRPPLWWHG��
people with relevant knowledge of the victim(s) and/or suspected perpetrator(s) – have been 

interviewed (para. 72); 

���$Q\� WHFKQLFDO� JDSV� LQ� WKH� LQYHVWLJDWLRQ� KDYH� EHHQ� LGHQWL¿HG� DQG�� ZKHUH� DSSURSULDWH��
international assistance has been sought (para. 77); 

�  A “living chronology” was created and reviewed each time new evidence was collected or 

obtained (para. 83); and 

� An autopsy was performed in cases of death (paras. 25, 148 and detailed guidelines).215

Following such review, the prosecutor (or other designated authority as the case may be) may 

DGYLVH�WKDW�WKH�SURVHFXWLRQ�EH�VWD\HG�RU�GLVFRQWLQXHG�LI�WKH�HYLGHQFH�LV�QRW�VXI¿FLHQW�WR�MXVWLI\�
the   charge. 216

ii.  The prohibition on reliance on information gained through torture or other ill-
treatment at trial

Should investigators, prosecutors or judges come into possession of evidence against a suspect 

they know or believe on reasonable grounds was obtained through recourse to unlawful methods 

that constitute a gross violation of the suspect’s human rights, such as torture or other ill-

treatment, they must refuse to use such evidence against anyone other than those who used 

214. ICJ, International Law and the Fight Against Impunity – Practitioners’ Guide No. 7, p. 214.

215.   Minnesota Protocol. For more guidance on applying these steps in practice see, ICJ, The investigation and 
prosecution of potentially unlawful death – Practitioners’ Guide No. 14, pp. 126-129.

216����81�*XLGHOLQHV�RQ�WKH�5ROH�RI�3URVHFXWRUV��JXLGHOLQH����D����E��	�����$&RP+35��Principles and Guidelines on 
the Right to a Fair Trial and Legal Assistance in Africa, principle F(i) & (j); CoM Recommendation (2000)19, 

paras. 24 & 27. 
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the methods.217 International law establishes a prohibition on the use of evidence obtained 

through torture or other ill-treatment, or other forms of coercion. Article 15 of the Convention 

against Torture (CAT) stipulates, “[e]ach State Party shall ensure that any statement which is 

established to have been made as a result of torture shall not be invoked as evidence in any 

proceedings, except against a person accused of torture as evidence that the statement was 

made.” Like torture, other cruel, inhuman or degrading treatment is also prohibited under all 

circumstances by a range of treaty and non-treaty standards and by customary international law; 

WKH�+XPDQ�5LJKWV�&RPPLWWHH��WKH�&RPPLWWHH�DJDLQVW�7RUWXUH��RWKHU�81�H[SHUWV�DQG�UHJLRQDO�
human rights courts and bodies have held that the exclusionary rule, therefore, applies also 

to evidence obtained as a result of cruel, inhuman or degrading treatment other than torture.218

In terms of scope, the exclusionary rule applies to both statements by the accused or any other 

person, including whether or not this person is being called to testify as a witness; regardless of 

where the ill-treatment occurred (including abroad).219 The rule also applies regardless of the 

seriousness of the charges or context.220

Once defendants allege that they have been tortured (or otherwise ill-treated), the burden 

of proof lies with the State to demonstrate beyond any reasonable doubt that the contested 

evidence was, in fact, not obtained through the use of torture, ill-treatment or duress or other 

coercion.221 Thus, any and all confessions or statements obtained under torture or other cruel, 

inhuman or degrading treatment or through coercion is inadmissible as evidence in judicial 

proceedings.222 This applies to such confessions or statements obtained from the accused 

person, as well as from anyone else.223 The evidence, however, may be used against the person 

who used such methods to bring them to justice.224

   iii. Evidentiary requirements based on gender stereotypes 

In many country contexts, negative gender stereotypes and cultural norms rooted in patriarchy 

continue to inform criminal justice actors’ understanding of, and indeed frame their response to, 

SGBV offences. Such biases may deter SGBV victims/survivors from accessing justice, remedy 

and reparation for the harm suffered, as they, in turn, fear the prospective victim-blaming and/

or scrutiny to which they may be subjected during criminal proceedings, including harmful 

gender stereotypes and biases about their background and behaviour, and that are generally 

invoked against them simply because they are women. For example, the UNODC has noted, 

“criminal justice professionals may condone or falsely believe that women and girls bring on 

violence by their actions, such as arguing with their spouse or boyfriend, dressing provocatively 

to go out, or walking alone at night.”225

217��$&RP+35� Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa, principle F(i).

218���6HH�,&&35��DUW�����$&+35��DUW�����$UDE�&KDUWHU�RQ�+XPDQ�5LJKWV��DUW���� Declaration on the Protection of All 
Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 
art. 12; Guidelines and Measures for the Prohibition and Prevention of Torture, Cruel, Inhuman or Degrading 
Treatment or Punishment in Africa (Robben Island Guidelines), guideline 29; Special Rapporteur on torture, 

81�'RF��$���������������SDUD�����H���+5&��General Comment No. 20��SDUD������+5&��General Comment 
No. 32, para. 60; CAT: General Comment No. 2. See also Amnesty International, Fair Trial Rights Manual, 
(London: Amnesty International, 2014), section 17.1.

219���,&&35�� DUWV�� ������ 	� ����� +5&� General Comment No. 32, para. 41; CAT, art. 15; CAT, Concluding 

Observations: United Kingdom, UN Doc. CAT/C/CR/33/3 (2004), paras. 4(a)(i), 5(d); CAT Committee, P.E. 
v. France, UN Doc. CAT/C/29/D/193/2001 (2002), para. 6.3; CAT Committee, G.K. v. Switzerland, UN 

'RF��&$7�&����'������������������SDUDV������������6HH�DOVR��,$&W+5��-XGJPHQW�RI����1RYHPEHU�������
Cabrera-García and Montiel Flores v. Mexico�� 6HULHV� &� 1R������ SDUD�� ����� (&W+5� El-Haski v. Belgium, 

$SSOLFDWLRQ�1R����������-XGJPHQW�RI����6HSWHPEHU�������SDUDV��������	�����(&W+5��2WKPDQ�Y��8QLWHG�
Kingdom, Application No. 8139/09, Judgment of 9 May 2012, paras. 263-267, 282; Amnesty International, 
Fair Trial Rights Manual, (London: Amnesty International, 2014), section 17.1.

220.  See, CAT Committee, General Comment No. 2, paras. 5 & 6; CAT Committee, Concluding Observations: 
United Kingdom, UN Doc. A/54/44 (1999), para. 76(d); Amnesty International, Fair Trial Rights Manual, 
2014, section 17.1.

221.  CAT Committee, G.K. v. Switzerland��81�'RF��&$7�&����'������������������SDUD��������+5&��Nallaratnam 
v. Sri Lanka, UN Doc. CCPR/C/81/D/1033/2001 (2004), para. 7.4.

222���&&35�� DUWV�� ��� ������ 	� ������J��� +5&��General Comment No. 32, para. 6; CAT, art. 15; International 

Covenant on the Protection of the Rights of All Migrant Workers and Members of their Families, arts. 10 & 

������J���81�*XLGHOLQHV�RQ�WKH�5ROH�RI�3URVHFXWRUV��JXLGHOLQH�����$&+35��DUW�����$&RP+35� Principles and 
Guidelines on the Right to a Fair Trial and Legal Assistance in Africa, principle F; Arab Charter, arts. 8 & 16(f).

223��,&&35��DUWV��������	�������J���+5&��General Comment No. 32, para. 41; CAT, art. 15.

224. UN Guidelines on the Role of Prosecutors, guideline 16. 

225.  UNODC, Handbook on Effective Prosecution Responses to Violence against Women and Girls, Criminal Justice 

+DQGERRN�6HULHV��������S�����
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The CEDAW Committee has held that certain evidentiary requirements and practices, premised 

on gender stereotypes or prejudice, may impede women from exercising their right of access 

to justice.226 Indeed, certain evidentiary rules may further entrench gender bias and undermine 

the credibility of victims/survivors, particularly in cases of SGBV. Some examples are set out 

below. 

 a. The prompt complaint requirement

Delayed reporting of SGBV offences is often used to question or challenge the veracity of the 

allegations brought forth by the victim/survivor. Stereotypical assumptions that “genuine” SGBV 

victims/survivors will immediately report the incident to the authorities are deeply hurtful, 

harmful to victims/survivors and utterly misconceived; they fail to consider the many reasons 

for delays in the reporting of SGBV offences, including the victim’s/survivor’s:

� Fear of stigmatization, humiliation, not being believed, and retaliation;

� Being physically controlled by the perpetrator or others;

� Financial or emotional dependence on the perpetrator; and

�  Distrust in, and/or lack of access to responsible institutions, resulting from geographically 

inaccessible courts and lack of specialized criminal justice personnel.227

The UNGA has called on States to ensure that courts do not draw any adverse inference from 

a delay of any length between the alleged commission of violence and the reporting thereof.228 

7KH�81�+DQGERRN�IRU�/HJLVODWLRQ�RQ�9LROHQFH�DJDLQVW�:RPHQ�UHFRPPHQGV�WKDW�6WDWHV�DGRSW�
OHJLVODWLRQ�SURKLELWLQJ�IDFW¿QGHUV�IURP�KROGLQJ�GHOD\HG�UHSRUWLQJ�DJDLQVW�WKH�YLFWLP�VXUYLYRU�229

 b. Prior actions

Evidence pertaining to the complainant’s (i.e., the victim’s/survivor's) sexual history continues 

to be introduced at trial in some jurisdictions where it is considered an invaluable defence to 

sexual assault charges.230 Such evidence is often used to infer consent to sex on the victim's/

survivor’s part, discredit her and demonstrate her “bad character” before the trier of fact, 

seeking to impugn her credibility, and thus undermine the prosecution’s case. For example, 

evidence of a victim’s/survivor’s “promiscuity” may be introduced to undermine her credibility 

before a court and imply that the complainant consented to the sexual activity in question. 

Such inferences about women’s credibility and sexuality – that sexually active women are less 

credible as witnesses and more likely to provide consent – facilitate violations of women’s right 

to access justice and effective remedies and perpetuate stereotyped myths about women and 

SGBV offences. Moreover, the questioning or cross-examination of a victim/survivor about their 

sexual conduct may result in their “secondary victimization,” ultimately compounding the pain 

and suffering to which they have already been exposed.231

International standards have thus sought to restrict the admissibility of evidence of victim’s/

survivor's prior sexual history. The Istanbul Convention stipulates, “[p]arties shall take the 

necessary legislative or other measures to ensure that, in any civil or criminal proceedings, 

evidence relating to the sexual history and conduct of the victim shall be permitted only 

when it is relevant and necessary.”232� 7KH�81�+DQGERRN� IRU� /HJLVODWLRQ�RQ�9LROHQFH�DJDLQVW�
Women underscores the merits of such legislative approaches, stating, “laws which prevent the 

introduction of a survivor’s sexual behaviour that is unrelated to the acts that are the subject of 

226. CEDAW Committee, General Recommendation No. 33, paras. 3 & 23.

227.  UN Division for the Advancement of Women, Department for Economic and Social Affairs, Handbook for 
Legislation on Violence against Women, p. 41.

228.   UNGA, Resolution on strengthening crime prevention and criminal justice responses to violence against 
women, 2011, para. 15(e).

229.   UN Division for the Advancement of Women, Department for Economic and Social Affairs, Handbook for 
Legislation on Violence against Women, p. 41.

230.  UNODC, Handbook on Effective Prosecution Responses to Violence against Women and Girls, Criminal Justice 

+DQGERRN�6HULHV��������S�����
231.  UNGA, Resolution on strengthening crime prevention and criminal justice responses to violence against 

women, 2011, para. 15(c).

232.  Council of Europe, Convention on combating violence against women and domestic violence (Istanbul 

Convention), 11 May 2011, ETS 210, art. 54. 
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the legal proceeding can help protect women’s privacy and avoid introduction of evidence that 

could prejudice the judge…against the survivor.”233

Procedural restrictions can be found in the rules of procedure and evidence of international 

courts and tribunals. Rule 70(d) of the International Criminal Court’s Rules of Procedure and 

Evidence, for example, stipulates, “[c]redibility, character or predisposition to sexual availability 

of a victim or witness cannot be inferred by reason of the sexual nature of the prior or subsequent 

conduct of a victim or witness.”

In England and Wales, the law prohibits the admissibility of evidence or questions about a 

victim’s/survivor’s sexual history by or on behalf of the accused, subject to certain exceptions. 

Guidance issued by the Crown Prosecution of England and Wales sets out some of these limited 

exceptions, which include, inter alia, instances where there is an alternative explanation for the 

physical conditions on which the prosecution relies to establish that intercourse took place.234 

For example, evidence of a victim’s/survivor’s previous sexual liaison with a third party may 

explain why the complainant contracted an STI which the prosecution relies upon as evidence 

of penetration by the defendant.235

In Canada, the equivalent restriction on the admissibility of sexual history evidence in sexual 

offence proceedings is set out in provision 276 of the Criminal Code. Section 2 of the provision 

stipulates, “no evidence shall be adduced by or on behalf of the accused that the complainant 

has engaged in sexual activity other than the sexual activity that forms the subject-matter of 

the charge, whether with the accused or with any other person.”236 The provision also sets out 

the circumstances where sexual history evidence may be admissible, including where the judge 

GHWHUPLQHV�WKDW�WKH�HYLGHQFH�LV���L��RI�VSHFL¿F�LQVWDQFHV�RI�VH[XDO�DFWLYLW\���LL��UHOHYDQW�WR�DQ�
LVVXH�DW�WULDO��DQG��LLL��KDV�VLJQL¿FDQW�SUREDWLYH�YDOXH�WKDW�LV�QRW�VXEVWDQWLDOO\�RXWZHLJKHG�E\�WKH�
danger of prejudice to the proper administration of justice.

Prior acts of violence committed by the offender are important to establish the context of 

SGBV offences and may inform a number of assessments undertaken by criminal justice actors, 

including the potential risk of retaliation against the victim/survivor,237 charging decisions238 and 

recommendations for sentencing. The UNGA has recommended that States ensure that “evidence 

of prior acts of violence, abuse, stalking and exploitation by the perpetrator is considered during 

court proceedings, in accordance with the principles of national criminal law.”239 

The ICJ has noted that, in cases of domestic violence alleged to have been perpetrated as part 

of a long-term pattern of abuse, investigators should be alert to and record in detail the history 

of violence, and be especially conscious of any patterns of abusive conduct characterized by 

coercion or control imposed on the victim/survivor by the offender. Detailed documentation of 

each and every complaint by the victim/survivor should be ensured, so that any evidence of a 

pattern of assault, control or coercive behaviour spanning over a period of time may be made 

available as evidence on behalf of the prosecution.240

233.  UN Division for the Advancement of Women, Department for Economic and Social Affairs, Handbook for 
Legislation on Violence against Women, p. 42.

234.   Crown Prosecution Service (England and Wales), Rape and Sexual Offences – Chapter 4: Section 41 Youth 
Justice and Criminal Evidence Act 1999, available at: https://www.cps.gov.uk/legal-guidance/rape-and-

sexual-offences-chapter-4-section-41-youth-justice-and-criminal-evidence.

235.  Crown Prosecution Service (England and Wales), Rape and Sexual Offences – Chapter 4: Section 41 Youth 
Justice and Criminal Evidence Act 1999, available at: https://www.cps.gov.uk/legal-guidance/rape-and-

sexual-offences-chapter-4-section-41-youth-justice-and-criminal-evidence.

236.  Canadian Criminal Code, Evidence of complainant’s sexual history, article 276 (2), available at: https://laws-

lois.justice.gc.ca/eng/acts/C-46/section-276.html.

237.   UNODC, Handbook on Effective Prosecution Responses to Violence against Women and Girls, Criminal Justice 

+DQGERRN�6HULHV��������SS��������
238.  UNODC, Handbook on Effective Prosecution Responses to Violence against Women and Girls, Criminal Justice 

+DQGERRN�6HULHV��������S�����
239.  UNGA, Resolution on strengthening crime prevention and criminal justice responses to violence against 

women, 2011, para. 15(g).

240. ICJ, Women’s Access to Justice for Gender-based Violence – Practitioners’ Guide No. 12, 2016, p. 217.

https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-chapter-4-section-41-youth-justice-and-criminal-evidence
https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-chapter-4-section-41-youth-justice-and-criminal-evidence
https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-chapter-4-section-41-youth-justice-and-criminal-evidence
https://www.cps.gov.uk/legal-guidance/rape-and-sexual-offences-chapter-4-section-41-youth-justice-and-criminal-evidence
https://laws-lois.justice.gc.ca/eng/acts/C-46/section-276.html
https://laws-lois.justice.gc.ca/eng/acts/C-46/section-276.html
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 c. Misconceptions about sexual assault 

/HJDO�SURYLVLRQV�WKDW�QDUURZO\�GH¿QH�VH[XDO�DVVDXOW�±�E\�PDNLQJ� LW�FRQWLQJHQW�RQ�WKH�XVH�RI�
force, violence or coercion, for example – in such a way as to require the production of evidence 

of the use of force in order to establish the commission of sexual assault offences, are highly 

SUREOHPDWLF��5HTXLULQJ�HYLGHQFH�RI�D�SK\VLFDO�VWUXJJOH�RU�RI�WKH�YLFWLP�VXUYLYRU�ÀHHLQJ�WKH�VFHQH��
for example, as necessary to secure the conviction of a defendant on sexual assault charges 

reinforces the misconception that force is necessary to prove that the sexual act in question 

was committed without consent. It presumes that the victim/survivor must have struggled or 

DWWHPSWHG� WR�ÀHH��DV�RSSRVHG� WR� FRQVLGHULQJ�PRUH�EURDGO\� FLUFXPVWDQFHV�ZKHUH� WKH�YLFWLP�
survivor did not consent to the sexual act. Ultimately, in such cases, victims/survivors are 

denied their right to justice and effective remedies. Such evidentiary requirements making it 

necessary for the prosecution to prove that the defendant used physical force against the victim/

VXUYLYRU��WKDW�WKH�YLFWLP�VXUYLYRU�UHVLVWHG�RU�WKDW�WKH�YLFWLP�VXUYLYRU�VRXJKW�WR�HVFDSH�UHÀHFW�
the erroneous belief that if sexual acts are genuinely non-consensual, the victim/survivor will 

DOZD\V�SK\VLFDOO\�UHVLVW�WKH�DVVDXOW�DQG�¿JKW�EDFN��+RZHYHU��XQGHU�LQWHUQDWLRQDO�KXPDQ�ULJKWV�
law and standards, the presence of physical injury, use of force, resistance, etc. are not required 

to convincingly evidence the occurrence of sexual assault crimes; what ultimately matters, and 

what has to be proved beyond reasonable doubt to convict the perpetrator in sexual offence 

cases, is the absence/lack of consent or impossibility to consent on the part of the victim/

survivor to the sexual conduct in question. Thus, the absence of physical injury that is detectable 

to the naked eye should not give rise to any presumption that the victim’s/survivor’s complaint 

of sexual assault is automatically implausible. Women who are raped, for example, may not 

struggle and physically resist out of fear. In such cases, it is possible that there will be no physical 

trace of assault. 

B.  Domestic framework in light of international human rights law and 

standards and recommended practice 

   i. General requirements 

In domestic contexts, discriminatory attitudes and harmful gender stereotypes may undermine 

criminal justice actors’ ability to assess the admissibility of evidence in SGBV criminal cases in 

a manner consistent with the right of victims/survivors to access justice and effective remedies 

ZLWKRXW�GLVFULPLQDWLRQ��6XFK�DWWLWXGHV�DQG�VWHUHRW\SHG�EHOLHIV�PD\�EH�FRGL¿HG�LQ�VXEVWDQWLYH�
law241 – through, for example, the inadequate criminalization of conduct that amounts to SGBV 

or as a result of statutes of limitation for SGBV offences – and/or because of procedural rules 

curtailing victims’/survivors' access to justice for SGBV crimes. Criminal justice actors may also 

espouse prejudice and bias against women. 

Discrimination, and failure to ensure equality before the law and equal protection of the law to 

all without discrimination, also explain the inadequacy or absence of protective measures for 

SGBV victims/survivors.242 This holds particularly true in the case of Lebanon where the ICJ 

has found that criminal proceedings in SGBV cases continue to be undermined by attitudes that 

WULYLDOL]H��PLQLPL]H�RU�GHQ\�6*%9�FULPHV��LQ�DGGLWLRQ�WR�PDQLIHVWO\�LQDGHTXDWH�DQG�LQVXI¿FLHQW�
steps in the investigation and prosecution phases in SGBV cases, including a lack of gender-

sensitive considerations and evidence-gathering procedures.243

Lebanon’s CCP regulates the admissibility of evidence with respect to criminal trials generally.244 

As is ordinarily the case in civil law jurisdictions, the CCP contains few rules regulating the 

DGPLVVLELOLW\�DQG�H[FOXVLRQ�RI�HYLGHQFH�LQ�FULPLQDO�FDVHV��DQG�QR�VSHFL¿F�UXOHV�IRU�FDVHV�RI�6*%9��
Nor are any such criteria set forth in Law No. 293/2014 concerning domestic violence offences. 

241.  For the case of Lebanon see, ICJ, Gender-based Violence in Lebanon: Inadequate Framework, Ineffective 
Remedies, 2019, pp. 11-21; Accountability for Sexual and Gender-based Violence in Lebanon: Guidance and 
Recommendations for Criminal Justice Actors, 2020, pp. 14-24. 

242���,QWHUQDWLRQDO�&ULPLQDO�&RXUW��,&&���7KH�2I¿FH�RI�WKH�3URVHFXWRU��Policy Paper on Sexual and Gender-Based 
Crimes, June 2014, para. 41.

243.  See generally, ICJ, Gender-based Violence in Lebanon: Inadequate Framework, Ineffective Remedies, 2019; 

Accountability for Sexual and Gender-based Violence in Lebanon: Guidance and Recommendations for 
Criminal Justice Actors, 2020.  

244. CCP, art. 1.
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Generally, alleged offences may be “proved by any means,”245 and the assessment of the 

probative value of each piece of evidence, that is, the weight to be accorded to each item of 

evidence, is left to the appreciation of the judge(s). Accordingly, any lawfully obtained piece 

RI�HYLGHQFH�SUHVHQW�LQ�WKH�FDVH�¿OH�LV�FRQVLGHUHG�DGPLVVLEOH�E\�GHIDXOW��XQOHVV�LW�LV�VSHFL¿FDOO\�
excluded.

The CCP nonetheless provides some guidance as to the admissibility and exclusion of evidence. 

Judges may only base their decision on the admissibility of a piece of evidence that has been 

submitted into the record once they have heard oral submissions about whether it should or 

should not be admitted by the prosecution and the defence in adversarial proceedings.246 In 

practical terms, this means that judges may not base their decision on evidence obtained or 

consulted outside of the case record, and that both the prosecution and the defence must be 

given the opportunity to make oral submissions challenging the admissibility of any evidence 

WKDW�PD\�HYHQWXDOO\� LQÀXHQFH� WKH�7ULDO�&KDPEHU¶V�XOWLPDWH�GHFLVLRQ�RQ� WKH�FULPLQDO� FKDUJHV�
against the defendant. 

,WHPV� RI� HYLGHQFH� FRQWDLQHG� LQ� WKH� FDVH� ¿OH�� LQFOXGLQJ� UHFRUGV� DQG� UHSRUWV�� PD\� RQO\� EH�
considered probative if they are “formally sound.”247 and the investigators who compiled the 

evidence in the case did so while discharging their duties, and provided that the evidence they 

collected was within their area of competence.”248

7KH�/HEDQHVH�&&3�DOVR�LGHQWL¿HV�VSHFL¿F�FLUFXPVWDQFHV�XQGHU�ZKLFK�HYLGHQFH�PXVW�EH�H[FOXGHG�
from criminal proceedings. Pursuant to the CCP, evidence is excluded through the procedural 

concept of nullity,249 which refers to the annulment of a legal act or procedure. The cause of 

the nullity lies either in the absence of an element deemed essential to the effectiveness of the 

procedure, or in the failure to fully adhere to the legal procedure required. The concept of nullity 

of procedure is a civil law construct that performs a function similar to that of inadmissibility 

rules in common law jurisdictions. 

Evidence-gathering measures that breach the rules of procedure delineated in the CCP, or the 

ULJKWV�RI� WKH�GHIHQFH��PD\�EH�VXEMHFW� WR�QXOOL¿FDWLRQ��)RU�H[DPSOH�� LI� -XGLFLDO�3ROLFH�RI¿FHUV�
undertake a search of the home of a suspect or conduct a body search on an individual without 

¿UVW�REWDLQLQJ�SHUPLVVLRQ�IURP�WKH�233��DQ\�HYLGHQFH�REWDLQHG�LQ�WKH�FRXUVH�RI�WKDW�VHDUFK�LV�
VXEMHFW�WR�QXOOL¿FDWLRQ�DQG�WKXV�H[FOXGHG�250 Similarly, if Investigating Judges fail to inform the 

accused who appears before them for questioning of the charges against them and of their right 

to legal counsel, the interrogation shall be deemed null and inadmissible as evidence.251 

Section IV on “travelling, searching and the impounding of evidence,” contained in Chapter IV, 

Part III of the CCP sets out a number of investigative measures that may be undertaken by 

Investigating Judges. The same section also delineates the procedures by which Investigating 

judges are bound, including with respect to the search and seizure of evidence at the crime 

scene and chain of custody. Any search or investigative measure employed by Investigating 

Judges in breach of the rules of procedure stipulated in articles 98-104 of the CCP are subject 

WR�QXOOL¿FDWLRQ�252�+RZHYHU��³QXOOLW\�VKDOO�QRW�SUHFOXGH�WKH�XVH�RI�DQ\�DYDLODEOH�LQIRUPDWLRQ�WKDW�
results from the search and is useful to the investigation, if it includes supporting evidence.”253

   ii.  The prohibition on reliance on information gained through torture or other ill-
treatment at trial

7KHUH�LV�QR�VSHFL¿F�SURKLELWLRQ�RQ�WKH�DGPLVVLELOLW\�RI�HYLGHQFH�REWDLQHG�WKURXJK�WRUWXUH�RU�RWKHU�
ill-treatment in the CCP. Provisions do stipulate, however, that the gathering of evidence must 

245. CCP, art. 179.

246. CCP, arts. 179 & 250.

247. CCP, art. 190.

248. CCP, art. 190.

249. See, for example, CCP, arts. 43, 47, 73, 76, 78 & 79.

250. CCP, art. 47 (as amended by Law No. 359/2001). 

251. CCP, art. 76.

252. CPP, art. 105.

253. CCP, art. 105.
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be legal, and “must not be vitiated by moral or material coercion.”254 If it is established that 

-XGLFLDO�3ROLFH�RI¿FHUV�³FRHUFHG´�VWDWHPHQWV�RXW�RI�WKH�DFFXVHG�RU�D�ZLWQHVV�GXULQJ�SUHOLPLQDU\�
interrogations, such statements may be deemed null and void.255

   iii. Prior actions

Lebanon’s legal framework does not currently contain provisions limiting the introduction of a 

victim’s/survivor’s sexual history as evidence in either civil or criminal proceedings. The ICJ is 

concerned that judges in Lebanon frequently rule that evidence relating to the sexual history of 

the victim/survivor is admissible at trial in circumstances that go beyond the limited exception to 

the prohibition against admitting such evidence, namely, that victim's/survivor's sexual history 

evidence may be deemed admissible exclusively when its introduction is necessary to safeguard 

the right of the accused to a fair trial and in the interests of justice. For example, extra-marital 

affairs, which are criminalized by virtue of articles 487-489 of the Criminal Code, are often 

used against SGBV victims/survivors to “legitimize” offences perpetrated against them by their 

spouse on the basis “provocation.” 256

In accordance with international standards and recommended practice,257 the Lebanese 

authorities should ensure that legislation explicitly establishes rules limiting the admissibility 

of evidence relating to a victim’s/survivor’s sexual history, ensuring that such evidence is 

only permitted where both relevant and necessary, in line with the Istanbul Convention and 

recommended practice. Until such a time, Judges should exercise the wide discretionary powers 

afforded to them by the CCP to ensure that prejudicial evidence that aims to discredit SGBV 

victims/survivors on the basis of their sexual history be excluded unless its admissibility in the 

case is called for in light of the limited exception to the rule outlined above. By doing so, judges 

would ensure respect for the right of complainants of SGBV offences to access to justice and 

effective remedies for such crimes. 

   iv. Misconceptions about sexual assault 

3UREOHPDWLFDOO\�� WKH�GH¿QLWLRQ�RI� UDSH� LQ� WKH�/HEDQHVH�&ULPLQDO�&RGH258 is based on “force,” 

“violence or the threat thereof,” completely omitting the notion of consent,259 which the CEDAW 

&RPPLWWHH�KDV�DI¿UPHG�WLPH�DQG�WLPH�DJDLQ�LV�WKH�³HVVHQWLDO�HOHPHQW´�RI�WKH�FULPH�RI�UDSH�260 

Further, the CEDAW Committee has authoritatively opined that consent in the context of sexual 

conduct entails the existence of “unequivocal and voluntary agreement” to engage in such 

conduct  .261

While forensic evidence may play a transformative role in assisting to prove the commission of 

SGBV offences, the presence of physical injury on victims/survivors is not required to substantiate 

or corroborate the occurrence of such offences. The CEDAW Committee has stressed, “there 

should be no assumption in law or in practice that a woman gives her consent because she has 

not physically resisted the unwanted sexual conduct, regardless of whether the perpetrator 

threatened to use or used physical violence.”262

,Q�WKLV�UHJDUG��WKH�GH¿QLWLRQ�RI�UDSH�LQ�/HEDQRQ¶V�&ULPLQDO�&RGH��ZKLFK�LPSOLHV�WKDW�HYLGHQFH�
of the use of force is necessary in order to establish that the offence of rape was committed, 

therefore, is inconsistent with international human rights law and standards and recommended 

practice. Even where courts accept the admission of a medical report that provides evidence of 

254. CCP, art. 35.

255. CCP, art. 47.

256.  See, for example, the case of Manal Assi, discussed in: ICJ, Gender-based Violence in Lebanon: Inadequate 
Framework, Ineffective Remedies, 2019, pp. 43-44; ICJ, Accountability for Sexual and Gender-based 
Violence in Lebanon: Guidance and Recommendations for Criminal Justice Actors, 2020, pp. 34-35.

257.  UN Division for the Advancement of Women, Department for Economic and Social Affairs, Handbook for 
Legislation on Violence against Women, p. 42.

258. Criminal Code, arts. 503-504.

259. ICJ, Gender-based Violence in Lebanon: Inadequate Framework, Ineffective Remedies, 2019, pp. 15-18.

260.  Karen Tayag Vertido v. Philippines, Communication No. 018/2008, UN Doc. CEDAW/C/46/D/18/2008 (2010), 

para. 8.7.

261. Karen Tayag Vertido v. Philippines, Communication No. 018/2008, para. 8.9.

262. Karen Tayag Vertido v. Philippines, Communication No. 018/2008, para. 8.5.
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SV\FKRORJLFDO�GDPDJH�LQÀLFWHG�DJDLQVW�WKH�YLFWLP�VXUYLYRU��DV�RSSRVHG�WR�HYLGHQFH�RI�SK\VLFDO�
LQMXULHV�� IHZ�PHGLFDO� SUDFWLWLRQHUV� LQ� /HEDQRQ� DUH� TXDOL¿HG� WR� FRQGXFW� VXFK� DQ� DVVHVVPHQW�
DQG� WKXV� WKH\� DUH� GLI¿FXOW� WR� REWDLQ�263 The ICJ was informed by at least two Judges that 

investigations into rape and sexual assault cases in Lebanon focus predominantly on unearthing 

items of evidence that corroborate the use of force or other means of coercion, and rarely solicit 

expert evidence elucidating psychological injury, which, as discussed above, may be pivotal in 

SGBV cases. 

263.   Interview conducted with a Public Prosecutor at the Court of Appeal in Mount Lebanon by the ICJ, 15 August 

2020.
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5. EVALUATION OF EVIDENCE AND BURDEN OF PROOF 

A.   Applicable international human rights law and standards and recommended 

practice

   i. Presumption of innocence 

The right to a "fair and public hearing" by a "competent, independent and impartial tribunal 

established by law" in all criminal and civil legal proceedings is enshrined in article 14 of the 

ICCPR to which Lebanon is a State Party. The requirements of competence, independence and 

impartiality of a tribunal in the sense of article 14 is an absolute right that is not subject to 

DQ\�H[FHSWLRQ��7KH�ULJKW�WR�D�IDLU�WULDO�LV�DOVR�UHÀHFWHG�LQ�DUWLFOH����RI�WKH�$UDE�&KDUWHU��ZKLFK�
/HEDQRQ��KDV�UDWL¿HG�264

2WKHU�VWDQGDUGV�DSSOLFDEOH�WR�/HEDQRQ�LQFOXGH�WKH�+XPDQ�5LJKWV�&RPPLWWHH¶V��+5&��*HQHUDO�
Comment No. 32 on the Right to equality before the courts and tribunals to a fair trial, which 

is an authoritative interpretation and guidance on Lebanon’s obligations under the fair trial 

provisions of the ICCPR. 

A fundamental principle of the right to a fair trial is the right of everyone charged with a 

criminal offence to be presumed innocent until and unless proved guilty according to law after 

a fair trial.265 The right is a norm of customary international law from which no derogation is 

permitted.266� 7KH� ULJKW� DSSOLHV� WR� VXVSHFWV� EHIRUH� FKDUJHV� DUH� ¿OHG� DQG� FRQWLQXHV� XQWLO� WKH�
exhaustion of appeal rights.

   ii. Burden and standard of proof at the trial stage 

In the context of criminal proceedings, the presumption of innocence imposes the burden of 

proving the charges on the prosecution.267 Under international law and standards, the accused’s 

guilt must be “proved beyond reasonable doubt,” and where there is any doubt, the accused 

must be acquitted.268�)RU�H[DPSOH��WKH�+5&�KDV�H[SODLQHG�WKDW�WKH�SUHVXPSWLRQ�RI�LQQRFHQFH�
“imposes on the prosecution the burden of proving the charge, guarantees that no guilt can be 

presumed until the charge has been proved beyond a reasonable doubt [and] ensures that the 

DFFXVHG�KDV�WKH�EHQH¿W�RI�WKH�GRXEW�́ �269

In the Tsatsu Tsikata�FDVH��WKH�$IULFDQ�&RPPLVVLRQ�RQ�+XPDQ�DQG�3HRSOHV¶�5LJKWV�KHOG��³µSURRI�
beyond reasonable [doubt]’ means the totality of evidence must push the allegation past the 

point below which it would reasonably be doubted if the accused is indeed guilty. Once the 

evidence surpasses that point, guilt will have been established.”270 The International Criminal 

Tribunal for the former Yugoslavia has held that the beyond reasonable doubt standard “requires 

D�¿QGHU�RI�IDFW�WR�EH�VDWLV¿HG�WKDW�WKHUH�LV�QR�UHDVRQDEOH�H[SODQDWLRQ�RI�WKH�HYLGHQFH�RWKHU�WKDQ�
the guilt of the accused.” 271

264���7KRXJK�QRW�ELQGLQJ�RQ�/HEDQRQ��RWKHU�UHJLRQDO�KXPDQ�ULJKWV�WUHDWLHV��VXFK�DV�WKH�$IULFDQ�&KDUWHU�RQ�+XPDQ�
DQG�3HRSOHV¶�5LJKWV��$&+35��DUW������DQG�WKH�(XURSHDQ�&RQYHQWLRQ�RQ�+XPDQ�5LJKWV��(&+5��DUW������FRGLI\�
the right to a fair trial.

265���8QLYHUVDO�'HFODUDWLRQ�RI�+XPDQ�5LJKWV��DUW������,&&35��DUW���������&RQYHQWLRQ�RQ�WKH�5LJKWV�RI�WKH�&KLOG��
art. 40(2)(b)(i); Arab Charter, art. 7.

266���+5&��General Comment No. 24��SDUD�����+5&��*HQHUDO�&RPPHQW�1R������SDUDV�����	�����+5&��General 
Comment No. 32, para. 6; International Committee of the Red Cross, Study on Customary International 
Law, Volume 1, Rule 100, pp. 357-358.

267���+5&��General Comment No. 13, in UN Compilation of General Comments, para. 7; UNGA, Body of Principles 
for the Protection of All Persons under Any Form of Detention or Imprisonment, Resolution 43/173 (1998), 

principle 36(1).  

268.  See, for example, General Comment No. 13��LQ�81�&RPSLODWLRQ�RI�*HQHUDO�&RPPHQWV��SDUD�����$&RP+35��
Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa, principle N(6)(e)(i).

269���+5&��General Comment No. 32��SDUD������(&W+5��Barberà, Messegué and Jabardo v. Spain, Application No, 

����������-XGJPHQW�RI���'HFHPEHU�������SDUD�����(&W+5��Telfner v. Austria, Application No. 33501/96, 

-XGJPHQW�RI����-XQH�������SDUD������,$W&+5�-XGJPHQW�RI����$XJXVW�������Ricardo Canese v. Paraguay, 
Series C No. 111, paras. 153-154 (2004) 153-154.

270���$&RP+35� Tsatsu Tsikata v. Republic of Ghana, Communication No. 322/2006, 15-29 November 2014, para. 

124.

271. ICTY, 3URVHFXWRU�Y��0LODQ�0DUWLü, Case No. IT-95-11-A, Judgment 8 October 2008, paras. 55 & 61.
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The presumption of innocence also prohibits judges from prejudging any case. This includes 

refraining from making public statements that assert the guilt of the accused.272 Judges must 

preside over criminal trials in a manner that ensures at all times respect for the right of the 

accused to the presumption of innocence. 

In most civil law systems, the applicable burden of proof is based on the concept of “intime 
conviction,” in French, “intimate conviction,” in English.273 Although there are different 

formulations of the intime conviction standard, they all require that judges decide guilt according 

to their conscience, based on the evidence presented at the hearing, the truth of the facts, 

and the credibility of the witnesses. According to studies about the French Code of Criminal 

Procedure, intime conviction “requires that the judge decides according to his conscience based 

on the evidence at the hearing including an evaluation of the truth of the facts and the credibility 

of witnesses [and] in its purest form, there are no rules of evidence; all evidence in the dossier 

prepared for the trial is considered by the court.” 274

   ii. The right to a reasoned opinion 

In the context of criminal trials arising from SGBV offences, the right of access to justice and 

to an effective remedy of SGBV victims/survivors comprises their right to a reasoned opinion, 

which, in turn, would require a reasoned judgment setting out the reasons for the conviction or 

acquittal of the defendant. 

Convicted defendants too have a right to a reasoned judgment setting out the reasons for 

their conviction.275�$FFRUGLQJ�WR�WKH�+5&��WKLV�PXVW�LQFOXGH�³HVVHQWLDO�¿QGLQJV��HYLGHQFH��OHJDO�
reasoning and conclusions.”276 The requirement to issue a reasoned judgment ensures the 

parties and appeals court can assess inter alia the Trial Chamber’s evaluation of the evidence.277

Judgments handed down by judges (rather than juries) should address facts and issues essential 

to the determination of each aspect of the case.278 In light of the right of the accused to a fair 

trial and their right to be presumed innocent unless and until proven guitly beyond reasonable 

doubt, a verdict of guilt should provide clear a reasoning for each crime and mode liability and 

their constituent elements, and an assessment of the evidence supporting the factual and legal 

272���+5&��Gridin v. Russian Federation, Communication No. 770/1997, UN Doc. CCPR/C/69/D/770/1997, paras. 

3.5 & 8.3.

273.  Italy and Belgium, for example, have adopted the “beyond a reasonable doubt standard” in criminal cases. 

See John Leubsdorf, The Surprising History of the Preponderance Standard of Civil Proof, 67 Florida Law 

Review, 1569 (2016), n. 36 citing Legge 20 febbraio 2006, n. 46, article 5 (amending Codice di procedura 

penale article 533) (It.) & Loi relative à la réforme de la cour d’assises du 21 décembre 2009, article 137, 

Moniteur Belge, 11 January 2010, Ed. 1 (amending Code d’instruction criminelle, art. 327) (Belg.), available 

at: KWWS���VFKRODUVKLS�ODZ�XÀ�HGX�ÀU�YRO���LVV���. 
274.  Demetra Fr. Sorvatzioti and Allan Manson, Burden of Proof and L'intime conviction: Is the Continental 

Criminal Trial Moving to the Common Law?, (2018) 23 Canadian Criminal Law Review 107, 113 quoting 

WKH�)UHQFK�&RGH�RI�&ULPLQDO�3URFHGXUH�DQG�7D[TXHW�Y��%HOJLXP��(&W+5��*UDQG�&KDPEHU���$SSOLFDWLRQ�1R��
926/05, Judgment of 16 November 2010, paras. 43-60.

275���3ULQFLSOHV�RQ�)DLU�7ULDO�LQ�$IULFD��VV��$����L���1����H��YLL���5RPH�6WDWXWH��DUWLFOH�������(&W+5� Hadjianastassiou 
v. Greece, Application No 12945/87, Judgment of 16 December 1992, para. 33. See also Special Rapporteur 

RQ�KXPDQ�ULJKWV�DQG�FRXQWHU�WHUURULVP��81�'RF��$���������������SDUD�������,$&W+5�2UGHU�RI����1RYHPEHU�
2005, García-Asto and Ramírez-Rojas v. Peru, Series C No. 137, para. 155; ICTY, 3URVHFXWRU�Y��1DOHWLOLü�
	� 0DUWLQRYLü�� &DVH� 1R�� ,7�������$�� -XGJPHQW�� �� 0D\� ������ SDUD�� ����� +5&� V. Francis v. Jamaica, 

&RPPXQLFDWLRQ�1R�������������������SDUD��������(&W+5��*UDQG�&KDPEHU�� García Ruiz v. Spain, Application 

No. 30544/96, Judgment of 21 January 1999, para. 26.

276��+5&��General Comment No. 32, para. 29.

277. Principles on Fair Trial in Africa, section N(3)(vii).

278���(&W+5��*UDQG�&KDPEHU���Taxquet v. Belgium, Application No. 926/05, Judgment of 16 November 2010, 

para. 91; ICTY Appeals Chamber: 3URVHFXWRU�Y��.YRþND et al., Case No. IT- 98-30/1-A, Judgment of 28 

February 2005, para. 23; ICTY, 3URVHFXWRU�Y��+DGåKDVDQRYLü�DQG�.XEXUD, Case No. IT-01-47-A, Judgment 

of 22 April 2008, para. 13; ICTR, Prosecutor v. Ntagerura et al., Case No. ICTR-99-46-A, Judgment of 7 July 

2006, para. 169.

http://scholarship.law.ufl.edu/flr/vol67/iss5/2
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FRQFOXVLRQV�UHDFKHG�E\�WKH�IDFW¿QGHU�279 This includes factors that are relevant to determining 

the probative value and the reliability of evidence (if not determined at the admission stage), 

including decisions to rely on evidence that was obtained through unlawful or coercive means 

or did not comply with procedural requirements.

B.  Domestic framework in light of international law and standards and 

recommended practice 

In criminal cases in Lebanon, the burden of proof lies with the OPP. Under the CCP, the evaluation 

of evidence within a case may occur at different stages of the criminal process: during the pre-

trial phase: by the Public Prosecutor, the Investigating Judge and the Indictment Chamber; at 

trial: by the Single Criminal Judge or Criminal Court; and eventually on appeal: by the Court 

of Appeal and the Cassation Court. The standards applicable to their respective evaluations of 

evidence vary. 

���L��2I¿FH�RI�3XEOLF�3URVHFXWLRQ�

The OPP, and Judicial Police under its supervision, are responsible for examining complaints 

of alleged criminal offences.280�7KH�233�RU�-XGLFLDO�3ROLFH�RI¿FHUV�WR�ZKRP�WKH�WDVN�KDV�EHHQ�
delegated may conduct a preliminary inquiry to determine the nature of the charge by gathering 

evidence, questioning the suspect and taking witness statements.281

   ii. Investigating Judge

2QFH� DQ� LQYHVWLJDWLRQ� LV� FRPSOHWHG�� ,QYHVWLJDWLQJ� -XGJHV�PXVW� VXEPLW� WKHLU� ¿QGLQJV� WR� WKH�
OPP with an order regarding how to proceed.282 Investigating Judges may decide either that: 

(i) the investigated facts reveal the commission of a felony, in the event of which they refer 

the case to the Indictment Chamber;283 (ii) the investigated facts reveal the commission of a 

misdemeanour and are referable to the Single Criminal Judge;284 or (iii) order the dismissal 

of the case if they believe that the case is inadmissible, the facts do not constitute an offence 

XQGHU�ODZ��RU�WKHUH�LV�LQVXI¿FLHQW�HYLGHQFH�285

Investigating Judges base their decisions on an evaluation of the facts and the evidence and 

whether, combined, they reveal a crime.286 Dismissals of cases arise where the Investigating 

Judge is unable to establish “a causal link” between the alleged offence and the accused,287 

DQG�DUH�EDVHG�RQ�HLWKHU�³OHJDO´�RU�³IDFWXDO´�JURXQGV�GH¿QHG�LQ�DUWLFOH�����RI�WKH�&&3��7KH�&&3�
does not provide further guidance on the standard Investigating Judges apply, other than their 

consideration of the facts and evidence at their disposal. Investigations may be reopened where 

new  evidence  surfaces.288

 

279.  ICTY, 3URVHFXWRU�Y��.RUGLü�	�ýHUNH], Case No. IT-95-14/2-A, Judgment of 17 December 2004, para. 383; 

ICTR, Prosecutor v. Kajelijeli, Case No. ICGTR-98-44A-A, Judgment, 23 May 2005, para. 60; ICTY, Prosecutor 
Y��.YRþD�HW�DO�, Case No. IT-98-30/1-A, Judgment of 28 February 2005, para. 23; Prosecutor v. Sesay et 
al., SCSL, Case No. SCDSL-04-15-A, Judgmen of 26 October 2009, paras. 345, 415. The ICTY found that 

this requirement does not necessarily necessitate the examination of each and every piece of evidence 

put before a trial chamber (see e.g. Prosecutor v. Krajišnik, ICTY, Case No. IT-00-39-T, Judgment of 27 

September 2006, paras. 292, 889; Prosecutor v. Strugar, ICTY, Case No. IT-01-42-A, Judgment of 17 July 

2008, para. 24) or every legal argument made by a party (see, e.g., Prosecutor v. Strugar, ICTY, Case No. 

IT-01-42-A, Judgment of 17 July 2008, para. 24), or every step of its legal reasoning (see, e.g. Prosecutor 
v. Sesay et al., SCSL, Case No. SCDSL-04-15-A, Judgment of 26 October 2009, para. 345).

280. CCP, art. 40.

281. CCP, arts. 31-33.

282. CCP, art. 121.

283. CCP, art. 125.

284. CCP, art. 124.

285. CCP, art. 122.

286. CCP, arts. 122-125.

287. CCP, art. 122.

288. CCP, art. 127.
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  iii. Indictment Chamber 

8SRQ�UHFHLSW�RI�D�FDVH�¿OH��WKH�,QGLFWPHQW�&KDPEHU�³VKDOO�GHDO�ZLWK�WKH�FDVH�RQ�WKH�PHULWV�́ 289 

The Indictment Chamber may dismiss the case if it determines the facts do not reveal the 

FRPPLVVLRQ�RI�D�IHORQ\�RU�WKHUH�LV�LQVXI¿FLHQW�HYLGHQFH�WR�FKDUJH�WKH�DFFXVHG�290

If the Indictment Chamber ascertains that the facts and the evidence amount to a felony, it 

issues a written indictment for each accused person setting out the charges against them, a 

detailed account of the facts of the case, an itemized list of the evidence and the link between 

WKH� RIIHQFH� DQG� WKH� DFW� FKDUJHG�� DQG� D� UHDVRQHG� OHJDO� TXDOL¿FDWLRQ� DQG� UHIHUV� WKH� FDVH� WR�
the competent Criminal Court.291 If necessary, the Indictment Chamber may also seek further 

LQIRUPDWLRQ�IURP�RQH�RI�LWV�-XGJHV�DQG�UHIHU�WKH�FDVH�¿OH�WR�WKH�233�VR�WKDW�LWV�VXEPLVVLRQ�PD\�
UHÀHFW��QHZ��HYLGHQFH�292

As is the case with Investigating Judges, the CCP does not specify the standard applied by 

the Indictment Chamber other than its consideration of the facts and the evidence in the case 

dossier.  

   iv. Trial 

The Trial Chamber – that is, the Criminal Court in cases of felonies and the Single Criminal Judge 

in cases of misdemeanours – makes the ultimate assessment of evidence at the conclusion of 

the trial. 

 a. Single Criminal Judge 

Charges may be “proved by any means,” subject to the Judge’s evaluation of the evidence 

that has been presented and “discussed adversarially” during the proceedings.293� 7KH� ¿QDO�
assessment of the evidence is based on the Judge’s “personal conviction” (intime conviction).294 

,I�WKH�HYLGHQFH�LV�LQVXI¿FLHQW�WR�FRQYLFW�WKH�GHIHQGDQW��WKHLU�LPPHGLDWH�UHOHDVH�PXVW�EH�RUGHUHG�295

 b. Criminal Court 

All evidence used to decide on the merits of the case must be aired “orally” in the presence of the 

parties, including in relation to “criminal exhibits” and any records relating to the seizure of such 

exhibits.296 Once the proceedings are closed, the Judges retire to “scrutinize” the indictment 

and evidence, making a determination about the defendant’s guilt or innocence on the basis of 

WKHLU��¿UP�³SHUVRQDO�FRQYLFWLRQ´��intime conviction).297

With respect to the standard applied by Judges in reaching a determination of either guilt or 

LQQRFHQFH��WKH�RQO\�JXLGDQFH�DIIRUGHG�E\�WKH�&&3�LV�WKDW�RI�D�-XGJH¶V�³¿UP�SHUVRQDO�FRQYLFWLRQ´�
about the facts and evidence presented. 

   v. The evaluation of evidence and right to a reasoned opinion 

Judicial decisions reviewed by the ICJ for the July 2019 Report and October 2020 Memorandum 

UHYHDOHG� WKDW�6*%9�RIIHQGHUV� RIWHQ�EHQH¿W� IURP�D� FRQVLGHUDEOH� UHGXFWLRQ� LQ� WKHLU� VHQWHQFH�
following sentencing Courts concluding that there were circumstances mitigating the seriousness 

of their offending. Such decisions provide no explicit explanation or reasoning as to why the 

&RXUW�VDZ�¿W�WR�LPSRVH�UHGXFHG�VHQWHQFHV��OLNHO\�RZLQJ�WR�WKH�DEVHQFH�RI�D�OHJDO�UHTXLUHPHQW�
compelling Judges to do so.  

289. CCP, art. 130.

290. CCP, art. 130(a).

291. CCP, arts. 130(c) & 131.

292. CCP, art. 132.

293. CCP, art. 179.

294. CCP, art. 179.

295. CCP, art. 197.

296. CPP, art. 250.

297. CCP, arts. 272-274 & 287.
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Concern has been expressed, including in judicial circles in Lebanon, about the misapplication 

and arbitrary use of “mitigating circumstances” in cases involving SGBV and explained that 

the wide discretionary powers afforded to judges in Lebanon by virtue of “intime conviction” 

exacerbated incoherence in sentencing practices. 
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6. Recommendations 

Under international human rights law, Lebanon has an obligation to exercise due diligence 

in order to prevent, investigate, prosecute, adjudicate and criminally sanction SGBV offences 

commensurately with the gravity of such offences. By discharging those obligations, Lebanon 

will also go some way towards meeting its obligations under international human rights law and 

standards to ensure access to justice and effective remedies for victims of SGBV. 

Criminal justice actors in Lebanon must accordingly utilize and exercise all means available 

to them to help ensure Lebanon complies with its obligations under international law treaties 

and customary international law. These obligations apply to, inter alia, the conduct of SGBV 

investigations and admissibility and assessment of evidence in SGBV cases. 

Accordingly, while investigating, prosecuting and adjudicating SGBV offences in Lebanon, 

criminal justice actors should, when exercising their powers, apply domestic law, in compliance 

with Lebanon’s obligations under international law, including with respect to the gathering, 

admission and assessment of evidence. 

In order to ensure the practical realization of these obligations, the ICJ calls on:

I. The Lebanese authorities, including the Council of Ministers and the Parliament, to:

���3URYLGH� LQYHVWLJDWLQJ� DXWKRULWLHV� ZLWK� DGHTXDWH� KXPDQ�� ORJLVWLF�� VFLHQWL¿F� DQG� ¿QDQFLDO�
resources to collect, process and store evidence; 

���(QVXUH�WKDW�LQYHVWLJDWLRQ�WHDPV�FRPSULVH�IHPDOH�SHUVRQQHO�DQG��WR�WKDW�HQG��WUDLQ�D�VXI¿FLHQW�
number of women investigators, including forensic practitioners, to manage cases of SGBV; 

�  Reform the Department of Forensic Medicine and Criminal Evidence, with a view to ensuring 

that its roster of forensic practitioners is limited to individuals who have completed required 

training and have obtained and demonstrated the necessary expertise; 

���(PSOR\�D�VXI¿FLHQW�QXPEHU�RI�OLFHQVHG�IRUHQVLF�SUDFWLWLRQHUV�ZLWKLQ�WKH�'HSDUWPHQW�RI�)RUHQVLF�
Medicine and Criminal Evidence, including female personnel, with relevant technical expertise 

on SGBV offences, including how to deal with victims/survivors of rape or sexual assault 

sensitively and professionally;

�  Provide forensic practitioners registered with the Department of Forensic Medicine and 

&ULPLQDO�(YLGHQFH�ZLWK�FRQWLQXRXV�HGXFDWLRQ��LQFOXGLQJ�RQ�WKH�,VWDQEXO�3URWRFRO�DQG�WKH�:+2�
Guidelines for medico-legal care for victims of sexual violence; 

�  Adopt and institutionalize protocols predicated on the standards and guidance set forth in the 

,VWDQEXO�3URWRFRO�DQG�WKH�:+2�*XLGHOLQHV�IRU�PHGLFR�OHJDO�FDUH�IRU�YLFWLPV�RI�VH[XDO�YLROHQFH��
in addition to quality assurance programmes to oversee the conduct of assignments referred 

to forensic practitioners and other experts by the OPP;

�  Enable independent forensic practitioners, medical professionals and other experts not 

DI¿OLDWHG�ZLWK�WKH�6WDWH�WR�UHYLHZ�6WDWH�WHVWV�DQG�DQDO\VLV��DQG�FRQGXFW�WKHLU�RZQ�LQGHSHQGHQW�
evaluations, provided they have the relevant expertise to do so;

�  Enhance cooperation and coordination with non-governmental organizations in the planning 

and conduct of investigations; 

�  Amend article 34 of the CCP so as to ensure it mandates the proper and timely testing of 

forensic evidence;

�  Adopt provisions in the CCP that require crime scene photographic documentation, 

measurement, note-taking and inventory; 

�  Adopt detailed guidance on the retrieval, storing and preservation of biological samples and 

forms of physical evidence;

���$GRSW�OHJLVODWLRQ�WKDW�SURKLELWV�IDFW¿QGHUV�IURP�KROGLQJ�GHOD\HG�UHSRUWLQJ�DJDLQVW�WKH�YLFWLP�
survivor;

�  Criminalize all acts of rape with a view to ensuring the production of evidence of the use of 

force is not a prerequisite to establishing the commission of sexual assault offences, including 

by:

   - Explicitly criminalizing marital rape; 

������3URSHUO\�GH¿QLQJ�UDSH�DV�D�IRUP�RI�VH[XDO�DVVDXOW��WKDW�LV��D�SK\VLFDO�LQYDVLRQ�RI�D�VH[XDO�QDWXUH�
without consent or under coercive circumstances. Physical invasion includes penetration, 

however slight, of any part of the body of the victim/survivor with a sexual organ, or of the 

anal or genital opening of the victim/survivor with any object or any other part of the body;
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�  Adopt legislation that limits the introduction of a victim’s/survivor’s sexual history as evidence 

in either civil or criminal proceedings, ensuring that such evidence is only permitted where 

both relevant and necessary. 

II. Criminal justice actors, including the Judicial Police, Investigating Judges, Public 
Prosecutors, General Advocates and Judges, to:

With respect to evidence-gathering: 

�  Conduct prompt, effective and thorough, independent and impartial, and transparent 

investigations; 

�  Take reasonable steps to search for and gather all direct and circumstantial evidence concerning 

the alleged incident with a view to building a robust prosecution case, including by:

   - Identifying the victim(s) in cases resulting in death; 

   - Carrying out an autopsy in cases resulting in death; 

   - Seeking to obtain statements from the victim/survivor of the alleged offence;

   -  Determining the method, cause, location, date and time of the crime, and all of the 

surrounding circumstances;                                

   -  Conducting a thorough examination of the crime scene;  

   -  Determining who was involved in the commission of the offence or contributed to it, and 

their associated individual or collective responsibility;

   -  Identifying potential witnesses, obtaining statements from them concerning the alleged 

offence.

�  Ensure that all relevant evidence is diligently and promptly gathered by competent professionals 

in compliance with good practice; 

�  Ensure the accurate, careful and proper recovery and preservation of all relevant forensic 

evidence, conducting rigorous analysis of any samples retrieved, including, where relevant, 

biological, digital, documentary and physical evidence;

�  Ensure the methodical documentation of crime scenes, including by means of photography, 

measurement, note-taking and inventory;

�  Ensure that where evidence is recovered from the victim/survivor, the collection of such 

evidence is based on their full, genuine, free and prior informed consent or, where applicable, 

that of their families, preferably in writing; 

�  Interpret article 34 of the CCP in broad terms with a view to ensuring all relevant forms of 

external expertise is sought by investigators, even in instances where sexual assault victims/

survivors do not require medical attention per se, but the intervention of a specialized sexual 

DVVDXOW�WHDP�PD\�EH�EHQH¿FLDO�
�  Ensure that forensic practitioners and other experts are able to function impartially and 

independently of any potentially implicated persons, organizations or entities; 

�  Prioritize the acute health care concerns, safety and welfare of victims/survivors of rape and 

sexual assault, including the treatment of injuries, management of pregnancies and sexually 

transmitted infections, over yielding medico-legal evidence; 

�  Provide medico-legal services simultaneously, at the same location, and make available 

24-hours a day in a one-stop fashion or, where it is not feasible to provide a full-time service, 

on an on-call basis outside regular working hours; 

�  Ensure that all interactions with the victim/survivor during the investigation phase, including 

interviews and medico-legal examinations, are guided and informed by victim-centered, 

gender-sensitive considerations, with a view to avoiding their secondary victimization;

�  Ensure that in cases of sexual assault, including rape, medico-legal examinations fully comply 

ZLWK�WKH�JXLGDQFH�VHW�RXW�LQ�WKH�,VWDQEXO�3URWRFRO�DQG�WKH�:+2�*XLGHOLQHV�IRU�PHGLFR�OHJDO�
care for victims of sexual violence;

�  Ensure that the collection of forensic evidence is not a prerequisite for the conviction of an 

offender and accordingly gather as much evidence as possible to corroborate facts supported 

by initial evidence; 

�  Record every stage of evidence recovery, storage, transportation and forensic analysis 

with a view to ensuring the continuity of its possession or custody and to avoiding cross-

contamination, including by:

   -  Recording all evidence in documentary and photographic format; 

   -  Using proper equipment, including personal protective equipment and relevant packaging;

   -  Recording the identity and sequence of persons who possessed, accessed or handled an item 

of evidence from the time of its acquisition to its presentation in court;
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   - Referencing each item of evidence;

   - Ensuring that each item of evidence includes the investigator’s details;

   -  Storing evidence in a location that is clean, secure and suitable for preserving items and 

protected against unauthorized entry and cross-contamination. 

�  Prevent and sanction person(s) who inhibit investigations. 

With respect to the admission of evidence:

���([DPLQH�WKH�LQYHVWLJDWLRQ�FDVH�¿OH�WR�GHWHUPLQH�ZKHWKHU�WKH�HYLGHQFH�ZDV�FROOHFWHG�ODZIXOO\�
and in compliance with international standards; 

�  Consider whether any evidence collected unlawfully, particularly through torture or other ill-

treatment or other coercive means, or other violations of internationally-recognized human 

ULJKWV��VKRXOG�EH�QXOOL¿HG�� LQ�ZKLFK�FDVH�HQVXUH�WKDW�D�UHDVRQHG�RSLQLRQ�UHJDUGLQJ�VXFK�D�
decision is provided in the trial judgment or in a separate decision;  

�  Conduct an investigation where an accused alleges or other evidence indicates that a 

confession, statement or other evidence was obtained through torture or other ill-treatment 

or other coercive means, in which the burden proof is on State authorities to prove, beyond 

reasonable doubt, the evidence was obtained lawfully;

�  Consider whether any evidence that does not conform to the requirements of the CCP, 

LQFOXGLQJ�ZLWQHVV�VWDWHPHQWV��VKRXOG�EH�QXOOL¿HG��WDNLQJ�LQWR�DFFRXQW�ZKHWKHU�WKH�SUHMXGLFH�
to the accused is outweighed by the interests of justice; 

�  Refrain from drawing any adverse inference from a delay of any length between the alleged 

commission of an offence and the reporting thereof;

�  Prohibit the admission of evidence concerned with the prior sexual history and conduct of the 

victim/survivor, unless both relevant and necessary; 

�  Consider evidence of prior acts of violence by the offender, as well as any history of coercion, 

abuse, harassment, stalking and/or exploitation; 

�  Prohibit the requirement to produce evidence of the use of force to corroborate sexual assault 

offences.

With respect to the evaluation of evidence: 

�  Solicit expert testimony to clarify medical or forensic issues, and to counteract stereotyped 

misconceptions and myths associated with SGBV and the behaviour of victims/survivors and 

RIIHQGHUV��ZLWK�D�YLHZ�WR�HQVXULQJ� IDFW¿QGHUV�DSSURSULDWHO\�HYDOXDWH� WKH�HYLGHQFH�ZLWKRXW�
interference from bias. 

���&RQVLGHU�DVVHVVLQJ�ZKHWKHU�WKH�HYLGHQFH�LQ�WKH�FDVH�¿OH�DQG�DQ\�IXUWKHU�HYLGHQFH�FROOHFWHG�
during trial is probative and reliable, and weigh such evidence in the context of determining 

the innocence or guilt of the accused; 

�  Ensure the burden of proof remains on the OPP to prove the charges beyond reasonable 

doubt;

���3URYLGH�D�UHDVRQHG�GHFLVLRQ�FOHDUO\�GH¿QLQJ�WKH�intime conviction standard before applying it, 

motivating the verdict and ensuring an assessment of evidence is clearly set out in relation to 

WKH�IDFWXDO�DQG�OHJDO�¿QGLQJV�DSSOLFDEOH�WR�HDFK�HOHPHQW�RI�WKH�FULPHV�DQG�PRGHV�RI�OLDELOLW\�
as charged.

In addition to the recommendations outlined above, the ICJ considers that it is imperative 

that Lebanon continues to reform its legislative framework governing SGBV, in particular the 

Criminal Code and Law No. 293/2014, in line with international law and standards. In this 

UHJDUG��WKH�,&-�UHDI¿UPV�LWV�UHFRPPHQGDWLRQV�SXEOLVKHG�LQ�WKH�-XO\������5HSRUW�DQG�2FWREHU�
2020 Memorandum where the organization called on the Council of Ministers and the Parliament 

to remove obstacles impeding women’s and girls’ access to justice and effective remedies for 

SGBV. 
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