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Composed of 60 eminent judges and lawyers from all regions of the world, the International  
Commission of Jurists promotes and protects human rights through the Rule of Law, by using 
its unique legal expertise to develop and strengthen national and international justice systems.  
Established in 1952 and active on the five continents, the IO aims to ensure the progressive  
development and effective implementation of international human rights and international humanitarian  
law; secure the realization of civil, cultural, economic, political and social rights; safeguard the  
separation of powers; and guarantee the independence of the judiciary and legal profession.

® Fair Asylum Procedures and Effective Remedy - Training Materials on Access to Justice for  
    Migrants 

© Copyright International Commission of Jurists, September 2021

The International Commission of Jurists (IO) permits free reproduction of extracts from any of its 
publications provided that due acknowledgment is given and a copy of the publication carrying the 
extract is sent to their headquarters at the following address:

International Commission of Jurists
Rue des Buis 3
P.O. Box 1270
1211 Geneva 1, Switzerland
t: +41 22 979 38 00
www.icj.org

This project is funded by the European Union’s Justice Programme (2014-2020). The content of this
publication represents the views of the author only and is his/her sole responsibility. The European
Commission does not accept any responsibility for use that may be made of the information it contains.
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Training materials on access to justice for migrants
FAIR PLUS project - September 2021

This 0. training module introduces a five-part series of training materials1 relevant to protecting the 
rights of migrants and refugees and provides a short introduction on access to justice for migrants. 

The materials to follow will then proceed in detail to cover: 

I. Fair asylum procedures and effective remedy
II. Access to justice in detention
III. Access to justice for economic, social and cultural rights
IV. Access to justice in the protection of migrant’s right to family life
V. Access to justice for migrant children

1. Introduction: Access to justice for migrants and refugees

Migrants2 are rights holders. They are entitled to fair procedures, to claim their rights and to obtain 
a remedy if their rights under national and international law have been violated. Because the rights 
of migrants are often violated, it is important that lawyers and judges are aware of the law and  
procedures applicable to migrants in order to have their rights respected.

Under international law, migrants are entitled to a broad range of rights and safeguards. The reality, 
however, is that rights are illusory if there is no mechanism in place to claim their implementation.

Migrants and migrant children experience an array of barriers to their access to justice, from being 
unaware of their rights to not knowing where and how to seek advice and assistance. The justice 
system can be intimidating and migrants can often lack the financial means in order to access justice.

A national legal system that can provide effective access to justice and remedies for violations of  
human rights is therefore essential. The whole apparatus of legal standards, lawyers, judges,  
prosecutors, legal practitioners and activists must operate effectively to provide migrants with legal 
remedies for violations of their human rights.

These training materials cover the most relevant international and EU legal standards on the rights of 
migrants, applicable in EU Member States. The standards cited in these materials differ in their legal 
status. Some are provisions of treaties are legally binding on the States that are parties to the treaty. 
Others are provisions of non-treaty instruments. While non-treaty instruments are not in themselves 
binding, they represent the consensus of the international community on standards to which States 
should conform.

1 These training materials on access to justice for migrant children were developed as part of the FAIR  
  (Fostering Access to Immigrant’s Rights) PLUS project.
2 For the purposes of shorthand the following text will refer to “migrants”.  However, the protective points are  
  equally applicable to refugees, a category of persons to whom additional protective regime under refugee law  
  is also applicable.
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UN Global Compact for Safe, Orderly and Regular Migration (2018)

14. (d) Rule of law and due process. The Global Compact recognizes that respect for the rule of 
law, due process and access to justice are fundamental to all aspects of migration governance.  
This means that the State, public and private institutions and entities, as well as persons 
themselves, are accountable to laws that are publicly promulgated, equally enforced and  
independently adjudicated, and are consistent with international law;

19. (d) Provide newly arrived migrants with targeted, gender-responsive, child sensitive,  
accessible and comprehensive information and legal guidance on their rights and obligations, 
including on compliance with national and local laws, obtaining of work and resident permits, 
status adjustments, registration with authorities, access to justice to file complaints about 
rights violations, as well as access to basic services;

23. (g) Ensure that migrants have access to public or affordable independent legal assistance and 
representation in legal proceedings that affect them, including during any related judicial or 
administrative hearing, in order to safeguard that all migrants, everywhere, are recognized 
as persons before the law and that the delivery of justice is impartial and non-discriminatory; 

29. (d) Provide access to justice for all migrants in countries of transit and destination who are or 
may be subject to detention, including by facilitating access to free or affordable legal advice 
and assistance of a qualified and independent lawyer, as well as access to information and the 
right to regular review of a detention order;

Declaration of the high-level meeting of the UN General Assembly on the rule of law at 
the national and international levels, UN General Assembly Resolution 67/1, [UN Doc. 
on A/RES/67/1 (24 September 2012)

[...] 14. We emphasize the right of equal access to justice for all, including members of vulnerable 
groups, and the importance of awareness-raising concerning legal rights, and in this regard 
we commit to taking all necessary steps to provide fair, transparent, effective, non-discrim-
inatory and accountable services that promote access to justice for all, including legal aid.  

[...] 17. We recognize the importance of the rule of law for the protection of the rights of the child, 
including legal protection from discrimination, violence, abuse and exploitation, ensuring the 
best interests of the child in all actions, and recommit to the full implementation of the rights 
of the child.

Report of the Special Rapporteur on the human rights of migrants, A/73/178/Rev.1 (2018)

7. Effective access to justice means that everyone, without discrimination, has the right to  
access the system provided for conflict resolution and the restoration of rights. Access to justice  
has a dual role, as a fundamental right inherent to every person and as a principle that  
establishes obligations for States, particularly to ensure that anyone can approach the courts to 
seek protection of their rights. States, under international human rights law, have an obligation  
to guarantee the human rights of all individuals under their jurisdiction, regardless of their 
nationality or migration status, including the right to access to justice and due process. 

71. Under international law, States have a duty to protect migrants at all stages of the migratory  
process and to provide them with access to justice to obtain redress for any discriminatory  
treatment or human rights violations that they experience. Effective access to justice  
includes as guarantees of due process the right to legal aid and legal representation, the right 
to information and to an interpreter, the right to consular assistance, and access to remedies 
and redress. In addition, firewall protections are essential mechanisms that allow migrants 
to exercise their human rights without fear of being reported to the immigration authorities. 

72. In practice, however, migrants face a multitude of barriers that restrict or impede their  
effective access to justice. This is due in large part to the fact that migration laws, policies 
and practices are focused on security and the deterrence and criminalization of irregular  
migration, which has a negative impact on the human rights of migrants. The worrying trend 
of detaining immigrants as a border management tool is a clear example of a practice that 
hinders their effective access to justice.

https://undocs.org/Home/Mobile?FinalSymbol=A%2FCONF.231%2F3&Language=E&DeviceType=Desktop
https://undocs.org/Home/Mobile?FinalSymbol=A%2F73%2F178%2FRev.1&Language=E&DeviceType=Desktop
https://www.un.org/ga/search/view_doc.asp?symbol=A/RES/67/1
https://www.un.org/ga/search/view_doc.asp?symbol=A/RES/67/1
https://undocs.org/Home/Mobile?FinalSymbol=A%2F73%2F178%2FRev.1&Language=E&DeviceType=Desktop
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Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on 
common procedures for granting and withdrawing international protection

Article 20 (3)

Member States shall ensure that legal assistance and representation is not arbitrarily restricted 
and that the applicant’s effective access to justice is not hindered.may be subject to detention, 
including by facilitating access to free or affordable legal advice and assistance of a qualified and 
independent lawyer, as well as access to information and the right to regular review of a detention 
order;

Inter-American Court of Human Rights, Advisory Opinion on Juridical Condition and Rights 
of the Undocumented Migrants, 17 September 2003

109. This general obligation to respect and ensure the exercise of rights has an erga omnes 
character. The obligation is imposed on States to benefit the persons under their respective 
jurisdictions, irrespective of the migratory status of the protected persons. This obligation 
encompasses all the rights included in the American Convention and the International Cov-
enant on Civil and Political Rights, including the right to judicial guarantees. In this way, the 
right of access to justice for all persons is preserved, understood as the right to effective 
jurisdictional protection.

Report of the UN High Commissioner for Human Rights on Access to justice for children, 
UN Doc. A/HRC/25/35), (16 December 2013) 

8. Human rights norms and standards relevant to ensuring access to justice for children are set 
out in a series of legally binding and non-binding international and regional human rights in-
struments. [...] Elements of access to justice for children in particular include the rights to rel-
evant information, an effective remedy, a fair trial, to be heard, as well as to enjoy these rights 
without discrimination. In addition, the responsibility of States Parties to realize the rights of all 
children requires structural and proactive interventions to enable access to justice.

https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32013L0032
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex%3A32013L0032
https://www.refworld.org/cases,IACRTHR,425cd8eb4.html
https://www.refworld.org/cases,IACRTHR,425cd8eb4.html
https://www.un.org/ga/search/view_doc.asp?symbol=A/HRC/25/35
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Commission Members
September 2021 (for an updated list, please visit www.icj.org/commission)

President:
Prof. Robert Goldman, United States

Vice-Presidents:
Prof. Carlos Ayala, Venezuela
Justice Radmila Dragicevic-Dicic, Serbia

Executive Committee:
Justice Sir Nicolas Bratza, UK
Dame Silvia Cartwright, New Zealand
(Chair) Ms Roberta Clarke, Barbados-Canada
Mr. Shawan Jabarin, Palestine
Ms Hina Jilani, Pakistan
Justice Sanji Monageng, Botswana
Mr Belisário dos Santos Júnior, Brazil

Other Commission Members:
Professor Kyong-Wahn Ahn, Republic of Korea
Justice Chinara Aidarbekova, Kyrgyzstan
Justice Adolfo Azcuna, Philippines
Ms Hadeel Abdel Aziz, Jordan
Mr Reed Brody, United States
Justice Azhar Cachalia, South Africa
Prof. Miguel Carbonell, Mexico
Justice Moses Chinhengo, Zimbabwe
Prof. Sarah Cleveland, United States
Justice Martine Comte, France
Mr Marzen Darwish, Syria
Mr Gamal Eid, Egypt
Mr Roberto Garretón, Chile
Ms Nahla Haidar El Addal, Lebanon
Prof. Michelo Hansungule, Zambia
Ms Gulnora Ishankanova, Uzbekistan
Ms Imrana Jalal, Fiji
Justice Kalthoum Kennou, Tunisia
Ms Jamesina Essie L. King, Sierra Leone
Prof. César Landa, Peru
Justice Ketil Lund, Norway
Justice Qinisile Mabuza, Swaziland
Justice José Antonio Martín Pallín, Spain
Prof. Juan Méndez, Argentina
Justice Charles Mkandawire, Malawi

Justice Yvonne Mokgoro, South Africa
Justice Tamara Morschakova, Russia
Justice Willly Mutunga, Kenya
Justice Egbert Myjer, Netherlands
Justice John Lawrence O’Meally, Australia
Ms Mikiko Otani, Japan
Justice Fatsah Ouguergouz, Algeria
Dr Jarna Petman, Finland
Prof. Mónica Pinto, Argentina
Prof. Victor Rodriguez Rescia, Costa Rica
Mr Alejandro Salinas Rivera, Chile
Prof. Marco Sassoli, Italy-Switzerland
Mr Michael Sfard, Israel
Justice Ajit Prakash Shah, India
Justice Kalyan Shrestha, Nepal
Ms Ambiga Sreenevasan, Malaysia
Justice Marwan Tashani, Libya
Mr Wilder Tayler, Uruguay
Justice Philippe Texier, France
Justice Lillian Tibatemwa-Ekirikubinza, Uganda
Justice Stefan Trechsel, Switzerland
Prof. Rodrigo Uprimny Yepes, Colombia
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