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Introduction 

 

1. In this contribution to the Universal Periodic Review (UPR) of Eswatini, 1 the International 
Commission of Jurists (ICJ) raises concerns and makes recommendations about the 

following concerns: 

 

• Failure to secure judicial independence; 

• Failure to safeguard the independence of lawyers; 

• Repression of rights to dissent, and protest; and 

• Failure to investigate human rights abuses.  

 

2. Eswatini accepted numerous recommendations on those concerns during its Third (2021),2 
Second (2016),3 and its First UPR Cycle.4 Eswatini has repeatedly accepted UPR 

recommendations relating to the suppression of the rights of human defenders, the failure to 

investigate human rights violations against human defenders, and the enhancement of judicial 

independence. Despite this, little, if any, progress has been made in implementing such 

recommendations. In fact, the Eswatini government has doubled down on the application of 

repressive laws and the suppression of dissent to such an extent that the chilling effect on 

human rights defenders remains at a point of crisis.  

Judicial Independence 

 

3. The Constitution of Eswatini secures access to “an independent and impartial court”.5 It also 
includes as “Directive Principles of State Policy”6 a set of “Objectives on the Independence of 

Judiciary”, which include a wide range of protections for institutional and individual judicial 

independence. The Constitution describes the judiciary as “independent and subject only to 

this Constitution”.7 It is not “subject to the control or direction of any person or authority”.8 

Interference with judicial officers by executive and legislative officials is explicitly prohibited.9 

Safeguards for financial and administrative independence of the judiciary are provided for.10  

 

4. Despite these and other constitutional judicial independence protections, ICJ has over the past 
two decades detailed significant deficiencies concerning judicial independence in Eswatini. The 

ICJ’s 2025 research report highlights the following critical issues. 

 

5. Public confidence in the judiciary in Eswatini is very low. Survey data indicate that a majority 
of respondents express little or no trust in courts alongside widespread perceptions of 

corruption among juridical officers.11  

 

6. Section 159 of the Constitution establishes an independent Judicial Services Commission (JSC) 
and provides for its composition. Among other functions provided by section 160 of the 

Constitution, the JSC advises the King on judicial appointments and the removal of the Director 

of Public Prosecutions and other public officers. It further plays a role in disciplinary 

proceedings, including being empowered to exercise disciplinary control over those persons 

and to remove them from office.  

 

7. The Judicial Service Commission Act 13 of 182 (JSC Act), the sole legislation establishing and 
empowering the JSC, predates the 2005 Constitution by over two decades.12 It is therefore 

inconsistent with the Constitution in some critical respects. For example, section 3(1) of the 

JSC Act lists as members of the JSC: the Chief Justice; the Chairman of the Civil Service Board; 

three persons appointed by the King on such terms and conditions as he may determine, two 

of whom must possess such legal qualifications and experience as the King may determine. 

The King is therefore ultimately responsible for the appointment of all members of the JSC, 
either directly or indirectly. 

 

8. The Act also provides the JSC with significantly circumscribed powers to appoint, discipline, 
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and remove judicial officers,13 given the primacy afforded to the King in both appointments of 

members of the JSC and judges. This creates the perception that the “JSC strongly favours 

Royalty, compromising its independence and, by logical extension, compromising the 

independence of the judiciary”.14 

 

9. Contrary to legal requirements, the inputs of the Law Society are often not solicited during JSC 
processes. Appointments of judges have frequently occurred contrary to constitutional 

provisions and “the Commission has not performed its disciplinary functions impartially and 

has collaborated in abusive proceedings, for instance to arbitrarily dismiss a judge deemed too 

independent”.15 

 

10. Under the JSC Act,16 the JSC is empowered by to regulate its own procedure, and the Act 

implies a power to enact regulations or guidelines by broadly empowering the JSC to “do all 

such other things… as are incidental or conducive to the exercise of its functions”.17 Despite 

this, the JSC of Eswatini has never produced or publicized any detailed guidance on the 

appointment process, which is described only in broad terms on its website.18 

 

11. As a matter of established practice, the JSC operates opaquely, without adequate external 
input. Historically, vacancies were not even advertised, though more recently the JSC has 

advertised some posts publicly. JSC interviews are not conducted in public. The JSC has not 

provided any indication of the guidelines it follows when making appointments, either generally 

or in individual cases. The shortlist of candidates submitted to the King for consideration for 

appointments is also not made public.  

 

12. The outcomes of judicial appointment processes have similarly been questioned by lawyers. 

There is significant consensus among the legal community in Eswatini that individuals 

appointed to judicial office are often unqualified for these positions, including due to little or 

no experience in legal practice. Many judges are perceived by lawyers to be intimidated by 

basic aspects of their judicial roles. In addition, lawyers frequently raise concerns about the 

appointment as judges of lawyers who are members of, or have close connections to, the royal 

family.19 Lawyers interviewed by the ICJ for its research almost unanimously agreed that, while 

some independent judges perform their roles diligently and effectively, the common view 

expressed was that such judges are in the minority.20 

 

13. Section 153(5) of the Constitution provides a separate process for the appointment of acting 
judges for an “unrenewable” term which “does not exceed one month”, with the single 

procedural requirement being that the Chief Justice is required to “consult” with the Judicial 

Service Commission before doing so. Provision is also made for the continuation of an acting 

appointment for a “period not exceeding three months” to allow such a judge to “enable that 

person to deliver judgement or to do any other thing in relation to proceedings that were 

commenced before that person previously to the expiry of the acting appointment”. 

 

14. The Chief Justice has been accused of abusing his power to appoint acting judges on a 
continuously renewed basis. The result is that such acting judges, who are reliant on frequent 

renewals of their tenure by the Chief Justice “have no ultimate accountability other than to the 

Chief Justice”. Such renewals are so commonplace that the Law Society describes a number of 

judges as, in effect, “permanent Acting Judges”. The Law Society also alleges that the Chief 

Justice is using this power to appoint acting judges for the improper purpose of “establishing 

patronage in the legal fraternity” and “manipulate judicial decision-making”.21 

 

15. The problems relating to judicial appointments are compounded by issues relating to case 

allocation. In practice, it is widely known that case allocation and management, including the 
designation of judges to particular cases, are determined by the Chief Justice alone, through a 

process that lacks transparency.  
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16. The result is that certain judges are commonly allocated to particular cases, while other judges 
are not assigned to any cases perceived as controversial. The clear perception of lawyers in 

Eswatini is that this is done to ensure that the Chief Justice can maintain control over the 

outcomes of such cases. 

 

17. For example, some lawyers note that cases relating to terrorism charges and questions 
concerning the constitutional validity of critical legislation on terrorism, sedition and public 

order policing are consistently heard by very specific judges, commonly perceived to be 

sympathetic to the government and the King. The three judges in question have been allocated 

to dozens of cases of this nature, are therefore referred to colloquially as the “Terrorism 

Division” of the Courts, even though no such division exists within the court system.  

 

18. Lawyers consider that the Chief Justice routinely abuses his power. Chief Justice Bheki 
Maphalala’s tenure as head of the Eswatini judiciary has been marked by repeated controversy, 

including ongoing allegations of abuse of power and corruption. These allegations include those 

highlighted by the Law Society of Eswatini in an unresolved complaint submitted against the 

Chief Justice, seeking his removal, in December 2022.22 

 

19. In addition, the Chief Justice has engaged in a public dispute with members of the Eswatini 
legislature, threatening them with contempt of court, after Parliament sought to institute an 

inquiry into the affairs of the Master’s Office. Instead, the Chief Justice appointed an internal 

inquiry into the Master’s Office, without a clear legal basis.23 

 

Independence of lawyers 

 

20. Independence of lawyers remains under severe strain. The ICJ has documented a range of 
challenges to the independence of lawyers in Eswatini, and, more specifically relating to 

lawyers who are perceived to represent controversial clients. While what constitutes a 

“controversial” client may vary, this category may include: clients accused of sedition, 

terrorism or protest and dissent related criminal charges; clients asserting their human rights 

or challenging the conduct of the government and/or royal family; and clients more generally 

challenging the interests of the government and/or royal family. 

 

21. Lawyers representing clients perceived as “political” face serious and intersecting threats. 
These include risks to life and physical safety, harassment and intimidation (including threats 

of sexual violence against women lawyers), economic retaliation, and improper association 

with their clients’ alleged conduct solely for carrying out legitimate professional functions. 

Lawyers also report systemic pressures that undermine their ability to act independently, 

particularly in cases arising from the June 2021 unrest. These challenges have been further 

intensified by the killing of Thulani Maseko and the broader shrinking of civic space24: 

 

22. Moreover, since the publication of the ICJ’s report, media reports document a growing trend 
whereby one judge has repeatedly misused contempt proceedings to charge and jail lawyers 

for complaining on behalf of their clients, about the way their matters are handled.25 In some 

instances, such contempt proceedings have been initiated by this judge, seemingly in direct 

response to legitimate requests that the judge recuse himself from matters due to conflicts of 

interest.26 The same judge has, in undertaking such contempt proceedings, compared 

contempt of court charges to treason.27 

 

23. The lingering threat of contempt charges against lawyers is compounded by another practice 

whereby lawyers are sometimes prevented entirely from performing their professional duties 

through what they describe as being “banned” by specific judges from appearing before their 
courts in certain matters. For example, the Acting Principal Magistrate of one court reportedly 

told a particular lawyer that “she no longer wants me… in the court”.28 This lawyer told the ICJ 

that this practice “is not something that is unknown”, and ICJ has been referred to several 
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similar examples. 

 

Repression of rights to dissent 

 

24. Despite repeated recommendations to the contrary, Eswatini continues to implement and apply 
overly broad provisions of its Suppression of Terrorism Act, the Sedition and Subversive 

Activities Act, and the Public Order Act to suppress dissent, disagreement and legitimate 

protests.  

 

25. In 2024, Eswatini’s Supreme Court upheld the constitutional validity of the Suppression of 
Terrorism Act.29 Shortly thereafter, two opposition MPs were convicted under the Terrorism Act 

and the Sedition Act and sentenced to 85 years’ and 58 years’ imprisonment respectively.30 

The Inter Parliamentary Union conducted an independent trial observation of the prosecution 

of the two accused, concluding that the actions of the MPs did not reflect criminal intent or 

result in the alleged harm. Its report asks directly, “how can civil disobedience be equated with 

terrorism and sedition?”, which reflects the practical effect of the judgment.31 

 

26. Lawyers indicate that numerous cases under these same laws have also been brought in 
connection with the civil unrest of June 2021, showing that the heavy-handed application of 

these overly broad laws remains a common State response to dissent. This has increased since 

the civil unrest of June 2021, which involved pro-democracy protests deemed in their entirety 

by the Eswatini State to constitute terrorist activity. Since then, it has been observed that “any 

political act” is now viewed as a “sequel to that civil unrest and hence people are charged as 

terrorists”. Simply put, the Terrorism Act “allows the state to reclassify any perceived threat, 

no matter how small or non-violent, as an act of terrorism”, which the State now routinely 

does.32 

 

Failure to investigate human rights abuses 

 

27. On 29 October 2021, the Eswatini Commission on Human Rights and Public 

Administration/Integrity issued a report titled “Preliminary Assessment Report on Civil Unrest 

in the Kingdom of Eswatini – June 2021”. The report records and verifies at least 46 deaths 

arising from the June 2021 unrest, including two children, seven women, seven young people, 

two elderly people and 30 men. It also confirmed the arrest and detention of at least 337 

people, and that gunshot injuries were sustained by at least 245 people. This figure is certainly 

a significant undercount.33 

 

28. The Commission recommended that the authorities initiate prompt, independent, impartial and 

transparent investigations into allegations of the death of civilians at the hands of security 

agents during the unrest of June 2021, with the objective of bringing those responsible to 

account and providing reparations to families of victims.34 Eswatini has yet to make any 

progress in initiating such a process or implementing any of the Commissions’ other 

recommendations.35 

 

29. A similar situation persists in respect of the well-documented assassination of human rights 
defender and lawyer Thulani Maseko in January 2023. Despite repeated calls for independent 

investigations into Mr Maseko’s murder,36 no progress has been made to date.  In an interview 

conducted during the preparation of this submission, Mrs Tanele Maseko, the wife of the late 

Mr Maseko, indicated that despite repeated attempts to follow up with the relevant 

investigating officers, they reported no progress regarding the investigation, even with respect 

to preliminary findings, such as ballistics or pathologists’ reports. The impression Mrs Maseko 

is left with is that the investigation is either not proceeding at all or is not a matter of priority. 
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Recommendations 

 

30. In light of the foregoing, the ICJ calls upon the HRC and the Working Group on the UPR to 
recommend to the Eswatini authorities: 

 

a. Take expeditious measures to secure the independence of the judiciary in Eswatini 
including by: 

• Ensuring the expeditious resolution, through the appropriate constitutional 

channels and processes, of the complaint initiated by Law Society against 

the Chief Justice. 

• Reviewing and amending the JSC Act to remove any control or undue 

influence by the Crown over the composition of the JSC and the judiciary. 

• Developing, publishing and implementing clear, transparent and 

appropriate processes with detailed and objective criteria, for the 

appointment, promotion, suspension, transfer, and disciplining of judicial 

officers. 

• Ensuring that case allocation occurs on a transparent basis according to 

objective criteria. 

• Ensuring that the appointment of temporary, casual or short-term judges 

on a permanent or continuously renewed basis ceases, and that any such 

judges are provided with the same institutional and individual guarantees 

of independence as permanent judges.  

 

b. Immediately desist from any acts of persecution, intimidation and harassment of 
lawyers and:  

• end unlawful surveillance of lawyers in connection with their carrying out 

their professional functions;  

• provide protection to lawyers who report intimidation, harassment and 

reprisal; and 

• actively and publicly condemn any assertions of connection or association 

between the views or actions of lawyers and their clients, and promote a 

public understanding of the critical role of lawyers in advancing the rule of 

law and human rights. 

c. Withdraw all banning orders – whether formal or informal – against individual 

lawyers from attending to matters in specific courts or before specific judicial officers. 

d. Investigate the abuse of contempt of court charges by judges against lawyers to 
stifle their engagement with courts. 

 

e. Immediately declare a moratorium on the application of the Sedition and Subversive 

Activities Act, the Suppression of Terrorism Act, and the Public Order Act to target 

human rights defenders, lawyers, and individuals engaged in protests for democratic 

and constitutional reform. 

f. Review and repeal or amend the Sedition and Subversive Activities Act, the 

Suppression of Terrorism Act, and the Public Order Act to ensure compliance with the 

Constitution and international human rights law and standards. 

g. Reevaluate and review the charging, sentencing and conviction of individuals under 

public order laws relating to the June 2021 unrest, with a view to:  

• assessing their conforming with domestic and international human rights 

law; and  

• redressing any improper charges or unfair trials, including, where 

warranted, by quashing convictions. 

 
h. Establish a fully independent mechanism comprising a mix of independent Eswatini 

lawyers and independent international legal experts, including from the African 

region, with a view to expediting effective, thorough and impartial investigations 
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of:  

i. the deaths and injuries of protesters in connection with June 2021 

unrest; 

ii. Thulani Maseko’s extrajudicial killing; 

iii. the harassment, intimidation and targeting of lawyers and human 

rights defenders, for alleged conduct relating to legitimate exercise 

of freedom of expression and political participation, including 

criticism of the government and government policy and conduct, 

calls for constitutional reform, and advocacy for democracy and 

human rights. 
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